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A. Introduction 

I, Mark Bradley Smith, General Manager, North Queensland Export Terminal Pty Ltd of Level 9, 120 
Edward Street, Brisbane, QLD, 4000, say that: 

1 I am the General Manager of North Queensland Export Terminal Pty Ltd (NQXT), and I am 
authorised to make this statement on NQXT’s behalf.  

2 NQXT is the sub-lessee of the North Queensland Export Terminal at the Port of Abbot Point in 
Queensland (Terminal).  NQXT is part of the Adani Group of companies that operate under the 
Indian publicly listed company Adani Enterprises Limited.   

3 I have prepared this statement on behalf of NQXT in response to the application by the QCoal 
Users to the Queensland Competition Authority (QCA) seeking a recommendation that the coal 
handling service at the Terminal be declared under Division 2 of Part 5 of the Queensland 
Competition Authority Act 1997 (Qld) (QCA Act). 

4 The matters set out in this statement are based on my own knowledge of NQXT’s operations, 
information available to me from NQXT’s books and records and my experience in the coal 
industry over the past 20 years. 

5 Where I refer to documents in this statement, I identify those documents by their annexure 
number.  

6 Where I state that information has been provided to me for the purpose of this statement, I believe 
that information to be true after due enquiry. 

B. My experience and employment history 

7 I have been employed by NQXT since I was appointed to my current role as General Manager on 
4 January 2021.  In my role as General Manager: 

(a) I have access to the books and records of NQXT; 

(b) I have day-to-day responsibility for NQXT’s commercial strategy and its lease of the 
Terminal; and 

(c) I am responsible for: 

(i) managing the terms of access to the Terminal and pricing; 

(ii) representing NQXT in dealings with users and potential users of the Terminal; 

(iii) liaising with the Terminal’s operator; and 

(iv) liaising with other stakeholders, such as North Queensland Bulk Ports Corporation 
(NQBPC) which is the lessor of the Terminal and owner of the Port of Abbot Point. 

8 I have been working in commercial and operations roles in the coal industry in Queensland and 
New South Wales for more than 20 years.  Prior to my current role, I was the Director, 
Infrastructure at Peabody Energy Australia Pty Ltd from around August 2011 to January 2021 
where I managed the Port and Rail portfolio of that business.  From around 2012 to 2020, I held 
various Nominee Director positions on the boards of several coal export terminals, including 
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Dalrymple Bay Coal Terminal Pty Ltd, Newcastle Coal Infrastructure Group, Hunter Valley Coal 
Chain Coordinator and Port Kembla Coal Terminal Limited.  Prior to this experience, I worked in 
commercial and operational roles for Anglo American, Mitsui & Co Ltd and Dalrymple Bay Coal 
Terminal Pty Ltd.   

9 I am a Certified Practising Accountant and hold a Bachelor of Business (Accounting) from Central 
Queensland University. 

C. The Terminal 

C.1 Overview of the Terminal 

10 The Terminal is located within the Port of Abbot Point, approximately 25 kilometres north of 
Bowen in Queensland.  The Terminal is owned by the Queensland Government and leased to 
NQXT under a 99-year lease acquired in 2011.   

11 The Terminal is a multi-user export terminal that provides coal handling services to coal producers 
in order to enable loading of bulk transport ships for export.  Both metallurgical and thermal coal 
are exported via the Terminal. 

12 The day-to-day operation and running of the Terminal is managed independently from NQXT by 
Abbot Point Operations Pty Ltd (APO or the Operator) under an Operating and Maintenance 
Contract.   

13 APO is also an entity within the Adani Group of companies however, as I explain in further detail 
in section E below, .  This 
means that APO is required to perform the services at the Terminal  

.  APO employees (based in Bowen, near the Terminal) are 
separate from NQXT employees (based in Brisbane) and the two entities operate under separate 
management teams. 

14 The current nameplate capacity of the Terminal is 50 million tonnes per annum (mtpa) which is 
facilitated by the following infrastructure: 

(a)  a rail in-loading facility, including two dump stations used to receive coal from trains; 

(b)  three coal handling and stockpiling areas with six stacker reclaimers;  

(c)  a 2.8-kilometre trestle jetty and conveyors connecting to two offshore berths; and 

(d)  two ship-loaders. 

15 Coal is delivered to the Terminal via the Newlands System, which is one of the interconnected 
below rail systems that (together with other systems) form the Central Queensland Coal Network 
(CQCN).  The CQCN is operated by Aurizon Network.  The Newlands System connects to the 
broader CQCN via the Goonyella to Abbot Point Expansion (GAPE) System. 

16 The Terminal operates 24 hours a day, 364 days a year.  Christmas Day is the only day on which 
we do not operate. 

C.2 History of the Terminal 

(a) Overview and expansions 
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17 The Terminal opened in 1984 and was originally developed and managed by the Queensland 
Government through Ports Corporation of Queensland (PCQ), a wholly owned subsidiary of 
NQBPC.  The Terminal was built in partnership between Mount Isa Mines (which later became 
Glencore) and the Queensland Government to open export access for coal producers in the 
Bowen Basin.  Until around 2005, Mount Isa Mines was the sole user of the Terminal. 

18 At the time it opened, the Terminal’s nameplate capacity was up to 15 mtpa.  The Terminal has 
undertaken several expansions since opening in 1984 to increase its capacity to its current 
nameplate capacity of 50 mtpa.   

19 Capacity in the coal industry came under a great amount of pressure during the 2000s.  Over this 
period, the commodity ‘super-cycle’ led to surging demand for both thermal and metallurgical 
coal, particularly from China.  The Queensland coal sector responded with substantial investment 
in new and expanded mines. 

20 However, a lack of export infrastructure, coupled with a mismatch between contracted and 
operational capacity led to significant problems – with long queues of coal vessels waiting off the 
coast of Queensland and Newcastle, in New South Wales.  This led to a number of projects 
designed to increase the capacity of both export coal terminals, including the Terminal, as well as 
the CQCN. 

21 In relation to the Terminal, in around 2007 major upgrade works were completed which increased 
the Terminal’s capacity to 21 mtpa. 

22 In around 2008 further major upgrade works were completed, which included the addition of 
expanded stockyard space, construction of a second rail dump station and inloading stream that 
increased the Terminal’s capacity to 25 mtpa. 

23 Finally, in around 2011 a significant project to effectively double the Terminal’s capacity to its 
current nameplate capacity of 50 mtpa was completed (the X50 Expansion).  The program of 
works for the X50 Expansion commenced in around 2008 and included developing a new 
shiploader, second offshore shipping berth, additional stockyard capacity and a jetty conveyor 
system.  The X50 Expansion also involved the construction of new administration facilities to 
support an expanded workforce.   

24 The total cost of the X50 Expansion was approximately $820 million.  The X50 Expansion was 
undertaken when the Terminal was owned and managed by PCQ.  The X50 Expansion was 
supported by the Queensland Government entering into a number of standard form long-term 
user agreements with the following coal producers in Central Queensland (referred to in this 
Statement as the Legacy Users and the Legacy User Agreements): 

(a)  

(b)   This agreement was 
subsequently separately novated from  to both  

 and to   

(c)  

(d)  

(e)  
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(f)  (this agreement was originally held by  
 

(g)  and 

(h)  (this agreement was originally held by 
 

(together, the Legacy Users and the Legacy User Agreements). I discuss these legacy 
contractual arrangements further in section F below.  

25 As I outline above, coal is supplied to the Terminal via the Newlands System.  At the time of the 
X50 Expansion, work was also undertaken to connect the Newlands and Goonyella Systems 
through the construction of the Goonyella Abbot Point Expansion (GAPE) (a project that included 
the construction of the so-called, ‘Northern Missing Link’).   

26 The purpose of the construction of the GAPE and these improvements was to: 

(a) enable mines located proximate to the Goonyella System (south of the Terminal) to access 
the Terminal for export; and 

(b) align the volume of coal that could be railed to the Terminal through the newly connected 
Newlands and Goonyella Systems with the Terminal’s increased capacity of 50 mtpa. 

(b) Acquisition of the Terminal by the Adani Group 

27 In around May 2011, the Adani Group, through its subsidiary Mundra Port Pty Ltd (Mundra Port), 
acquired a 99-year lease of the Terminal from PCQ for a total consideration of $1.829 billion (the 
Terminal Sale).  The Terminal Sale was effected by the Queensland Government executing a 
Transfer Notice pursuant to the Infrastructure Investment (Asset Restructuring and Disposal) Act 
2009 (Qld), which comprised of (in summary): 

(a) 99-year leases by NQBPC to the Adani Group of the land and fixtures used for the 
operation of the Terminal for an up-front lease premium of ; and 

(b) the acquisition by Mundra Port from NQBP of the shares in APCT #1 Pty Ltd (a wholly 
owned subsidiary of NQBPC), being the owner of non-fixed assets and Terminal business 
and contracts, for a consideration of . 

28 The Terminal Sale was completed on 1 June 2011.  On 6 June 2011 APCT #1 Pty Ltd changed 
its name to Adani Abbot Point Terminal Pty Ltd (AAPT).  AAPT later changed its name again to 
NQXT on 8 October 2020. 

29 As a result of these transactions: 

(a) NQXT is the owner of the Terminal businesses, contracts (including all Legacy User 
Agreements) and the non-fixed assets associated with the operation of the Terminal; 

(b) NQXT Holdings Pty Ltd (NQXT Holdings) as trustee of the NQXT Holdings Trust has 99-
year leases with NQBPC for the onshore and offshore land which the Terminal operates 
on; and  

(c) NQXT entered into 99-year sub-leases of the Terminal land from NQXT Holdings. 
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C.3 Overview of current users of the Terminal 

30 There are currently  contracted users of the Terminal, all of whom are contracted to ship coal 
through the Terminal in 2024/2025 and 2025/2026.  These users are: 

(a)  

(b)  

(c)  

(d)  

(e)  

(f) ; 

(g)  and 

(h) . 

31 As I explain further in section F below, with the exception of  each of the above users 
(being the existing Legacy Users) is contracted with the Terminal under a Legacy User 
Agreement.  These Legacy Agreements are all due to expire between  (which as 
I explain below ).  

 
 

32 Table 1 below lists each user’s contracted volumes the Terminal over the last seven financial 
years including this year (excluding users with only short term or spot arrangements).  All of the 
Terminal’s users export both metallurgical and thermal coal, except for  and  
which only export thermal coal.   

Table 1: Contracted volumes for each long-term user of the Terminal (2019 – 2026) 
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33 From time to time, NQXT also enters into short term or spot agreements with coal producers.  
.  I discuss some of these previous 

arrangements in further in section I.1 below. 

34 The actual Terminal throughput has .  The total 
contracted tonnages for the Terminal and actual Terminal throughput for the period 1 July 2019 
to 30 June 2025 are set out in Table 2 below. 

Table 2: Actual and contracted volumes at the Terminal (2019 – 2025) 

 

35 As evident from Table 2, the Terminal  
.  The largest 

volume of coal serviced by the Terminal in its history (in actual throughput) was  in the 
 financial year. 

D. The Adani Group 

36 NQXT is part of the Adani Group of companies that operate under the Indian publicly listed 
company Adani Enterprises Limited.  The Adani Group was established in 1998 by its chairman 
Gautam Adani and is still largely controlled by the Adani family.  The Adani Group operates in the 
resources, logistics, energy and agribusiness sectors. 

37 In Australia, the Adani Group’s operations are focused in Queensland.  The Adani Group owns 
and operates the following businesses and assets in Queensland:  

(a) The Terminal, which is leased to NQXT from the Queensland Government under a 99-year 
lease.  In around April 2025, NQXT was acquired by Adani Ports and Special Economic 
Zone Ltd (APSEZ) in a related party transaction following an internal restructure within the 
Adani Group.  APSEZ is an Indian multinational port operator and logistics company.  I 
understand that APSEZ does not acquire or trade coal.  
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(b) The Carmichael Mine, which is an open cut thermal coal mine located in the Galilee Basin 
in Central Queensland.  The Carmicheal Mine currently produces approximately  
of thermal coal and is operated by Adani Mining Pty Ltd (trading as Bravus). 

(c) The Carmichael Railway, which is a 189 km below-rail line that connects the Carmichael 
Mine (and the Galilee Basin) to the CQCN.  The Carmichael Rail Network is operated by 
Bowen Rail Company Pty Ltd (Bowen Rail). 

(d) Bowen Rail also operates a coal haulage service on the Carmichael Railway and Newlands 
System to deliver Bravus’ coal to the Terminal.  Bowen Rail currently only provides services 
for the Carmichael Mine. 

(e) APO, which is the operations and maintenance contractor for the Terminal under an 
Operating and Maintenance Contract. 

D.1 Separation within the Adani group 

38 Each of the Adani Group businesses identified above in paragraph 37 operate separately and 
independently from each other.   

 
 

. 

D.2 Adani Information Security and Ringfencing Protocol  

39 In September 2017, the Adani Group established an information security and ring-fencing protocol 
whic  

 (Adani Information 
Security and Ringfencing Protocol).  A copy of the Adani Information Security and Ringfencing 
Protocol is attached to this Statement as Annexure MBS-1.  

40 The Adani Information Security and Ringfencing Protocol applies to all Australian entities within 
the Adani Group and their officers, employees, contractors (including subcontractors and their 
employees), representatives and agents carrying out or engaged in business with a connection 
to the Terminal including NQXT, APO and Bravus. 

41 The Adani Information Security and Ringfencing Protocol recognises that  
 
 

  For example, the Adani Information Security and Ringfencing Protocol 
 
 

 

42 The Adani Information Security and Ringfencing Protocol also  
 

. 

43 NQXT takes the following steps each year to monitor and reinforce internal compliance with the 
Adani Information Security and Ringfencing Protocol: 

(a) bi-annual reviews of computer drive access to ensure only NQXT personnel have access 
to information about the Terminal and its users; 
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(b) annual refresh of information security training by all NQXT personnel; and 

(c) information training to new personnel joining NQXT as a part of their induction. 

44 The Adani Information Security and Ringfencing Protocol is also supplemented by the NQXT and 
APO Information Security Protocol which I outline at section D.3 below. 

45 NQXT has operated the Terminal for more than 14 years under the current operational 
arrangements and while part of the Adani Group.  I am not aware of any allegations made against 
NQXT or other Adani related entities subject to the Adani Information Security and Ringfencing 
Protocol of discrimination or misuse of information.  

46 In relation to the Terminal, there is also strict separation between NQXT as the owner of the 
Terminal (responsible for negotiating user agreements as the contracting entity and Terminal 
lessee), and APO as Terminal operator (responsible for the day-to-day operation of the Terminal 
including all Terminal operations and maintenance).  I explain the separation between NQXT and 
APO in further detail in section E.3 below. 

D.3 Updated NQXT Information Security Protocol 

47 In August 2025, APO introduced an additional ringfencing protocol to provide additional comfort 
concerning the open access and non-discrimination principles that have applied at the Terminal 
since the Adani Group acquired the facility in 2011 (the NQXT / APO Protocol).  As I explain in 
section H.3 below, NQXT implemented the NQXT / APO Protocol  

 
  To provide further assurance to Terminal users regarding open access and non-

discrimination,  
.  

48 The NQXT / APO Protocol sets out the following obligations on NQXT and APO regarding open 
access and non-discrimination: 

(a) ; 

(b)  

; and   

(c)  
. 

49 The NQXT / APO Protocol  
 

.  The NQXT / APO Protocol also  
 

   

50 The NQXT / APO Protocol contains the following obligations on APO: 

(a)  
; and 
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(b)  
 
 

.  

51 A copy of the NQXT / APO Protocol is attached to this Statement as Annexure MBS-2. 

E. Terminal Operator  

52 As I note above, APO is the Operator of the Terminal and is responsible for the day-to-day 
operation, functioning and maintenance of the Terminal and for ensuring that the Terminal 
infrastructure is in good working order.  In practical terms, this means that APO run the ground 
operations at the Terminal and manage rail scheduling and inloading, stockpile allocation and 
vessel scheduling.   

53 As I explain in further detail in section E.3 below, APO performs its obligations independently of 
NQXT. 

E.1 History of Terminal Operator  

54 The Terminal was originally operated by Abbot Point Bulk Coal Pty Ltd (APB) under an Operating 
and Maintenance Contract between PCQ (as Terminal owner) and APB (the 2000 OMC).   

55 When NQXT acquired the Terminal in 2011, it replaced PCQ under the 2000 OMC and APB 
continued as Terminal operator (which was then owned by Glencore, the Terminal’s main user at 
the time). 

56 In November 2016, APO, a company within the Adani Group, acquired the shares in APB from 
Glencore.  As a result, APB became wholly owned by APO and APO replaced APB as Terminal 
operator. 

57 In July 2015 (prior to APO's acquisition of APB) NQXT (as Terminal owner) entered into an OMC 
contract with APO (the 2015 OMC).  

58 At around the same time, APO and APB entered into a Terminal Operation and Maintenance 
Subcontract (OMC Subcontract).  Under the OMC Subcontract,  

 
  

59 In practical terms this means that  
 

.  The 2015 
OMC is in  

E.2 Terminal is operated on principle of multi-user, equitable access  

60 In addition to the OMC, APO performs its functions and services users in accordance with the 
Terminal Regulations.  The Terminal Regulations broadly cover how APO conducts rail 
scheduling and inloading, stockpile allocation and vessel scheduling.  The Terminal Regulations 
are based on the following core principles: 

(a) ; 
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(b) ; and 

(c) . 
 

61 The current Terminal Regulations were established by APO with NQXT’s consent.  They have 
been in place for the last six years and were developed in consultation with all users.   The 
Terminal Regulations were developed to ensure that they operate equitably amongst all users 
and  

.  As a condition of access to the 
Terminal, . 

62 As General Manager of NQXT, I participate in the quarterly User Committee meetings, which is 
comprised of  

   
. The User Committee was  

.  
In my view, the User Committee meetings are beneficial for NQXT and users of the Terminal as 
they provide a forum in which parties can meet and discuss  

 
 
 

. 

63 To the best of my knowledge, there has been no dispute raised by users regarding the adequacy 
of the services provided by the Terminal, including in relation to the efficiency or non-
discriminatory nature of the Terminal’s operation, since APO commenced as Operator of the 
Terminal. 

E.3 Terminal operation is independent of NQXT 

64 The Terminal is operated independently of NQXT and other parts of the Adani Group (including 
Bowen Rail and Bravus) and while NQXT and APO are each ultimately entities in the Adani 
Group, they are functionally independently of each other. 

65 The commercial relationship between the parties is based on the arms’ length terms set out in the 
2015 OMC and OMC Subcontract.  The 2015 OMC provides that: 

(a) ; and 

(b)  
. 

66 Functional independence between NQXT as Terminal ‘owner’ and APO as the Terminal’s 
Operator is further achieved in a number of ways.  As General Manager I have responsibility for 
NQXT's dealings with the Terminal’s users and NQXT’s dealings with APO as to the management 
and discharge of obligations arising under the 2015 OMC.  Damien Dederer, in his capacity as 
APO’s General Manager, Port Operations, is responsible for the day-to-day operations and 
management of APO and APB.  Except for contractual obligations under the 2015 OMC, I have 
no authority or control over Mr Dederer or over APO and/or APB and Mr Dederer has no authority 
or control over me or NQXT.   

67 I also note that: 
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(a)  
.  The current directors of NQXT and APO / APB are: 

(i) NQXT 

(A)  

(B) ; and 

(C) . 

(ii) APO / APB 

(A) ; 

(B) ; and 

(C) . 

(b) NQXT and APO / ABP do not share personnel or employees. NQXT has an internal Service 
Level Agreement with Adani for corporate services such as IT, HR, Facilities Management 
and Communications (as is common in larger organisations to enable cost efficiencies and 
standardises processes). Some of these services may be shared across other Adani group 
entities, but NQXT does not have visibility of this. 

(c) NQXT and APO / ABP independently engage separate external auditing firms.  NQXT 
engages  (among others), while and APO / APB engage  

(d) NQXT and APO / APB operate out of separate offices in different locations.  NQXT operates 
out of its head offices in Brisbane and APO / APB is physically located on the Terminal site 
at Abbot Point. 

68 Moreover, as I set out in section D.2 above, the NQXT / APO Protocol has been recently updated 
and implemented, which contains  

  In particular, the NQXT / APO Protocol provides 
that . 

E.4 Operator’s costs 

69 Under NQXT’s agreements with each user, the Operator’s costs are passed through to the users 
and recovered through .  Each year the Operator submits an 
operation, maintenance and capital plan to NQXT.  This plan includes an annual operating budget 
comprising fixed and variable costs for the coming year, together with a longer-term forecast for 
the succeeding two years. 

70 The Operator’s  These costs relate to matters such 
as  and the like. The Operator’s  

 
 These costs relate to matters such as  

 

71 For 2024-25, the Operator's budgeted operating costs are  per tonne (  and  per 
tonne (  
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72 The Operator is remunerated for its services through the payment of  on 
the costs it incurs.  This  forms part of the Operator's annual budget.  The Operator invoices 
NQXT on a monthly basis, by reference to the budgeted rates agreed at the beginning of each 
year, with a reconciliation and ‘true-up’ carried out at the end of each year. Any adjustments from 
the reconciliation are made back to each user.  

73 The User Committee also provides a forum in which any issues regarding the Operator’s budget 
may be raised by users.  To the best of my knowledge, there has been no dispute raised by users 
regarding the reasonableness of APO’s costs since APO commenced as Operator of the Terminal 
(the litigation I describe at paragraph 97(d) below involved QCoal and Lake Vermont Resources 
asserting that NQXT had not demonstrated the reasonableness of operating costs having regard 
to the efficient operation of the terminal, but they did not assert that the costs themselves were 
unreasonable). 

74 Finally, as I explain below in paragraph 108,  
 
 

  

F. Legacy User Agreements 

F.1 History of Legacy User Agreements 

75 As I explain in paragraph 24 above, the X50 Expansion of the Terminal to its current nameplate 
capacity of 50 mtpa was underwritten by the Queensland Government (via PCQ) entering into a 
number of long term ‘take or pay’ agreements with the following coal producers in Central 
Queensland (being the Legacy Users and the Legacy User Agreements): 

(a)  

(b)   

(c)  

(d)  

(e)  

(f)  

(g)  

(h) ; and 

(i)  

76 The Legacy User Agreements are a standard form of user agreement put in place by PCQ at or 
around the time of the X50 Expansion.  A copy of the standard form of Legacy User Agreement 
is attached to this Statement as Annexure MBS-3.   

77 The key features of the Legacy User Agreements are discussed in further detail in section F.2 
below.  While the Legacy User Agreements are  

.  For 
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example,  
.  

78 As I discuss above at paragraphs 19 to 26, based on my observations and experience in the coal 
industry over the last 20 years, I understand that the Legacy User Agreements were developed 
at a time when there was: 

(a) rapid and strong growth in the coal market as part of a ‘super cycle’ which saw high global 
demand and prices, primarily driven by the industrialisation of emerging economies such 
as China and underinvestment in domestic export capacity over the previous decade; 

(b) pressure on supply chain capacity, which resulted in NQXT rapidly expanding through the 
X50 Expansion to meet this growing demand;  

(c) alignment of the Terminal’s capacity and timing of the X50 expansion with the introduction 
of the GAPE rail project by Aurizon Network (as explained in paragraph 25 above); and 

(d) an expectation that there would continue to be strong demand for Terminal capacity over 
the term of the Legacy User Agreements.  

79 In this regard, in my view, the Legacy User Agreements are best understood as commercial 
arrangements entered into between the Legacy Users, who had a commercial incentive to obtain 
capacity at the Terminal, and PCQ, which was seeking to underwrite the capital cost of the X50 
Expansion of the Terminal.   

80 At the time of the Terminal Sale, the Legacy User Agreements were transferred to NQXT by the 
Queensland Treasurer under the Transfer Notice (rather than being contractually novated).  It 
was therefore not possible at the time for NQXT and/or users to reconsider the terms of the User 
Agreements prior to the lease of the Terminal being acquired by the Adani Group.   

F.2 Key features of the Legacy User Agreements 

81 As set out in Table 3 below, the initial terms of each of the Legacy User Agreements ranged from 
 years, which reflected the purpose of the agreements to underwrite the substantial capital 

expenditure of the X50 Expansion. 

82 The Legacy User Agreements are ‘take or pay’ agreements where each user is subject to the 
following charges:  

(a)  
 

; 

(b)  
 
 

; and 

(c)  
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83  
 

.   

84  
 
 
 
 
  
 

 

85 In this regard, the Terminal’s revenue requirement is determined in accordance with the building 
block approach and recovered on a ‘socialised’ basis across the contracted tonnage of all users 
as at the commencement date of each pricing period.   

86 Under the Legacy User Agreements,  
 
 
 

  As I explain in paragraph 95 below,  
 

87 The Legacy User Agreements also allow Legacy Users to  
 
 
 
 

  I refer to this process below at section H. 

F.3 Issues with Legacy User Agreements  

88 Based on my experience as General Manager of NQXT with responsibility for pricing and 
negotiating terms of access to the Terminal, I observe that there are a number of issues with the 
pricing model adopted under the Legacy User Agreements. 

89 First, the building block approach that is reflected in  
exposes users to socialised volume risk.  Under this model, a revenue requirement is set to reflect 
the cost of providing access, including a return on invested capital.  The revenue requirement is 
then recovered across contracted demand of all users.   

90 While NQXT has a degree of revenue certainty under this approach, the Terminal’s users are 
exposed to an increase in prices payable under the agreement where contracted volumes decline 
over time.  This is because the  

  

91 While this approach may have been seen as appropriate during a period of growing or stable 
demand for Terminal capacity (with most of this capacity contracted under stable, long-term 
Legacy User Agreements), it exposes users to significant price risk where demand is more 
uncertain or declining (or where the volume or timing of recontracted demand is volatile or 
uncertain).   
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92 In this more uncertain environment, the building block approach as set out in  
 can lead to large movements in the TIC at each review, depending on 

actual contracted volumes at the time. 

93 As I describe above at paragraph 78, at the time that the Legacy User Agreements were entered 
into by PCQ, there was sustained growth in the coal sector during the global commodities ‘super 
cycle’ which significantly increased demand for Queensland coal and export capacity.  However, 
in more recent times, my observations from my experience as General Manager of NQXT and 
more generally in the industry is that the coal sector has been characterised by far more demand 
uncertainty.   

94 I set out my volume projections and demand forecasts for the Terminal in section I.2 below.  In 
this context, I believe there is little sense in the current pricing model under the Legacy User 
Agreements that includes a revenue requirement that is recovered on a socialised basis.  This is 
not a price approach well suited to the uncertain and challenging environment that now faces the 
wider coal sector and the Terminal.   

95 Second, the Legacy User Agreements resulted in a number of protracted arbitral and legal 
disputes, including about asset values and other inputs into the building block model or the 
implications of socialisation.   

96 The model relies on arbitrated price outcomes when there is a dispute which results in all parties 
incurring significant expenses including legal costs.  In practice, this means that a costly and time-
consuming arbitration has been required every time the price review process has occurred under 
Schedule 7. 

97 By way of example: 

(a) 2012 Price Review 

 
 
 

. 

(b) 2017 Price Review 

 
 

.   

(c) 2022 Price Review 

 
 
 

 

(d) AAPT v Lake Vermont litigation 

Finally, the socialisation impact on the TIC and TPC following the early termination of 
QCPL’s Legacy User Agreement gave rise to litigation in the Supreme Court of Queensland 
and the Queensland Court of Appeal by the same QCoal users and Lake Vermont 
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Resources (see Adani Abbot Point Terminal Pty Ltd v Lake Vermont Resources Pty Ltd & 
Ors [2021] QCA 187).  

These proceedings were commenced in 2017 in the Supreme Court of Queensland, with 
judgment being delivered by that Court in August 2020.  An appeal of the Court’s decision 
was heard and determined by the Queensland Court of Appeal in August 2021.  The High 
Court dismissed a special leave application brought by the QCoal users and Lake Vermont 
Resources in June 2022 (nearly five years following the commencement of the initial 
proceedings).   

Amongst other things, this ongoing litigation resulted in significant uncertainty for NQXT, 
which impacted on its ability to plan for capacity and efficiency improvements to the 
Terminal.  NQXT further did not receive approximately 50% of the disputed costs for a 
significant period of time, while continuing to incur substantial costs to provide its ongoing 
services.  

98 Third, under the approach set out in the Legacy User Agreements,  
.  For example,  

.  Rather, an allowance can be made 
for the financing costs based on benchmark bond rates and an assumed level of debt.  In effect, 
the Building Block method enshrined in Schedule 7 does not provide for NPV=0 and embeds a 
risk of under-recovery for NQXT.    

99 NQXT incurs financing costs in relation to obtaining and maintaining finance.  This is whether it is 
unsecured or secured such by way of a mortgage, debenture or lien, and would include the 
repayment of a loan and interest, and expenses incurred in obtaining finance and also in 
refinancing a debt facility.   

 
.  

100 Finally, certain aspects of Schedule 7 framework mean that TIC determined under that framework 
will not reflect the economic cost or value of the service to users.  In particular, the ‘depreciated 
asset value’ that is referred to in Schedule 7 does not reflect a current economic value of the 
NQXT assets.   

F.4 Expiry of Legacy User Agreements 

101 The current Legacy User Agreements that are still on foot are  
  As I discuss in further detail below, NQXT has  

 
.   

102 Table 3 below sets out each of the current Legacy User Agreements that are still in place at the 
Terminal. 

Table 3  Legacy User Agreements currently on foot at the Terminal 
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103 The following Legacy User Agreements have now expired: 

(a)  
 
 
 

; and  

(b)  
 

 

104 As I explain in further detail in section G.1 below,  
 

   

G. New Access Agreement 

G.1 Origins of the New Access Agreement: NQXT’s negotiations with Glencore  

105 As I describe above, Glencore (through Mount Isa Mines) was the foundation user of the Terminal 
and has been its largest user for many years.  In around August 2008, Glencore entered into a 
Legacy User Agreement with PCQ for a  term (expiring ).  This term was 
subsequently extended by  years (to ). 

106 Although the negotiations commenced prior to my employment with NQXT, I understand that:  

(a)  
 
 

(b)  
 

; and 

(c)  
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. 

107 I commenced my current role as General Manager NQXT in around January 2021.  Following 
this,   

 
 

.   

108  
 
 

  

(a) :  

(i)  
 
 

 

(ii)  
  

(iii)  
;  

(iv)  
 and  

(v)  
 

 

(b)  
 

and  

(c) . 

A copy of the  is attached to this Statement as 
  

109  
 
 
 
 

.  As I explain in section G.2 below,  
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110  
 

   

G.2 Development of the New Access Agreement 

111 Following the execution of the , in early 2024 NQXT 
developed a new form of user access agreement based on the agreement reached with  
to be offered to access seekers and renewing users who were approaching the end of their initial 
terms at this time (New Access Agreement).  A copy of the standard form of New Access 
Agreement is attached to this Statement as Annexure MBS-5.   

112 I set out the key features of the New Access Agreement in section G.3 below.  While there are 
 (particularly to address the issues 

identified in section F.3 above), NQXT considered that  
 

  In particular,  
. 

113 As I explain in further detail in this section, the New Standard Agreement  
 
 
 

.  

114 In developing the New Access Agreement and negotiating proposed variations to the terms of 
this agreement with new and existing users, I had (and continue to have) regard to: 

(a) the need to be flexible and differentiate our offering,  
, to meet the needs of our customers and to 

remain competitive with other terminals such as the Dalrymple Bay Coal Terminal (DBCT) 
and the two export terminals at Port of Gladstone; 

(b) NQXT’s desire to  
 

(c) ; 

(d) ; and  

(e) wider supply chain challenges, including a significant below-rail existing capacity deficit 
(ECD) facing the Newlands System (which connects the Terminal with the wider CQCN) 
which undermines then Terminal’s ability to operate at its full nameplate capacity. 

115 I briefly explain these factors in the below sections of my Statement as follows. 
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(a) Competition from other Terminals  

116 NQXT faces competition from other coal terminals which are accessible to users through the 
CQCN, particularly DBCT which (as I explain below): 

(a) is the closest export terminal to NQXT;  

(b) provides a directly substitutable service to coal producers; 

(c) services customers who currently use NQXT, have used it in the past, or may use it in the 
future.  For example, to the best of my knowledge,  

   
 
 

 and  

(d) provides capacity through a primary market and secondary trading market – both of which 
are a source of competition for NQXT. 

117 Most mines in the Bowen Basin are located in close proximity to DBCT which results in cheaper 
below and above rail costs for DBCT users.  Based on my experience working at both terminals 
where I have had responsibility for engaging with current and potential users, I recognise that this 
proximity (and therefore lower rail transport costs) is one factor that makes DBCT attractive as an 
export terminal for Bowen Basin based users.   

118 DBCT currently has a nameplate capacity of 84.2 (often rounded to 85) mtpa.  I am aware that 
DBCT is proposing to increase capacity from 84.2 to 99.1 mtpa in four incremental expansions to 
be commissioned between 2024 and 2028 (referred to as the 8X Expansion).  I understand that 
the 8X Expansion has been proposed to meet demand from DBCT’s access queue.   

119 The 8X Expansion is significantly advanced and will be underwritten by users with costs socialised 
among existing users and new users accessing the expanded capacity.  Completion of the 8X 
Expansion will increase DBCT’s capacity to almost double that of the Terminal’s current capacity.   

120 As facilitated through their Access Undertaking and Standard Access Agreements, contracted 
DBCT users can transfer capacity amongst themselves creating a secondary market for terminal 
capacity at DBCT.  Unlike DBCT, the Terminal has never operated a secondary market and does 
not contemplate users warehousing capacity to sell to third parties.  As I explain below in 
paragraph 122(a), NQXT has negotiated with one prospective new access seeker who ultimately 
chose to not proceed with the Terminal and to instead export via the secondary capacity market 
at DBCT. 

121 I explain the history of recent contractual negotiations with the Terminal’s Legacy Users in further 
detail in section H below.  

: 

(a)  
 

; 

(b)  
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; 

(c)  
 
 
 
 

; and 

(d)  
 
 
 
 
 
 

 

122  
 

(a)  
 
  
 
 

 

(b)  
 
 
 
 
 

 

(c)  
 
 
 
 

123  
   

124 In addition to those listed in paragraph 122 above,  
 

(a) ; and 
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(b)  

125 Finally, I note that  
 

.   

(b) Need to differentiate service offering and compete on non-price terms  

126 In my view, while  is obviously critical for our customers, a key area in which NQXT can 
differentiate itself from other terminals during negotiations  

  These can add significant value to users.  

127 This is particularly the case in terms of  
 
 

128 Following the development of the New Access Agreement (being the base for commercial 
discussions),  

 
   

129 The following are examples of  
 

(a)  
  
 
 
 
 
 
 
 
 
 

  

(b)  
 
 
 

. 

(c)  
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(d)  
 

 

(a)  
 
 
 
 

 

130 The above demonstrates NQXT’s willingness to be flexible and  
 that increase its attractiveness to current and potential users.  

(c) NQXT’s new pricing approach 

131 In my view, the changes to the pricing structure under the New Access Agreement address the 
issues with the Legacy User Agreements identified in section F.3 above concerning the current 
exposure of Legacy Users to volume risk in the current environment where demand for coal 
produced in Queensland remains uncertain and volatile at best.  The new approach will also avoid 
the cost and angst of the periodic disputes that are associated with the current model. 

132 I consider one of the main benefits of the  approach is that it gives users and NQXT 
certainty around price over the life of their agreement and reduces users’ exposure to uncertain 
future contracted use of the Terminal by other users (compared to the socialised approach under 
the Legacy User Agreements).   

133 The  approach was also desirable as a way of avoiding the same protracted, periodic 
legal and arbitration disputes that arose in the context of pricing resets under the Legacy User 
Agreements which were lengthy and expensive.  For example, in the most recent arbitration 
process (referred to in paragraph 97(c) above, NQXT incurred approximately  in costs.    

134  
 
 
 
 

     

(d) NQXT’s financing constraints including rehabilitation costs  

135 In my experience,  
 

  

136  
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137  

 

138 Further, under the terms of the lease with PCQ,  
 
 
 
 
 
 

  

139  
 
 
 
 

  

(e) Demand uncertainty  

140  
.  Indeed, 

as evident from Table 2,  
.  The largest 

volume of coal serviced by the Terminal (in actual throughput) was  in the  
financial year.  In this regard, there is currently  given the Terminal 

.  
 

   

141 Coal mines also typically have long economic lives, often in excess of 30 years, with many of the 
mines that use the Terminal approaching the end of their economic life over the next decade (or 
have initial leases expiring sooner).  Other factors such as the availability of finance for investment 
in new coal related projects in Queensland also feeds into this uncertain demand as most banks 
are moving away from coal completely and increasing exposure to renewables and other future-
facing commodities.   

(f) Wider supply chain issues (i.e., capacity constraints on the Newlands System and GAPE) 

142 There are currently significant below-rail capacity constraints on the Newlands and GAPE rail 
systems which disadvantage NQXT and mean the Terminal cannot operate at its full nameplate 
capacity of 50 mtpa.   

143 The Newlands and GAPE systems can only handle ~41 mtpa (i.e. there is a capacity deficit of 
approximately 9 mtpa as recognised by an independent capacity assessment conducted under 
Aurizon’s UT5 undertaking to the QCA).  This deficit is expected to remain until at least 2030 (but 
this assumes a reduction in committed capacity as the Legacy User Agreements expire).  In my 
view, without significant investment in capacity expansion projects by Aurizon Network, this deficit 
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is likely to remain.  I understand that the QCA has recently approved some spending by Aurizon 
Network to slightly reduce the deficit, but this is only likely to bring capacity to approximately 
45 mtpa and the Terminal’s nameplate capacity is 50 mtpa.   

144 Competing export terminals are situated on other rail systems which do not have the same below-
rail capacity constraints.  I understand that the Goonyella System, which connects users to DBCT, 
is expected to have at least 3 mtpa of available capacity (beyond currently contracted 
entitlements) in 2026.   

G.3 Key features of the New Access Agreement 

145 In this section, I outline and explain some of the key features of the New Access Agreement. 

(a) Commercial terms 

146  
    

147  
 
 
 
 
 
 

148  
 
 

.   

149  
 

  

150  
 
 
 
 
 
 
 

 

(b) Price terms 

151  
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152  
 
 
 
 

   

153  
 
 
 
 
 
 
 

 

154  
 

.  

H. Contractual negotiations with users of the Terminal 

155 In the following section, I explain the  
, other than those 

relating to  which I have previously discussed at section G.1 above.  

H.1   

156  
   

 

157  
 
 

 

158  
  

159  

  

160  
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(a)  
 
 
 
 

;   

(b)  
 

 

(c)    

(d)  
 and  

(e)  
 

  

161  
 

162  
 
 
 

 

(a)  
 
 

 and 

(b)  
 

163  
   

H.2   

164    
  

  

165  
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166  
 

.   

167  
 

  
    

.  

168  
 
 
 
 

   

169     
  

  
 

  

170  
 

  

(a) ;  

(b)  
   

(c)  
  

(d)  
 
 

. 

(e)  
  

(f)   

(g)  
 

 

(h)   
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(i)  
 

  

H.3   

(a)  

171  
 

172  

173  
 
 
 

  

174  
 
 

  

175  
  

(a)    

(b)   

(c)  and  

(d)  
  

   

176  
 
 

   

177  
 

(a)  
 

(b)  
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(i)  
 

(ii)  
 

  

(iii)  
 and  

(iv)   

(c)  
 

  

(d)  
 
 
 

 and  

(e)  
 
 
 

 

  

178  
 

  

179  
 
 
 
 
 

  

180  
 
 

181  
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(b)   

182  
 
 
 
 
 
 
 

183  
 
 
 
 
 
 

184  
 
 
 
 
 
 
 
 

  

185  
 
 
 
 
 
 
 

  

H.4   

186  
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187  
 
 

  

188  
 
 
 
 
 

  

H.5   

189  
   

190  
 

.  

191  
 
 

H.6  

192  
 
 
 

 

193  
 

 

H.7  

194  
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I. Current and future capacity of the terminal 

I.1 Terminal nameplate capacity and current contract profile 

195 Since opening in 1984 the Terminal has been developed and expanded to its current nameplate 
capacity of 50 mtpa. 

196 The current contracted tonnages at the Terminal are set out in below in Table 4. 

Table 4 Contracted tonnages at the Terminal (2025-2026) 

197 For completeness, I note that NQXT has previously entered into various short term or spot 
arrangements with users.  There are currently no short term or spot arrangements on foot with 
contracted tonnages in the future with the Terminal.  Some of the previous flexible short term or 
spot arrangements NQXT has entered into include: 

(a)  
  
 

);  

(b)  
 
 
 
 
 
 

(c)  
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; and 

(d)  
 
 
 
 
 

  

I.2 Demand and revenue forecasts 

198 In this section I set out NQXT’s forecast contracted capacity and revenue at the Terminal.   
 
 
 
 
 

   

199 In developing the below forecast contracted capacity and revenue, I have considered: 

(a) ; 

(b)  
; and 

(c) . 

200 Table 5 below sets out  
 It can be seen that  

. 

201 The assumptions in each scenario are as follows: 

(a)  
 
 
  
 

 

(b)  
. 

(c)   
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. 

Table 5  Estimates of the Terminal’s forecast contracted capacity  
 (2026-2032) 

202  
 
 
 

  

203  
 
 
 
 
 

 

Table 6  Estimates of the Terminal’s forecast revenue (in nominal terms)  
 (2026-2032) 

 

I.3 Potential future capital expansions 

204 In this section, I set out the various early-stage proposals to expand coal export capacity at the 
Terminal.  While a theoretical pathway exists to increase coal export capacity at the Port of Abbot 
Point,  
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.  Among other 
reasons, this is due to:  

(a) ;  

(b) as discussed in section G.2(f) above, there are significant issues with Aurizon’s CQCN 
capacity ; and  

(c)  
 

.  

205 First, NQXT has previously investigated the feasibility of a proposal to expand the Terminal’s 
capacity to 60 mtpa (the X60 Expansion).  The X60 Expansion would involve expanding the 
capacity of one of the berths and shiploaders at the Terminal and increasing conveyor handling 
speeds.  The proposed X60 Expansion would require various environmental approvals and 
potentially approval from the Queensland Government.   

 
 

.  

206 Second, there is a conceptual proposal for the Adani Group to construct and operate a new export 
terminal at the Port of Abbot Point (the T0 Expansion).  In around December 2013, the Federal 
Government gave environmental approval to the T0 Expansion under sections 130(1) and 133 of 
the Environment Protection and Biodiversity Conservation Act 1999 (Cth) (EPBC Act), which has 
effect until 30 November 2053.  In my experience, approval under the EPBC Act is generally the 
one of the earlier types of approvals sought for any major expansion works as it can take a long 
time to be considered (and is not generally a reliable indicator that the project will proceed).  

 
 
 

  

207 Third, there was an early-stage proposal by BHP Billiton Limited (BHP) to develop a second 
terminal at the Port of Abbot Point (referred to as the T2 Expansion).  I believe that in around 
2012 BHP announced that it was abandoning the T2 Expansion.  To the best of my knowledge, 
no further similar expansion is planned. 

208 Fourth, there was an early-stage proposal in 2012 by GVK Limited to construct and operate a 
second coal export Terminal at the Port of Abbot Point with capacity up to 60 mtpa (referred to as 
the T3 Expansion).  To the best of my knowledge, this proposal has not progressed. 

209 In my view,  
 
 

J. Recent Bravus announcement regarding plans for Carmichael expansion 

210 Bravus announced on 18 August 2025 that it will make a substantial capital investment to increase 
production at its Carmichael mine to 16 mtpa. A copy of this announcement is attached to this 
Statement as Annexure MBS-22. 
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211  
 

 As discussed in section G.2(f), above,  
 
 

 

________________________________ 

Signature 

22 – August - 2025

________________________________ 

Date 

Mark Bradley Smith, General Manager 
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MEDIA RELEASE  

Tuesday, 18 August 2025 

Bravus Mining and Resources commits to major investment to increase mine 

production in central Queensland  

In a vote of confidence in the future of Queensland’s coal industry, Bravus Mining and Resources* 

has today announced it will make a substantial capital investment to increase production at its 

Carmichael mine near Clermont in central Queensland by a third over the next four years to 16 

million tonnes per annum. 

Bravus Mining and Resources Chief Operating Officer Mick Crowe said the decision to export more 

coal from Carmichael would create hundreds of new jobs for Queenslanders during construction and 

ramp up. 

“Over the last three years our Carmichael mine has safely and efficiently ramped production up to 

more than 10 million tonnes per annum, which has boosted the Queensland economy and created 

thousands of jobs in regional Queensland,” Mr Crowe said. 

“This new investment will increase Carmichael’s output by a third and create more benefits for 

Queensland. 

“Our investment in the infrastructure to support this growth means more contracts for local 

businesses and suppliers and more high-paying mining industry jobs for people living in places like 

Clermont, Rockhampton, Mackay, Bowen, Townsville, and Cairns. 

“It also means Carmichael will remain strategically positioned to efficiently deliver high-quality 

Queensland thermal coal to the global seaborne coal market at scale.” 

Engineering studies and assessments have been completed, and work to deliver increased 

production will begin with adding more capacity to the Carmichael mine accommodation village.  

Global demand for the type of thermal coal mined at Carmichael is increasing as developing nations 

industrialise and their citizens seek a modern lifestyle with reliable energy for better health, 

education, and employment, and by the uptake of AI and big data around the world. 

Bravus Mining and Resources is part of the Bravus group of diversified Australian businesses 

delivering integrated energy and infrastructure services. 

More than 2,000 Queenslanders currently work in full-time jobs at Bravus’ Australian businesses 

which span thermal coal, solar energy, port operations, and rail network and rail freight operations. 

Bravus is part of the global Adani Group, which has invested more than AUD$7 billion in Queensland 

since 2010. 

ENDS 

  



 

EDITORS’ NOTES: 

*Adani Mining Pty Ltd t/a Bravus Mining and Resources 

Photo files attached with release. 

Photo captions: 

1. Coal mining operations at Bravus Mining and Resources’ Carmichael mine near Clermont in 
central Queensland. 

About the Carmichael mine 

• The Carmichael mine is producing high quality coal for export to nations around the world that 

want to lift their people out of energy poverty. 

• The mine has safely and efficiently ramped up to a consistent rate of production which is more 

than 10 million tonnes per annum. 

• Townsville and Rockhampton remain the primary employment hubs for the Carmichael mine and 

we continue to recruit workers who can drive to site from Clermont and the Isaac Region. 

• More than 1200 people work in permanent roles at Carmichael with more than 750 workers on 

site at any time while the others are on days off. 

• More than A$2 billion has been paid to regional Queensland contractors and businesses since 

construction began on the Carmichael project in 2019 and the mine entered operations in 2022. 

• Carmichael coal is sold into the international seaborne export market and its ultimate destination 

depends on market demand. 

About the Adani Group 

• With a global market capitalisation** exceeding all but one of the top 50 ASX-listed companies, 

Adani is the largest Indian investor in Australia and remains firmly committed to Queensland’s 

economic development, job creation, and long-term prosperity. 

• The Carmichael mine plays a strategic role in supporting India’s long-term energy security and 

economic development. As one of the world’s fastest-growing economies and with a population 

of more than 1.4 billion people, India continues to rely on a diversified energy mix to meet ever 

increasing industrial, commercial, and residential demand. 

• The Adani Group, through Adani Green Energy Limited (AGEL), is India’s largest renewable 

energy company and one of the world’s leaders in clean energy solutions. AGEL is targeting 45 

gigawatts (GW) of renewable capacity by 2030 and is behind the world’s largest wind-solar 

hybrid power plant in Jaisalmer and the Khavda Renewable Energy Park, which is poised to 

become the world’s largest renewable energy installation with a planned capacity of 30 GW. 

**According to National Stock Exchange of India Ltd valuations at 8am AEST on Tuesday 19 August 

2025. 

(ends) 
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	H. Contractual negotiations with users of the Terminal
	H.1 Middlemount
	H.2 Stanmore
	H.3 QCoal
	(a) Negotiation of new user agreement
	(b) Previous negotiations with QCoal regarding geared vessels
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	Confidential Annexure MBS1 - Adani Information Security and Ringfencing Protocol
	Confidential Annexure MBS2 - NQXT Information Security Protocol
	Confidential Annexure MBS3 - Legacy Standard User Agreement 
	Confidential Annexure MBS4 - Collinsville New User Agreement
	1. DEFINITIONS AND INTERPRETATIONS
	1.1 Definitions
	(a) the definitions and details in Schedule 2 apply; and
	(b) unless the subject or context is inconsistent, each of the expressions in Schedule 2 has the meaning assigned to it in Schedule 2.

	1.2 Interpretation

	2. TERM AND TERMINATION
	2.1 Term
	2.2 Termination by NQXT
	(a) if the User is in default in the due and punctual performance of an obligation to pay money under this Agreement and such default has not been remedied for a period of fourteen (14) days after NQXT has given to the User a notice specifying the def...
	(b) if the User is in material default in the due and punctual performance of any one or more of its obligations under this Agreement (not being an obligation to pay money) and the User has not, within a period of thirty (30) days after NQXT has given...
	(i) remedied the default; or
	(ii) provided a plan to remedy the default to the satisfaction of NQXT (in NQXT’s absolute discretion) and taken steps to implement the plan;

	(c) if the User fails to remedy a default in the manner or by the time specified in a plan provided in accordance with clause 2.2(b)(ii); or
	(d) if the User is in default in the due and punctual performance of their obligation to provide Credit Support in accordance with Clause 20.1 and such default has not been remedied for a period of seven (7) Business Days after NQXT has given to the U...
	(e) if at any time on and from the Commencement Date, the User, Clermont or any member of Glencore Group has:
	(i) made, funded or participated in; or
	(ii) in any way supported or provided advice, opinion, strategy or other information in respect of (excluding any provision of information which is required by law to be provided to any Authority);
	any Application for, or in substance or effect for, a recommendation that the Service be declared, provided that NQXT must give the User at least twenty (20) Business Days notice of such termination, which notice shall provide reasonable details of th...


	2.3 Termination by User
	(a) if NQXT is in default of the due and punctual performance of an obligation to pay money under this Agreement and such default has not been remedied for a period of fourteen (14) days after the User has given to NQXT a notice specifying the default...
	(b) if NQXT is in material default in the due and punctual performance of any one or more of its obligations under this Agreement (not being an obligation to pay money) and such default has not been remedied or NQXT has not diligently commenced to rem...

	2.4 Disputes About Defaults
	2.5 Suspension
	2.6 Abandonment of Coal
	(a) The User must remove any of its Coal remaining in the Terminal by the last day of the Delivery and Handling Window or, if this Agreement is terminated earlier in accordance with its terms, within one (1) month from the date of termination of this ...
	(b) The User hereby irrevocably appoints each Officer of NQXT for the time being as its attorney with full power in the User’s name and on its behalf and at its expense from time to time to do all such acts, matters and things and to execute all such ...
	(c) This Clause survives termination or expiry of this Agreement.


	3. HANDLING OF COAL
	3.1 Agreement to provide Access
	(a) Subject to compliance by the User with the terms of this Agreement, NQXT grants Access to the User from the Effective Date until the End Date.
	(b) For clarification, the User will have no right to possession of any part of the Terminal.

	3.2 Provision and Operation of the Terminal
	(a) In granting to the User the Access in Clause 3.1, NQXT must, subject to this Agreement:
	(i) make the Terminal available and operate it to enable the User’s Maximum Tonnage to be Handled at the Terminal during the Term (subject to delivery of Coal to the Terminal and the timely availability of vessels on which to load it); and
	(ii) Handle the User’s Coal as reasonably requested by the User.

	(b) NQXT’s obligations to Handle Coal under Clause 3.2(a) are subject to:
	(i) the User complying with all relevant provisions of the Terminal Regulations in accordance with Clause 3.6; and
	(ii) any other specific provision of this Agreement.


	3.3 Delivery by Rail
	3.4 Even rate of Presenting
	(a) The User must use all reasonable endeavours to Present its Coal to the Terminal at an even rate during each Financial Year (taking into account the Maximum Tonnage for the relevant Financial Year) throughout the Term. The parties recognise that ve...
	(b) The parties acknowledge and agree the User may Present Coal at a rate which exceeds the Maximum Tonnage profile provided that:
	(i) NQXT has the ability, resources, and available Terminal Capacity to Handle such Coal; and
	(ii) such Presentation or Handling of Coal would not have an adverse impact on other Access Holders’ rights to present their Maximum Tonnage.

	(c) For the avoidance of doubt:
	(i) if the User Presents its Coal to the Terminal at a rate which exceeds the Maximum Tonnage profile (on an annualised basis) and such Presentation is accepted by the Operator and Handled (including by the Operator accepting the delivery of Coal by r...
	(ii) where the User has Presented Coal for Handling at the Terminal at a rate which exceeds the Maximum Tonnage profile (on an annualised basis) and such Presentation has been accepted, NQXT may, acting in its absolute discretion, require the User to ...


	3.5 Detrimental practices in the Presenting of Coal
	(a) The User acknowledges that:
	(i) Access to the Terminal is offered to the User under this Agreement based on the operation parameters provided in the Terminal Regulations, with the exception of arrangements otherwise agreed in writing after the Effective Date between the User and...
	(ii) Should the User's practices in Presenting Coal or in requiring Coal to be Handled differ from the Terminal Regulations and, as a result, materially reduce either:
	(A) the Terminal Capacity; or
	(B) the ability of NQXT or the Operator to Handle the Coal of another Access Holder in accordance with the requirements of a User Agreement between NQXT and such other Access Holder,

	(iii) Adjustments to the Maximum Tonnage referred to in Clause 3.5(a)(ii) above will be based on a reasonable assessment by NQXT of the impact of the User’s practices for the Presenting of Coal which are at variance to the Terminal Regulations or the ...

	(b) If the User considers that NQXT has not complied with the requirements of this Clause in reducing the User’s Maximum Tonnage, then the User may, within twenty-one (21) days of receiving notice under Clause 3.5(a)(ii) (that NQXT is relieved of its ...
	(c) If the User ceases or remedies a Detrimental Practice then NQXT shall, subject to the reversal not having an adverse impact on other Access Holders’ rights to present their Maximum Tonnage, reverse any reduction in Maximum Tonnage previously appli...
	(d) If NQXT reduces the User’s Maximum Tonnage under this Clause 3.5 (in this Clause 3.5(d) referred to as “reduced tonnage”) and NQXT subsequently contracts that capacity to another Access Holder or Access Seeker then:
	(i) subject to the rights and obligations of NQXT and Access Holders as to changes in tonnage under existing User Agreements, which rights and obligations take priority over this Clause, NQXT will exercise reasonable endeavours to agree the Port Charg...
	(ii) provided that NQXT has complied with Clause 3.5(d)(i) above, the amount equal to the difference between the Port Charge or Actual HCF payable by such other Access Holder or Access Seeker on those tonnes and the Port Charge or Actual HCF payable b...
	(iii) other than is permitted in Clause 3.5(d)(ii) above, NQXT will not charge the User any Port Charge or Actual HCF in relation to that reduced tonnage on and from the time and for the duration that it is provided to the other Access Holder or Acces...


	3.6 Terminal Regulations
	(a) The User acknowledges and agrees that the Operator may, with the consent of NQXT, establish and from time to time amend, Terminal Regulations for the convenient operation and maintenance of the Terminal.
	(b) The User must observe and comply with the Terminal Regulations as a condition of Access, with the exception of arrangements otherwise agreed in writing after the Effective Date between the User, the Operator and NQXT.
	(c) NQXT must only consent to the establishment or amendment of Terminal Regulations if it reasonably considers that the Terminal Regulations, as a whole, operate equitably amongst Access Holders, having regard to (amongst other things) their respecti...
	(d) NQXT will not be liable to the User as a result of NQXT consenting to any establishment of or amendment to the Terminal Regulations in accordance with this Clause.
	(e) NQXT will, where practicable, endeavour to provide twenty (20) Business Days’ notice (or such longer period as NQXT considers is reasonably practicable in the circumstances) to the User of any establishment of or amendment to the Terminal Regulati...

	3.7 Geared Vessels
	(a) Notwithstanding the Terminal Regulations, in the period from 01 July 2023 to 30 June 2024 the User may load up to 200,000 tonnes of Coal onto Geared Vessels at the Geared Vessel Rate as part of the User’s Maximum Tonnage for the Financial Year end...
	(b) On and from 1 July 2024, the User is prohibited from loading Coal at the Terminal on Geared Vessels unless the User has first obtained the written consent of NQXT to do so. NQXT may, in its absolute discretion, decline to provide such consent.


	4. PAYMENT OF CHARGES
	4.1 User to Pay Port Charge
	(a) For each Financial Year of the Term, the User must pay the following access charge (“Annual Access Charge”) calculated as follows:
	Annual Access Charge = Port Charge x greater of [Maximum Tonnage for the relevant Financial Year or the User’s Actual Tonnes Handled for the relevant Financial Year]
	(b) The User must pay (which payments will be subject to the end-of-Financial Year reconciliation pursuant to Clause 4.2) NQXT the Annual Access Charge in monthly instalments (each a “Monthly Access Payment”) calculated as follows:
	Monthly Access Payment = Port Charge x greater of [[Maximum Tonnage / the number of months in the relevant Financial Year] or [the User’s Actual Tonnes Handled for the relevant month]]

	4.2 Access Charge Reconciliation
	(a) As soon as practicable after 30 June of each Financial Year, NQXT must advise the User of:
	(i) the sum of each Monthly Access Payment for that Financial Year (“Total Annual Access Payment”); and
	(ii) the Annual Access Charge,
	(“Access Charge Reconciliation Statement”).

	(b) If the Total Annual Access Payment exceeds the Annual Access Charge, then the User will be entitled to a rebate equal to the difference in those amounts (being the “Annual Access Charge Reconciliation Amount”), calculated as follows:
	Annual Access Charge Reconciliation Amount = Total Annual Access Payment – Annual Access Charge
	(c) NQXT will make payment of the Annual Access Charge Reconciliation Amount (if any) within thirty (30) days of sending the User the Access Charge Reconciliation Statement and will provide to the User at that time an appropriate adjustment note.

	4.3 Post Delivery and Handling Window Charge
	4.4 Handling Charges
	(a) the Actual HCV for each tonne of the User’s Actual Tonnes Handled in that Financial Year (“Annual HCV Charge”) calculated as follows:
	𝑨𝒏𝒏𝒖𝒂𝒍 𝑯𝑪𝑽 𝑪𝒉𝒂𝒓𝒈𝒆=(𝐴𝑐𝑡𝑢𝑎𝑙 𝐻𝐶𝑉 𝑥 ,𝑈𝑠𝑒𝑟-′.𝑠 𝐴𝑐𝑡𝑢𝑎𝑙 𝑇𝑜𝑛𝑛𝑒𝑠 𝐻𝑎𝑛𝑑𝑙𝑒𝑑);
	and
	(b) the Actual HCF for each tonne of the User’s Maximum Tonnage for that Financial Year or, if higher, for each tonne of the User’s Actual Tonnes Handled in that Financial Year (“Annual HCF Charge”) calculated as follows:
	Annual HCF Charge  = Actual HCF x greater of [Maximum Tonnage for the relevant Financial Year or the User’s Actual Tonnes Handled for the relevant Financial Year]

	4.5 Payment of the Annual HCF Charge
	4.6 Payment of the Annual HCV Charge
	4.7 HCF and HCV Reconciliation Amounts
	4.8 Miscellaneous Services
	(a) NQXT may impose additional charges on the User for the provision of services which are requested from time to time by the User, and which are not:
	(i) provided uniformly to all Access Holders; and
	(ii) included in the Terminal Regulations as a right of the User or a service provided by NQXT and/or the Operator without additional charge,
	provided such additional charges are agreed in advance of the provision of the service(s). For the avoidance of doubt, services provided uniformly to all Access Holders in accordance with the Terminal Regulations will be deemed not to be Miscellaneous...

	(b) The additional charges imposed pursuant to Clause 4.8(a) must be the amount equal to the Operator’s reasonable cost of providing such services, plus the Operator’s Margin.
	(c) Any additional charges recovered under Clause 4.8(a), for the provision of Miscellaneous Services shall be retained by NQXT and are not required to be deducted from operating and maintenance costs for the purposes of calculating the Actual HCF and...
	(d) NQXT has an absolute discretion in deciding whether to agree to any request of the User for the provision of Miscellaneous Services.

	4.9 Geared Vessels
	(a) The User must pay to NQXT charges at the Geared Vessel Rate for the loading of Geared Vessels in accordance with Clause 3.7


	5. PAYMENT OF INVOICES
	5.1 NQXT May Render Invoices
	(a) in arrears on or before the 7th day in the following month for any Monthly Access Payments, Monthly Forecast HCF Payments and Monthly Forecast HCV Payments;
	(b) as soon as practicable in arrears for the Post Delivery and Handling Window Charge; and
	(c) as soon as practicable in arrears for other charges.

	5.2 Charging of Interest on Overdue Amounts
	5.3 Disputes Over Invoices
	(a) If the User disputes the quantum of an invoice from NQXT then the User must:
	(i) pay the whole of the invoice, including any disputed portion of such invoice, by the Due Date; and
	(ii) notify NQXT of the amount in dispute and the reasons for disputing it (including providing supporting calculations and any other evidence supporting the User’s position) as soon as practicable.

	(b) Payment of the invoice in accordance with Clause 5.3(a) above will not prejudice the User’s rights under Clauses 7.3 or 11.
	(c) If following the resolution of a dispute in respect of an invoice NQXT is required to refund any portion of the disputed invoice that has been paid by the User, then NQXT will pay interest at the No Fault Interest Rate on the refunded amount compu...

	5.4 Goods and Services Tax
	(a) Any reference in this Clause to a term defined or used in the A New Tax System (Goods and Services Tax) Act 1999 is, unless the context indicates otherwise, a reference to that term as defined or used in that Act.
	(b) Unless expressly included, the consideration for any supply made under or in connection with this Agreement does not include an amount on account of GST in respect of the supply (“GST Exclusive Consideration”) except as provided for under this Cla...
	(c) To the extent that any supply made by a party (“Supplier”) under or in connection with this Agreement is a taxable supply, the consideration to be provided under this Agreement by the other party (“Recipient”) for that supply (unless it is express...
	(d) Any amount referred to in this Agreement (other than a GST Amount) which is relevant in determining a payment to be made by one of the parties to the other is, unless indicated otherwise, a reference to that amount expressed on a GST exclusive basis.
	(e) The Recipient must pay the GST Amount to the Supplier at the same time as the GST Exclusive Consideration is otherwise required to be provided.
	(f) The payment by the Recipient of the GST Amount is subject to the Supplier providing to the Recipient a tax invoice in relation to the relevant taxable supply.
	(g) Whenever an adjustment event occurs in relation to any taxable supply made under or in connection with this Agreement the Supplier must determine the net GST in relation to the supply (taking into account any adjustment) and if the net GST differs...
	(h) If one of the parties to this Agreement is entitled to be re-imbursed or indemnified for a loss, cost, expense or outgoing incurred in connection with this Agreement, then the amount of the reimbursement or indemnity payment must first be reduced ...


	6. HANDLING CHARGES
	6.1 Utilisation Advice
	(a) The User must give NQXT, and a copy to the Operator, prior to 15 January in each Financial Year during the Term, written notification in accordance with the Terminal Regulations of its rail and shipping schedule (Utilisation Advice) for the purpos...
	(i) the amounts of Coal and the respective Origin (which from all Origins is not to exceed the Maximum Tonnage for the relevant Financial Year) which the User proposes to Present at the Terminal during the next Financial Year, or part thereof, on a mo...
	(ii) the User’s estimates of the Coal (not to exceed the Maximum Tonnage for the relevant Financial Year) it requires to be Handled through the Terminal for the next three (3) Financial Years of the Term following the Financial Year in (i) above;
	(iii) when the User proposes to commence and cease delivering Coal to the Terminal;
	(iv) subject to receiving the consent of the contractor providing rail haulage services to the User, (which the User will seek to obtain), the User’s annual contracted railing capacity for the next Financial Year and for each Financial Year after that...
	(v) to the extent possible, the number, type, and respective gross and deadweight tonnages of vessels, on a month-by-month basis, expected to transport the User’s Coal in the next Financial Year, including details of the numbers of single and part ves...

	(b) In accordance with Clause 25.1 NQXT must keep any such evidence provided pursuant to Clause 6.1 in the strictest confidence, except that NQXT may disclose such information on a confidential basis to the Operator (who may provide it to the rail net...
	(c) In the 5 Business Days preceding 1 April, 1 July and 1 October in each Financial Year, the User must update the information contained in the Utilisation Advice relating to the Financial Year and include projections of similar information for the 1...
	(d) Subject to Clause 21, the User will be under no liability to NQXT if the actual number, types or tonnages of vessels or the amount of Coal is or are greater or fewer than the number, types, tonnages or amounts estimated in this Clause 6 or estimat...
	(e) The User may give more than one notice under Clause 6.1, provided that:
	(i) the total aggregate number of tonnes notified does not exceed the Maximum Tonnage (allowing for reasonable rounding in relation to the last shipment); and
	(ii) the arrival time of any train delivering Coal under Clause 6.1 must be on or before the End Date.  For clarity, a vessel arrival date in respect of any such Coal may be after the End Date but the vessel must arrive within the period of three (3) ...

	(f) Without limiting any other paragraph of this Clause 6.1, the User must provide to NQXT in a timely manner:
	(i) such information as may be reasonably required by NQXT from time to time; and
	(ii) any information required by NQXT for the purposes of meeting NQXT's obligations under health, safety and environmental Laws.


	6.2 NQXT to advise Forecast HCF
	(a) As soon as practicable after consulting with the Operator, NQXT must advise the User in writing of the Forecast HCF payable by the User during the next Financial Year (and the current Financial Year, in the case of the first Utilisation Advice).
	(b) The Forecast HCF per tonne of the User’s Coal for each Financial Year is calculated as follows:
	(i) the total operating and maintenance costs payable by NQXT to the Operator in respect of the total fixed operating and maintenance costs forecast to be incurred by the Operator in the Financial Year for or in relation to the Handling of Coal throug...
	(ii) the Operator's Margin on that amount.
	(iii) Forecast ART for a Financial Year is the aggregate for all Access Holders of the greater of:

	(i)  that Access Holder’s Maximum Tonnage for that Financial Year; or
	(ii)  the annual tonnage that that Access Holder has notified to NQXT and the Operator in good faith that it expects to Present at the Terminal in that Financial Year.

	6.3 NQXT to advise Forecast HCV
	(a) As soon as practicable after consulting with the Operator, NQXT must advise the User in writing of the Forecast HCV payable by the User during the next Financial Year (and the current Financial Year, in the case of the first Utilisation Advice).
	(b) The Forecast HCV per tonne of User's Coal Handled is calculated as follows:
	(i) the total operating and maintenance costs payable by NQXT to the Operator in respect of the total variable operating and maintenance costs forecast to be incurred by the Operator in the Financial Year for or in relation to the Handling of Coal thr...
	(ii) the Operator's Margin on that amount.


	6.4 Annual reconciliation of Handling Charges
	(a) As soon as practicable after 30 June of each Financial Year of the Term, NQXT must advise the User of the following:
	(i) the User's Actual Tonnes Handled in the relevant Financial Year;
	(ii) the Actual ART in respect of the relevant Financial Year;
	(iii) the actual volume of Coal Handled in respect of all Access Holders in respect of the relevant Financial Year;
	(iv) the total of all Monthly Forecast HCF Payments ("Total HCF Payment") and the total of all Monthly Forecast HCV Payments ("Total HCV Payment") invoiced to and paid by the User in respect of the relevant Financial Year;
	(v) the Actual HCF, calculated in accordance with Clause 6.6, and Actual HCV, calculated in accordance with Clause 6.7, payable by the User in respect of the relevant Financial Year;
	(vi) the HCF Reconciliation Amount, calculated in accordance with Clause 6.6; and
	(vii) the HCV Reconciliation Amount, calculated in accordance with Clause 6.7.
	("HCF/HCV Reconciliation Statement").

	(b) If the HCF Reconciliation Amount is a negative amount, such amount is payable by the User to NQXT and NQXT may issue further tax invoices in relation to such amount.
	(c) If the HCV Reconciliation Amount is a negative amount, such amount is payable by the User to NQXT and NQXT may issue further tax invoices in relation to such amount.
	(d) If the HCF Reconciliation Amount is a positive amount:
	(i) the User will be entitled to a refund equal to such amount;
	(ii) NQXT will make payment of such amount within thirty (30) days of written acceptance of the HCF/HCV Reconciliation Statement from the User; and
	(iii) NQXT will provide to the User at that time an appropriate adjustment note.

	(e) If the HCV Reconciliation Amount is a positive amount:
	(i) the User will be entitled to a refund equal to such amount, in relation to Coal already Handled for the User;
	(ii) NQXT will make payment of such amount within thirty (30) days of written acceptance of the HCF/HCV Reconciliation Statement from the User; and
	(iii) NQXT will provide to the User at that time an appropriate adjustment note.

	(f) The provisions of Clause 5 of this Agreement apply to such further tax invoices, adjustment notes or refunds.

	6.5 Access to Costs and Budget Information
	(a) NQXT must, in conjunction with the Operator, either prior to or at the same time as notifying the User of the Forecast HCV and Forecast HCF under this Clause 6, provide the User with supporting, reasonably detailed information of the cost make up ...
	(b) The information to be provided under Clause 6.5(a) shall include relevant reporting in respect of the forecast operating and maintenance costs to be incurred by the Operator for or in relation to the Handling of Coal through the Terminal for the F...
	(c) The parties have with this Agreement executed the letter at Schedule 6 with regards to what the parties agree will constitute satisfactory compliance by NQXT with the requirements of Clauses 6.5(a) and 6.5(b) of this Agreement.

	6.6 HCF Reconciliation Amount
	(a) The HCF Reconciliation Amount for a Financial Year is calculated as follows:
	(b) The Actual HCF for a Financial Year is calculated as follows:
	Actual HCF = (𝑂𝐹𝐶)/(𝐴𝑐𝑡𝑢𝑎𝑙 𝐴𝑅𝑇) per tonne
	Where:

	6.7 HCV Reconciliation Amount
	(a) The HCV Reconciliation Amount for a Financial Year is calculated as follows:
	(b) The Actual HCV for a Financial Year is calculated as follows:
	Where:

	6.8 Allocation of operating and maintenance costs as either fixed or variable

	(i) that Access Holder’s Maximum Tonnage; and
	(ii) the actual volume of Coal Handled in respect of that Access Holder (including the User), 
	7. DETERMINATION OF TONNAGE
	7.1 Certificate of Weight and Cargo Manifest
	(a) commission an independent surveyor to issue a certificate of weight of each shipment of the User’s Coal loaded on a vessel at the Terminal, based on vessel draught measurements at the Port or otherwise cause the weight of each cargo to be determin...
	(b) send the cargo manifest (which must include a statement as to the weight so certified under Clause 7.1(a)) to NQXT (with a copy to the Operator) upon completion of the loading of the relevant vessel with a shipment of the User’s Coal.

	7.2 Basis of Calculation
	7.3 Further Invoice
	(a) If at any time NQXT can demonstrate that an invoice previously sent to the User was incorrectly calculated, or based on incorrect information, so that NQXT was paid less than it was entitled to, NQXT may calculate and send to the User a further in...
	(b) If at any time the User can demonstrate that an invoice previously sent to the User was incorrectly calculated, or based on incorrect information, so that NQXT was paid more than it was entitled to, NQXT must upon request by the User pay to the Us...
	(c) Interest at the No Fault Interest Rate will be applied to the difference between the amount originally paid under an invoice and the amount retrospectively determined to be owing under a further invoice (or adjustment note) provided pursuant to Cl...
	(d) This Clause survives termination or expiry of this Agreement.


	8. MAXIMUM TONNAGE AND ORIGIN
	8.1 No right to Present Coal in Excess of Maximum Tonnage
	(a) The User has no right to Present Coal for Handling at the Terminal in excess of its Maximum Tonnage (and having regard always to the requirement for even rates of Presenting Coal pursuant to Clause 3.4). However, if the User Presents Coal for Hand...

	8.2 Origination
	8.3 Increase or Decrease in Maximum Tonnage
	8.4 Minimisation of interference
	(a) NQXT must, in consultation with the Operator, use all reasonable endeavours to carry out any Expansion or other work at the Terminal so as to minimise interference with the Presenting and Handling of the User’s Coal. However, the User acknowledges...
	(b) NQXT will give as much prior notice to the User as is reasonably practicable in respect of the potential for temporary interference with the Presenting and Handling of the User’s Coal resulting from the carrying out of any Expansion or other work ...


	9. SET-OFF
	9.1 NQXT May Set-Off
	9.2 Amount Set-Off Deemed to Have Been Paid

	10. REMEDIES
	10.1 Inability to Present Coal for Handling
	(a) If the User at any time delays, fails or is unable to Present Coal for Handling in accordance with this Agreement then, to the extent applicable, NQXT’s remedies will be limited to a right to charge the Monthly Forecast HCF Payment, Annual HCF Cha...
	(b) Except where NQXT Wilfully Defaults on an obligation under this Agreement, if NQXT at any time delays, fails or is unable to Handle the User’s Coal in accordance with this Agreement, then, subject to Clause 10.5, the User will not have any right, ...
	(c) Nothing in this Clause 10.1 prohibits either party from seeking an order for specific performance, injunction, declaration or other equitable remedy from a court or otherwise under Clause 11 in relation to performance by a party of its obligations...

	10.2 Delay
	10.3 Payment of Annual Access Charge and Actual HCF Charge
	(a) The User must pay:
	(i) any Annual Access Charge and any Monthly Access Payment payable under this Agreement, even if such amounts would have been reduced or eliminated had Delays not occurred; and
	(ii) the Annual HCF Charge (and each Monthly Forecast HCF Payment, and HCF Reconciliation Amount) even if Delays occur.


	10.4 Claims for Delays
	(a) The User may Claim from NQXT all costs, losses or damages of any kind which the User incurs as a result of any Delay. However, subject to Clause 10.5 the maximum amount which the User is entitled to recover from NQXT in respect of any such Claim i...
	(b) In this Clause 10, “Recovery Amount” means, in respect of a Claim by the User, all amounts which NQXT actually recovers from the Operator and/or another third party (including the Operator’s or that third party’s liability insurer) in respect of l...
	(c) NQXT may also make a Claim against its insurers or the Operator or another third person for NQXT’s own benefit in relation to the Delay which is the basis of the Claim made by the User.

	10.5 Liability for NQXT sole default
	(a) If NQXT (rather than the Operator or another third person) is solely or primarily responsible for a Delay and such Delay is not due to Force Majeure, then, the User may Claim from NQXT the amount of the Monthly Forecast HCF Payment, Annual HCF Cha...
	(b) For the purpose of Clause 10.5(a), NQXT will be primarily responsible for a Delay if it is determined (by a court or otherwise under Clause 11) that NQXT should be apportioned responsibility for the Delay of more than 95%.

	10.6 Pursuing Claims
	(a) NQXT and the User must work co-operatively in respect of claims by NQXT pursuant to Clause 10.4, with a view to maximising the Recovery Amount.
	(b) NQXT must (unless otherwise requested by all Access Holders) take reasonable steps to institute and pursue with reasonable speed and diligence appropriate claims against its insurers, the Operator and any other relevant person, with a view to maxi...
	(c) Nothing in this Clause 10 requires NQXT to institute or continue with litigation in pursuance of a claim unless the User indemnifies NQXT for the costs of that litigation and for any costs that may be awarded against NQXT as a result of that litig...

	10.7 Risk in Coal
	10.8 Release and Indemnity
	(a) loss of profits, loss of business opportunity, loss of production, loss of revenue, loss of contract or loss of goodwill, whether direct, indirect or consequential;
	(b) rail or road costs or fees or port or shipping demurrage costs or fees, whether direct or indirect; and
	(c) damages or penalties payable by the User or by any Related Body Corporate of User under any contracts with third parties;


	11. DISPUTE RESOLUTION
	11.1 Notice of Dispute
	11.2 Further Steps Required Before Proceedings
	(a) Subject to Clause 11.3, neither NQXT nor the User may commence any court proceedings or arbitration in respect of any dispute arising out of or in connection with this Agreement until the earlier of:
	(i) compliance with the requirements of this Clause 11.2; and
	(ii) the date that is 14 days after service of a notice of dispute given under Clause 11.1.

	(b) Within seven (7) days after service of a notice of dispute, the parties must convene a meeting of the Senior Executives of NQXT and the User to attempt to resolve the dispute and failing resolution of the dispute to consider and if possible agree ...

	11.3 Interim Relief
	11.4 Survival

	12. ASSIGNMENT AND ENCUMBRANCES
	(a) The User may not assign any or all of its rights or entitlements under this Agreement (including, in particular, all or part of its Maximum Tonnage, either permanently or in respect of a period of time being a whole multiple of a month) without th...
	(b) An assignment under Clause 12(a) will not be effective unless:
	(i) the assignee enters into a deed of covenant (prepared by NQXT’s solicitors at the expense of the User) with NQXT and the User by which:
	(A) NQXT and the assignee agree to be bound by the terms, conditions and obligations of this Agreement as if the assignee were the User in respect of those assigned rights and entitlements and any additional terms, conditions and obligations that NQXT...

	(B)  the assignee assumes all of the obligations and liabilities of the User under this Agreement and any additional terms, conditions and obligations that NQXT reasonably requires due to a change in the operational and/or financial capability of the ...

	(c) The User must not grant any Encumbrance over all or part of its rights or entitlements under this Agreement (including, without limitation, all or part of its Maximum Tonnage) to any person without the prior written consent of NQXT, which consent ...
	(d) NQXT may assign or novate this Agreement in whole or in part or assign or novate any or all of its rights, entitlements or obligations under this Agreement, provided that NQXT may only assign or novate to a party who has the operational and financ...
	(e) When an assignment or novation takes effect under Clause 12(d), NQXT will be discharged from all terms, conditions and obligations of this Agreement (except to the extent that they accrued prior to the assignment or novation) in respect of the rig...

	13. NOTICES
	13.1 Notices and Other Communications
	(a) if to NQXT, to it at the address or email address set out in Item (a) of Schedule 1; and
	(b) if to the User, to it at the address or email address set out in Item (b) of Schedule 1,

	13.2 Deemed to Have Been Given or Made
	(a) if posted, on the date upon which the envelope or wrapper containing any such notice or communication would, in the ordinary course of the post, have been delivered to the address to which it was posted, which will be deemed to be three (3) Busine...
	(b) if delivered by hand, when delivered by hand; or
	(c) if sent by email transmission, the first to occur of:
	(i) receipt by the sender of an electronic acknowledgement from the recipient’s information system showing confirmation of delivery to the recipient’s email address; and
	(ii) 2 hours after the time sent (as recorded on the sender’s information system) unless the party sending the email receives an automated message that the email has not been delivered,

	(d) if the communication specifies a later time as the time of delivery then that later time will be taken to be the time of delivery of the communication; and
	(e) if the communication would otherwise be taken to be received on a day that is not a working day or after 5.00 pm, it is taken to be received at 9.00 am on the next working day (“working day” meaning a day that is not a Saturday, Sunday or public h...


	14. SURVIVAL OF REMEDIES
	14.1 Remedies Survive Termination

	15. WAIVER
	15.1 Waiver by Either Party

	16. COSTS
	16.1 Parties to Pay Costs

	17. ENTIRE AGREEMENT
	17.1 Full and Complete Understanding
	17.2 No Inducement
	17.3 Provision is to Remain in Full Force and Effect

	18. SEVERANCE
	18.1 Term or Provision Found to Be Invalid, Illegal or Unenforceable

	19. SATURDAY, SUNDAY OR PUBLIC HOLIDAY
	19.1 Act to be Done on Saturday, Sunday or Public Holiday

	20. CREDIT SUPPORT
	20.1 Requirement to provide Credit Support
	(a) The User must deliver Acceptable Credit Support to NQXT to secure its obligations under this Agreement (“Credit Support”):
	(i) in respect of the Financial Year ending 30 June 2024, on or before the date which is twenty (20) Business Days after the date of this Agreement; or
	(ii) in respect of any other Financial Year,  on or before the date which is 14 Business Days after the commencement of that Financial Year.

	(b) The value of Credit Support required to be provided is calculated as follows:
	Credit Support = [Port Charge + Forecast HCF] x Maximum Tonnage for the relevant Financial Year
	NQXT will use reasonable endeavours to provide a Forecast HCF to the User seven (7) days in advance of each Financial Year. If NQXT is unable to advise the Forecast HCF prior to the specified seven (7) days, the Forecast HCF for the purposes of calcul...

	(c) The expiry date of the Credit Support must be no earlier than the date which is 60 days after the end of the relevant Financial Year.

	20.2 Failure to provide Credit Support
	(a) If the User does not provide the Credit Support required under Clause 20.1(a) by the date specified in Clause 20.1(a), then:
	(i) NQXT may give notice to the User that the User will be in breach of a material obligation under this Agreement; and
	(ii) Regardless of whether NQXT has given notice of the breach to the User or not, if the User has not remedied such breach within 7 Business Days of the date specified in Clause 20.1(a), NQXT may, acting in its complete discretion, take any or all of...
	(A) in the case of a request for replacement, substitute or additional Credit Support, NQXT will be entitled to immediately call upon up to the full amount of any existing Credit Support;
	(B) exercise its rights under Clause 2.2; and
	(C) exercise its rights under Clause 2.5.


	(b) The User will not have any right, Claim or entitlement against NQXT in respect of any cost, loss or damage whatsoever (including Consequential Loss) occasioned by or resulting, whether directly or indirectly, from any election by NQXT to cease ful...
	(c) Notwithstanding any failure by the User to provide the Credit Support required under Clause 20.1(a), the User will still be liable to pay the Monthly Forecast HCF Payment, Monthly Forecast HCV Payment, Annual HCF Charge, Annual HCV Charge, Monthly...

	20.3 Conversion and use of Credit Support
	(a) NQXT may call on or make a claim on any or all of the Credit Support provided under this Clause 20 at any time to the extent required to recover any monies unpaid by the User, including:
	(i) for invoices not paid in accordance with this Agreement;
	(ii) for any amounts determined to be payable by the User to NQXT on resolution of a dispute under Clause 11, if unpaid within seven (7) days of being invoiced by NQXT following the determination;
	(iii) for any amounts payable by the User to NQXT under an indemnity, to the extent that the amount has been invoiced and remains unpaid within seven (7) days of the Due Date; and
	(iv) for any other amounts determined to be payable by the User to NQXT by any court or tribunal, to the extent that the amounts have been invoiced and remain unpaid within seven (7) days of the Due Date;
	and in all cases irrespective of whether or not NQXT has already exercised or subsequently exercises its right to terminate this Agreement in accordance with its terms.

	(b) Without limiting any of NQXT’s rights, NQXT may, at any time after it has called or made a claim on any or all of the Credit Support in accordance with Clause 20.3(a), apply those monies:
	(i) to satisfy any debt, invoice, or other amount payable by the User to NQXT under Clause 20.3(a); and/or
	(ii)  to pay for any costs (including rectification costs), losses, expenses or damages reasonably incurred by NQXT in pursuing and remedying a breach of this Agreement by the User, provided that any such allegation of breach by NQXT is bona fide.

	(c) Provided that NQXT has complied with its obligations under this Clause 20, the User must not at any time take any steps to injunct or otherwise restrain:
	(i)  any issuer of the Credit Support from paying NQXT pursuant to the Credit Support; or
	(ii)  NQXT from taking any steps (such as making a demand) that may be a precondition to obtaining payment under the Credit Support.

	(d) NQXT does not hold any of the Credit Support or any moneys resulting from the conversion of the Credit Support as a trustee and is not obliged to hold any moneys resulting from the conversion of the Credit Support in any particular or defined acco...
	(e) If NQXT converts any Credit Support into moneys as permitted under this Clause, any interest earned on those moneys will be retained by NQXT.
	(f) NQXT will not be liable for any loss occasioned by the conversion of any Credit Support into money.
	(g) For the avoidance of doubt, NQXT must, within 20 Business Days of notice to do so, repay in cash, or return any excess Credit Support (including if converted to cash) that it no longer has a right to hold under this Agreement.

	20.4 Return of Credit Support
	(a) Upon termination or expiry of this Agreement and after all unpaid amounts have been settled, NQXT must return any Credit Support held as soon as practicable but in any event within 20 Business Days of the settlement of unpaid amounts.
	(b) Simultaneously with the provision of Credit Support for the next Financial Year under Clause 20.1, NQXT must return any Credit Support it is already holding.  In circumstances where NQXT has been provided with Credit Support by the User for the ne...


	21. WARRANTIES
	21.1 Warranties by NQXT
	(a) NQXT represents and warrants that:
	(i) subject to Force Majeure and normal repairs and maintenance, it will cause the Operator to ensure that each Terminal component will be maintained as far as practicable to be available to operate at least to its relevant rated design capacity and s...
	(ii) in regards to insurance:
	(A) it will require the Operator to use all reasonable endeavours to take out and maintain during the Term insurance which will cover the Terminal against material damage (and will notify the User if, after using all reasonable endeavours, the Operato...
	(B) it will apply the proceeds it recovers from such policies of insurance to the cost of re-instatement of the damage to the Terminal to the extent necessary to meet NQXT’s obligations under the Agreement.

	(iii) before making any decision to Handle products other than Coal at the Terminal, NQXT will:
	(A) consult with the User, for informative purposes only, of the nature of the proposed arrangements for Handling that other product, including the proposed timing for commencement of Handling of that other product at the Terminal; and
	(B) ensure that it is reasonably satisfied that the Handling of such other products will not result in a materially adverse impact upon the efficiency of the Terminal or the ability of NQXT to Handle the User’s Maximum Tonnage.


	(b) NQXT represents and warrants that:
	(i) it is duly incorporated in accordance with the laws of its place of incorporation, validly exists under those laws and has the capacity to sue and be sued in its own name;
	(ii) it has the requisite power and authority to enter into this Agreement from the Execution Date and has all necessary authorisations to enable it to enter into, deliver and perform its obligations under this Agreement; and
	(iii) this Agreement, when executed, will constitute its legal, valid and binding obligations and is enforceable against it in accordance with its terms.


	21.2 Warranties by User
	(a) the information given by the User in every Utilisation Advice will be a good faith estimate of the requirements of the User for Handling of Coal through the Terminal for the period to which the relevant Utilisation Advice relates;
	(b) it is aware that the information provided by it in its Utilisation Advices will be relied upon by NQXT and the Operator to assess Terminal Capacity and to assess the ability of the Terminal to meet the actual and requested capacity requirements of...
	(c) it will use its best endeavours to ensure that it has (or will have) sufficient contracted rail capacity to enable it to utilise its Maximum Tonnage under this Agreement;
	(d) it is duly incorporated in accordance with the laws of its place of incorporation, validly exists under those laws and has the capacity to sue and be sued in its own name;
	(e) it has the requisite power and authority to enter into this Agreement from the Execution Date and has all necessary authorisations to enable it to enter into, deliver and perform its obligations under this Agreement; and
	(f) this Agreement, when executed, will constitute its legal, valid and binding obligations and is enforceable against it in accordance with its terms.


	22. USER COMMITTEE
	22.1 Participation in User Committee
	22.2 Terms of Reference of User Committee
	(a) to provide a forum for discussion between all participants on operational matters relating to the operation and performance of the Terminal, including (without limitation) any factors relating to any participant which may impact on the future perf...
	(b) to enable discussion between all participants on current and planned Terminal facilities, including all proposals for any operational enhancement of the Terminal;
	(c) to provide a forum for discussion between all participants on matters relating to Coal Transport Chain efficiencies and co-ordination; and
	(d) to discuss and comment on matters relating to the Terminal Regulations, including (without limitation) any proposed changes to the Terminal Regulations.

	22.3 Frequency of meetings
	22.4 Representation
	22.5 Role of the Operator

	23. PORT SECURITY
	23.1 Port Security
	(a) For the purposes of this Clause, “Port Security Law” means the Maritime Transport and Offshore Facilities Security Act 2003 (Cth) and the Security of Critical Infrastructure Act 2018 (Cth).
	(b) NQXT and the User acknowledge and agree that:
	(i) the Port may be designated as a security regulated port or a port security zone or a critical port asset pursuant to the Port Security Law;
	(ii) NQXT may be appointed as port operator in respect of the Port under the Port Security Law;
	(iii) NQXT and/or the User may be maritime industry participants under the Port Security Law in respect of the Port;
	(iv) NQXT and/or the User may be a direct interest holder of the Port under the Port Security Law and may be required to disclose interest and control information to the regulator to comply with the reporting obligations of the Port Security Law; and
	(v) it is of paramount importance to NQXT that the Port is developed and operated safely and efficiently and in compliance with NQXT’s responsibilities and obligations under the Port Security Law.

	(c) The User undertakes and agrees to comply with the Port Security Law and all security directions, enforcement, orders, master security plan and inspection requirements required by the Port Security Law in respect of the Port which apply to the User.
	(d) Compliance by a party with any requirements of the Port Security Law will not (in any circumstances) constitute a breach or an event of default under this Agreement by that party.
	(e) The provisions of this Clause 23 will override and prevail over any other provisions of this Agreement to the extent of any inconsistency or ambiguity between those provisions and this Clause 23.


	24. STATUTORY POWERS
	24.1 Statutory Powers
	(a) The User undertakes and agrees to comply with all directions given by NQBP in its capacity as the port authority for the Port pursuant to the Transport Infrastructure Act 1994 (Qld). Failure by the User to comply with such directions will constitu...
	(b) No term of this Agreement operates to restrict or fetter NQBP’s statutory rights and powers as a port authority for the Port under the Transport Infrastructure Act 1994 (Qld).
	(c) Any term which may be construed actually or upon its construction as being inconsistent with Clause 24.1(b) will be read down or severed to the extent of any such inconsistency.


	25. CONFIDENTIALITY
	25.1 Confidentiality
	(a) Subject to Clause 25.1(b), each party must keep the terms of this Agreement, and information of which it has become aware in connection with this Agreement, confidential.
	(b) A party may make any disclosure in relation to this Agreement:
	(i) to any professional adviser, financial adviser, banker, financier, credit rating agency, insurer or insurance broker, investor or auditor where that person is obliged to keep the information confidential;
	(ii) to comply with any applicable law, or any requirement of any regulatory body (including any relevant stock exchange or taxation authority), provided that such party must:
	(A) notify the other party as soon as reasonably practicable after it becomes aware that disclosure is required; and
	(B) unless immediate disclosure is required:
	1) give the other party a reasonable opportunity to comment on the requirement for, and proposed form of, the disclosure; and
	2) amend any factual inaccuracy, and consider in good faith any other comments of the other party on the form of the disclosure;

	(C) take all steps reasonably required by the other party to prevent or restrict the disclosure of the information;

	(iii) to any of its employees, contractors, agents, officers and other personnel to whom it is necessary to disclose the information;
	(iv) to obtain the consent of any third party to any term of, or to any act pursuant to, this Agreement;
	(v) to enforce its rights or to defend any claim or action under this Agreement;
	(vi) to a Related Body Corporate; or
	(vii) where the information has come into the public domain through no fault of that party.

	(c) Notwithstanding anything else in this Clause, NQXT must not disclose the terms of this Agreement, or any information of which it has become aware in connection with this Agreement to any competitor of the User, irrespective of whether the competit...


	26. GOVERNING LAW and JURISDICTION
	(a) Each party irrevocably and unconditionally submits to the non-exclusive jurisdiction of the courts of Queensland with respect to any proceedings which may be brought at any time relating in any way to this Agreement.
	(b) This Agreement is governed by and must be construed according to the law applying in Queensland.

	27. MISCELLANEOUS
	(a) NQXT may, in its absolute and sole discretion, subcontract its performance of any part of the Coal Handling or its duties and obligations under this Agreement to another entity.
	(b) This Agreement may only be varied by a document signed by or on behalf of each party.
	(c) This Agreement may be executed in any number of counterparts and by the parties on separate counterparts.  Each counterpart constitutes an original of this Agreement, and all together constitute one agreement.

	28. MODERN SLAVERY
	28.1 Modern Slavery
	28.2 Parties Assessment of Modern Slavery Risks
	(a) The User must take reasonable steps to identify, assess and address risks of Modern Slavery practices in the operations and supply chains used in the Presentation of Coal under this Agreement.
	(b) NQXT must take reasonable steps to identify, assess and address risks of Modern Slavery practices as they relate to the Handling of Coal under this Agreement.

	28.3 Addressing the risk of Modern Slavery

	29. ANTI BRIBERY
	(a) The parties must:
	(i) at all times, to the extent relevant to each of NQXT or the User, comply with all applicable laws, statutes, regulations and codes relating to anti-bribery and improper payments including the Criminal Code Act 1995 (Cth) (Australia), the Foreign C...
	(ii) not give or offer or promise to give, receive, or agree to accept, any payment, gift or other benefit or advantage which violates a Relevant Requirement;
	(iii) have and maintain in place throughout the term of this Agreement its own policies and procedures, including adequate procedures under the Relevant Requirements, to ensure compliance with the Relevant Requirements, and will enforce them where app...
	(iv) not prepare, approve or execute any contract or other document or make any record in connection with this Agreement that a party knows, or ought to reasonably know, is false, inaccurate or misleading;
	(v) promptly report to the other party any request or demand for any undue financial or other advantage of any kind received by the reporting party in connection with the performance of this Agreement which will or may be in breach of the Relevant Req...
	(vi) procure, and shall be responsible for, the observance and performance of the Relevant Requirements by all persons performing services or providing goods in connection with this Agreement on behalf of the party or under its supervision or control.

	(b) Either party may terminate this Agreement by giving no less than fourteen (14) days written notice to the other party (“Defaulting Party”) if the Defaulting Party fails to comply with its obligations under Clause 29 (“Default”)  and that Default r...
	(c) In the case of NQXT terminating this agreement in accordance with this Clause 29, the User will still be liable to pay the Annual Access Charge, Annual HCF Charge, Annual HCV Charge, Monthly Access Payment, Monthly Forecast HCF Payment, Monthly Fo...
	(d) Clause 29 survives the expiry or termination of this Agreement.

	30. MATERIAL CHANGE
	30.1 Material Change event
	(a) if an Impost arises or is imposed after the date of this Agreement that increases the costs:
	(i) of the operation or maintenance of, or provision of access to, or Handling of Coal at, the Terminal; or
	(ii) in connection with the lease or sub-lease of the Terminal; or
	(iii) in connection with the performance by NQXT of its obligations under this Agreement,

	(b) to the extent that the Total Cost Increase in respect of a Financial Year is not included in the OFC or OVC for the relevant Financial Year (and to that extent, the Total Cost Increase is the “Recoverable Cost Increase” for that Financial Year).

	30.2 Additional Charge by reason of a Material Change
	(a) may impose a charge on the User in an amount which NQXT determines to be equal to that proportion of the Recoverable Cost Increase for the Financial Year that is equal to the proportion of the total Maximum Tonnage of all Access Holders for the re...
	(b) shall give written notice of any Material Change Charge to the User, together with a summary of NQXT’s calculation of the Material Change Charge and details of the date from which the Material Change Charge is to apply;
	(c) shall provide evidence to substantiate the Total Cost Increase; and
	(d) on and from NQXT giving notice to the User in accordance with Clause 30.2(b) NQXT may render invoices to the User for the Material Change Charge and such invoices shall be payable by the User in accordance with the Agreement.

	30.3 Material Change Charge
	(a) is payable by the User in addition to the Port Charge and any other charges payable under this Agreement;
	(b) shall apply for the relevant Financial Year;
	(c) may be imposed by NQXT as a lump sum or as an amount payable per tonne of User’s Coal Handled, as NQXT considers appropriate; and
	(d) shall be invoiced on such basis (monthly, annually or such other basis) as reasonably reflects the timing of the imposition of the Total Cost Increase, determined by NQXT (acting reasonably).

	30.4 NQXT to act reasonably as to the Material Change Charge
	(a) In determining the Material Change Charge to be imposed under Clause 30.2(a) NQXT must act reasonably.
	(b) Any dispute as to NQXT’s determination of a Material Change Charge under this clause shall be dealt with as a dispute under Clause 11. Pending the determination of any such dispute the User must pay invoices rendered by NQXT to User for the Materi...

	30.5 Multiple Material Change events

	Schedule 1 – Contract Details
	Schedule 2 – Definitions
	(a) unconditional, irrevocable and payable on demand:
	(i) from an Australian Bank (as defined in the Corporations Act 2001 (Cth) having an Acceptable Credit Rating; and
	(ii) in a form and substance, which if materially the same as the pro forma contained in Schedule 4 will be deemed acceptable, or otherwise as satisfactory to NQXT (acting reasonably), and for an amount and period consistent with the requirements unde...
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	Schedule 5 – Pricing and Escalation
	Schedule 6 – Satisfactory compliance with clauses 6.5(a) and 6.5(b)
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