VVALE

7 September 2012

Mr John Hall

Chief Executive Officer
Queensland Competition Authority
GPO Box 2257

Brisbane Qld 4001

By Email: To: rail@qca.org.au
Dear Mr Hall,

QCA Draft Decision QR Network’s Proposed Standard Rail Connection Agreement

1. Executive Summary

Vale Australia Pty Ltd (Vale) welcomes the opportunity to make further submissions to
the Queensland Competition Authority (QCA) in respect of the draft decision of the QCA
on the Rail Connection Agreement (RCA) submitted by QR Network Pty Ltd (QR
Network). Vale supports the proposed amendments of the QCA and has set out below
a response to some of the specific issues raised by the QCA in its draft decision and
some additional matters that Vale believes it is desirable to clarify.

Capitalised terms in this letter have the meaning given in the RCA unless otherwise
defined.

Vale emphasises the importance of this agreement to assist in the development of the
potential new Surat and Galilee coal basins. Due to the significant distance these basins
are located from the coast it is planned that new rail lines from these basins will connect
with the existing Central Queensland Coal Network. This agreement is also likely to be
important to any new spur line that is constructed from a new mine source. These new
rail lines potentially will not be constructed by QR Network so it will be important to
ensure there is a viable standard connection agreement that facilitates the timely
connection of this infrastructure to allow the continued growth of the coal industry in
Queensland.

2. Definition of Connecting infrastructure (Clause 6)

Vale submits that some minor amendments are necessary to clarify some issues. These
minor changes are to:

(a) ensure that QR Network cannot charge the Owner any costs which arise because
of the conduct of QR Network or another QR party which has caused the material
change in circumstances leading to a need for the Owner to change the Design.
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(b)

(c)

It is an appropriate balance for the Owner to be responsible for the costs of a
material change in circumstances where it is a fault of or conduct of the Owner
but that QR Network bares the costs where the material change is as a result of
the conduct of QR Network;

one of the significant difficulties that coal produces face in the network is
significant delays in the execution of projects. Vale therefore recommends that
there be a timeframe within which QR Network must inspect the Connecting
Infrastructure for the purposes of determining whether it is suitable for connecting
the Private Infrastructure to the Network;

Vale supports the proposed insertion of 6.4(b) by the QCA. Vale believes that the
principles contained in that paragraph are essential for the proper and efficient
working of the Construction Agreement. For example, the principle contained in
clause 6.4(b) (iii) that the Owner shall pay to QR Network the reasonable and
prudent costs of the work carried out under the Construction agreement.
However, as currently drafted Vale has a concern that the clause could be
interpreted to mean that the Construction Agreement can contain principles which
are inconsistent with those set-out in paragraph 6.4(b). This arises because of
the opening words "subject to the provisions of the Construction Agreement".
However, this means that the Construction Agreement does not need to contain
the principles. For example, the Construction Agreement could require the Owner
to pay costs in excess of the reasonable and prudent costs. In light of the
importance of the principles contained in this clause, Vale believes the opening
words should be amended to "the Construction Agreement must include at least
the following principles". This will ensure that QR Network can not exercise
market power and obtain terms in the Construction Agreement which are not
commercial. These protections are necessary because in the experience of Vale,
the construction of small spur lines to mines is not currently contestable.

6.2(d)

6.3(b)

CONNECTING INFRASTRUCTURE

If, following approval of the Design by QR Network but prior to the approval of the

suitability of the Connecting Infrastructure in accordance with clause 6.3(b), QR Network
reasonably considers there has been a material change in circumstances such that it would
no longer be required to approve the Design pursuant to clause 6.2(b)(iii) it must, as soon
as practicable of becoming aware of that change, give notice to the Owner of the nature of
the material change in circumstances and details of any modifications that it requires to be
made to the Design so that it is suitable for the purpose of connecting the Private
Infrastructure to the Network and for the operation of the Train Services anticipated by the
Owner. Where it is the conduct of QR Network or a QR Party in respect of the Network
which would cause the material change in circumstances, QR Network must consult with
the Owner before implementing any such change, and the Owner will not be required to
pay any costs associated with that change. -

Prior to the Commitment Date, QR Network will inspect the Connecting Infrastructure
within 10 Business Days of a written request from the Owner, -to determine whether it is
suitable for the purpose of connecting the Private Infrastructure to the Network and for the
operation of the Train Services contemplated to enter or exit the Network via the
Connecting Infrastructure under any access agreement. The Connecting Infrastructure
shall be suitable for these purposes where it:




6.4(b) Subjectto-theprovisions-oftThe Construction Agreement must contain at least the following terms:
(i) QR Network must give the Owner a reasonable period within which to
provide comments to QR Network on any design or construction matters,
or project management issues which the Owner considers will result in
non-prudent or unreasonable costs or delays being incurred;

(ii) any dispute arising out of or in relation to the negotiation of the
Construction Agreement which relates to a matter which the QR Network
Access Undertaking provides for the parties to have a right to resolve via
the dispute provisions in the QR Network Access Undertaking, will be
resolved in accordance with the QR Network Access Undertaking;

(iii) the Owner shall pay (under and in accordance with the Construction
Agreement) to QR Network the reasonable and prudent costs of the work
carried out by or for QR Network in accordance with clause 6.4(a),
provided that the Owner may dispute the amount of those costs in
accordance with the Construction Agreement or with clause 6.4(b)(ii); and

(iv) QR Network must give the Owner written notice of completion of the
construction of the Connecting Infrastructure and an estimate of the further
time required for commissioning and other activities before the Connecting
Infrastructure will be available for utilisation by Train Services.

3. Interface Risk Assessment and Emergency Response Plan (Clause 11)

Vale supports the proposed amendments of the QCA in respect of the Interface Risk
Assessment and Emergency Response Plan.

Vale believes that there may be some regulatory issues in QR Network having complete
control over the response to an Incident on Private Infrastructure. If there is a different

Rail Infrastructure Manager for the Private Infrastructure then clause 11.7 and 11.8 may

not be consistent with the relevant regulatory regime and Safety Management System.

Vale suggests that both clauses 11.7 and 11.8 commence with the phrase "subject to

any legal requirement of the TRSA". This will ensure that the Rail Infrastructure Manager

for the Private Infrastructure cannot be placed in breach of its obligations under the
Transport (Rail Safety) Act.

4. User Funding of Network Enhancements (clause 18.8)

Clause 18.8 provides that if the Connecting Infrastructure or the Network is damaged or

destroyed by a Force Majeure Event and QR Network forms the opinion that the costs of

repairing such damage is not economic that QR Network may notify the Owner of its

intention not to repair or replace the relevant part of the Connecting Infrastructure or the

Network unless the Owner elects to pay, and does in fact pay, the cost of repairing or
replacing the relevant part of the infrastructure.

Whilst it may be understandable that if the Connecting Infrastructure is no longer being

used by the Owner that QR Network may refuse to repair or replace the Connecting

Infrastructure the clause is too broad in its operation as it applies to the Network. There
are no boundary conditions imposed upon what aspect of the Network can be the subject

of a notice under clause 18.8. Whilst it is unlikely to be QR Network's intention the



clause could, in its terms, apply to a part of the Network which is more than 100km away
from the Connecting Infrastructure.

UT3 makes specific provision in respect of the damage and replacement of infrastructure
in the Network and therefore, in Vale's view this clause does not need to deal with the
Network.

18.8

If the Connecting Infrastructure orthe Network-is damaged or destroyed by a
Force Majeure Event and, in QR Network's reasonable opinion, the cost of
repairing such damage or replacing the Connecting Infrastructure erthe
Network-is not economic and the Owner is not willing to pay such rectification
costs, QR Network may by written notice advise the Owner of its intention to not
repair or replace the relevant part of the Connecting Infrastructure erthe
Network-and there upon terminate this Agreement unless the Owner elects to
pay, and does in fact pay, the cost of repairing or replacing the relevant part of
the Connecting Infrastructure-erthe-Network.

Security (Clause 20)

Clause 20 provides for security and that a Coal producer which has an Acceptable Credit
Rating does not need to provide security. Clause 1.1 defines Acceptable Credit Rating
to mean a minimum long term credit rating of not less than BBB+ from Standards &
Poor’s of not less than Baa2 from Moody's Investor Services.

BBB- is generally considered to be investment grade and Vale submits that
BBB- minus is sufficient to protect the interest or QR Network. Vale also notes that a
number of previous agreements have accepted BBB- as an Acceptable Credit Rating.

Liability (Clause 21)

Vale supports the amendments that have been made by the QCA in respect of the
liability provisions. In the draft decision the QCA sought comments in respect of the
appropriate cap on liability.

Vale is concerned about the liability provisions and, in particular, the cap on liability being
only for the benefit of QR Network. In circumstances where there are mutual indemnities
under clause 22 of the RCA, a one-way cap on liability is not appropriate. Therefore,
Vale submits that the liability regimes should be as follows:

(a) The liability cap in clause 21.3 should be for the benefit of both parties;

(b) The cap on liability should be a fixed figure inserted at the time of execution which
is based on the calculation of 150% of the fees expected to be payable under the
agreement;

(c) the Owner and QR Network should both have the ability to access any insurance
claims in addition to the liability cap; and

(d) there should also be exclusions from the liability cap where the loss has been
incurred because of gross negligence, wilful misconduct, property damage,
personal injury and fraud.



21

Liability

(a) Despite any other provisions in this agreement, neither party will in any
circumstances be liable to the other for any Consequential Loss arising from,
under or in connection with this Agreement.

(b) Neither Party will make any Claim against the other in respect of the neglect or
default of that other Party under this Agreement unless notice of the Claim has
been given to the other party within six months of the later of the Claim arising
or becoming reasonably apparent to the relevant Party.

(c) To the extent permitted by law_and subject to clause 21(d), the-liabilityof QR
Network-to-the-Ownerthe liability of each Party to the other at common law,

under the Australian Consumer Law or otherwise, in respect of any matters
arising out of, or in any way related to, this Agreement or the subject matter
thereof, will in no event exceed in aggregate the amount specified in ltem 5 of
Schedule 1.

(d) The limitations on each Party's liability under clause 21(c) will not apply to limit a
Party's liability in respect of:

(i) any act or omission of the Party (including the Party's employees,
officers, contractors, consultants and agents) which constitutes gross
negligence, wilful misconduct or fraud;

(ii) any personal injury, death or property damage (including third party
property damage) caused or contributed to by the Party; or

£3(iii)  an amount which is recoverable under a policy of insurance which the
Party is required to effect and maintain under this Agreement (or which
would have been recoverable had the Party complied with its
obligations to effect and maintain the required insurances under this

Agreement).

{dj(e) Nothing in this Agreement creates or constitutes any contract between QR
Network and any haulage operator contracted by the Owner or otherwise
responsible for the operation of the Train Services utilising the Connecting
Infrastructure.

Insurance

Vale is supportive of the amendments suggested by the QCA in respect of insurance.
Vale believes that the requirement for QR Network and the Owner to take out insurance
is important in enabling both parties to obtain a remedy for losses incurred above the
liability cap.

In respect of the required insurances, Vale suggests that there be an inclusion for
Workers Compensation as per legislative requirements, professional indemnity for an
amount of not less than $20 million per occurrence in the aggregate and indexed in
accordance with CPI - All Groups, public liability insurance should be for $20 million
indexed in accordance with CPI — All Groups, third party property damaged insurance of
$20 million indexed in accordance with CPI — All Groups, and property damage
insurance covering physical damage to the rail line and/or works at replacement value.



8. Accreditation (Clause 14)

Vale supports the amendments proposed by the QCA and the inclusion of this clause in
the RCA to ensure that nothing in the RCA would require a rail infrastructure manager to
do something that was likely to result in it losing its accreditation. Vale feels that this
principle is important to capture as the goal of this infrastructure is to allow the
transportation of coal to market. Any conflict for this will have a detrimental effect on the
mines utilising this connecting infrastructure if the rail infrastructure manager losses its
accreditation.

9. Conclusion

Vale argued in its previous submission, dated 19 August 2011, that it believed the
proposed RCA provided QR Network with too much control over the development of the
connecting infrastructure and would reduce the opportunity for competitive development
of the rail infrastructure and supports the proposed amendments that the QCA has
identified in its draft decision paper. Vale feels this is a very important document in the
future development of the rail network as the coal industry expands in areas outside the
current Central Queensland Coal Network (CQCN). These expansions will provide the
opportunity for stakeholders to develop privately owned rail infrastructure which may
connect to the CQCN and it will be important for this connection to be facilitated in an
efficient manner which encourages the timely development and construction of this
infrastructure.

Vale would welcome the opportunity to discuss the details of this submission further with
the QCA to clarify any of Vale’s statements or positions. Please contact myself on (07)
3136 0911 for any further information.

Yours sincerely,

General Manager Logistics
Vale Australia Pty Ltd





