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access to its belownail services. We have issued a secondary undertaking notice in accordance with s. 134

of the QCA Act, whidmsksQueensland Rail to give the QCA a copy of the amended DAU within 60 days

that is, by16 August2016

Introduction

L'y | LILINRP PSR dzy RSNIil { Ay 3 ¥F2 Nail ©0&s & nededsarw tdzpré/ideéi £ | Y R
certainty about the detailed terms and conditions of access.

On 5 May 2015, Queensland Rail submitted its 2015 DAUs@omge to an initial undertaking notice that

we issued underextion 133 of the QCA AcOn 8 October 2015, we released our Draft Decision on
Queensland Rail's 2015 DAU. We also invited submissions on the Draft Decision from stakeholders by

24 December 20% and subsequently provided a period for further submissions by 14 March 2016.

2015 DAU
2S KI @S NBOGASHSR vdzsSSyatltryR wlkAftQa Hnmp Bdign F FNBA
138(2) of the QCA AcWe have also considered all stakeholder comtaave received.

On balance, we have in this Decision broadly adopted the preliminary views we expressed in our Draft
Decision on the 2015 DAU.

Ourviewisi KI i vdzSSyatlyR wlAfQa wnmp 5!! R2Sa y2a | LILN
Queensand Railwith those of access seekers/holders and end customEng. approach irQueensland

Rail's2015 DAUSs not appropriate, having regard tthe approval criteria in the QCA Act, both across

pricing and norpricing matters.

N

We require changesto Quearf Yy R wl Af Qa4 wnanmp 5!! (42 | RRNBaa GKSa
and detailed in AppendesFand G

Pricing

Pricing for commercial freight services on the West Moreton network is perhaps the most contentious
' A3LISOG 2F vdzSSvlat !l yR wl Af Qa LINRBLRA

The 2015 DAU includes @roposed 201616 West Moreton reference tariff for coalarrying train

services, equivalent to $19.4000 gross tonne kilometre(gtk). Queensland Rail said thisas below its
LINRLJI2AaSR OSAftAy3 LINRA OSa depfecidten optinfised @piacementcost (DORT) a SR
valuation, which valugithe existing assets in their existing (brownfields) configuration.

Asset valuation methodology

The West Moreton network was constructed in the 19th century for regional trafficels dot reflect the
service potential of a modern engineering equivalent asset, as it was not originally designed for coal
transport.

Queensland Rail has spent increasing amounts on maintenance and capital expenditure to cope with coal
traffics, as volumebkave grown significantly since coal services began in 1996. We have largely accepted
these costs as necessary to operate a network as idiosyncratic as the West Moreton network.

The high costs that Queensland Rail incurs to provide services on the WegoiMoetwork highlight the
need to examine the age of assets and appropriateness of revaluing them for inclusiondpethieg
asset value.
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In respect of some assets (e.g. wooden sleepers and fences), Queensland Rail has in the past recovered
the value ofthose assets by way of maintenance costs, and the Decision continues this approach. Other
assets like tunnels, cuttings and embankments require only incidental further work once they have been
built; they are essentially perpetual in naturéhe value othose assetswhere they are beyond their
expected useful livess reflected in the value of the network as a whole.

The QCA has broadfdoptedits preliminary viewson an appropriate asset valuation methodology as
outlined in its Draft Decision and hasade adjustments to the regulatory asset base (RAB) for the above
factors.

Drop in volumes

vdzSSyatltyR wlAfQad 0dzAAYySaa SYy@ANRYYSyYy(d KhkaithOKIy3ISR
both coal and norcoal volumes having dropped significantly.

The question of how thematerial spare capacity on the West Moreton network should be treated

therefore arisesOn this occasion the QCA has not chosen to optimise the asatiter tK S v/ | Qa4 @A S
that coal traffics should only pay for the paths theyw@ontract to use.

Queensland Rapreviously said there was a binding constraint on the number of paths that coal could
contract for. It now says there is no legally binding constraint on the paths that coal can contract for.
However, Queensland Raipgsition does not go to the issue of whether a constraint exists in practice.
The QCA's position is that such a constraint exists. The QCA has therefore capped coal traffics' share of
common networkfixed costs (return opand of,assets, as well as fixedaintenance and operating costs)

to take into account contracting restrictions on coal servit®e.consider that this appropriately balances

the competing interests of access seekers/holders, who should not pay for services they camnatt,

and the nterests of Queensland Rail, which seeks a return on its investments.

On this basis, the QCA requireseerence tariffequivalentto $17.92« Qnnn 341 FNBY ™ Wdz &
Adjustment amount

In its withdrawn 2013 DAU, Queensland Rail proposed an adjustneergflect any overor under
recovery ofaccess chargefom 1 July 2013gfven the tariffs in the 2008 access undertaking were
scheduled to expireon 30 June 2013to the date when the new tariffivas approved Moreover,
Queensland Rail on a range of ogoas indicated that it would make such an adjustment, including in its
2013/14 annual report. However, the 2015 DAU did not propose such an adjustment.

Our view is that approving Queensland Rail's proposal would create regulatory uncertainty, which would,
among other things, adversely impact on investment.

Having regard to the relevant factors in section 138(2) of the QCA Act, we require the 2015 DAU be
amended to include an adjustment amount payable by Queenslandfdrdis overrecovery ofaccess
charges

Our Draft Decision proposed an adjustment amount for the West Moreton netwdokvever, having
considered stakeholder comments on the Draft Decision and undertaken a further round of submissions,
we have determined that an adjustment amount shouldoadpply to the Metropolitan network. This is
consistent with theexpectation generated bpueensland Rail's earlier representations that there would

be an adjustment to reflect any ovesr underrecovery ofaccess chargdsom 1 July 2018 whichmeant

that there would be an adjustment over both the West Moreton and Metropolitan networks.

Stakeholders, including Queensland Rail, also raised concerns with the QCA's proposed approach to
implementing the adjustment amountHaving regard to these matters, the ®Chas adopted an
Adjustment Amount mechanism toaddress overpayment, which will operate by reference to a
comparison between theccess chargéhat a particular access holder actually paid in the period from

1 July 2013 to the date afpproval and theacess chargehat the access holder would have paid during
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that period if the new reference tariff had been in effect at that tigsee cl. 7.1 othe QCA's markips to
Schedule D of the 2015 DAtJAppendix F of this DecisipfMhis mechanismperates in aimilar manner

to that proposed by Queensland Riilrelation to adjustment charges for variations to a reference tariff
or a reference tariff which becomes effective from a date prior to the QCA's approval of that reference
tariff (see cl.7.1 of Schedd D of the 2015 DAU)

Non-pricing matters

vdzSSyatlyR wlAf Qa wHnmp Spticing niageisSridEding negofiaoh procdédey, IS 2 F
reporting obligations and contracting and investment frameworkee QCA has broadbdopted its

preliminary views as statedn the Draft Decisioni K+ & A& GKIG Ay YlFyeé NB&LX
proposals skew rights and obligations in its favour and away from access holders and seekers.

We require changes to address this imbalance, including to:

1 streamline adl rebalance the scope, capacity, negotiation and administrative sections of the 2015 DAU
to clarify the dispute resolution process and remove any inappropriate discretionary powers in
Queensland Rail's favour

1 providegreater transparency in the planninggheduling ancday of operation'sprocesses

1 applythe operating requirements for train services on Queensland's Rail's infrastructure consistently
to all relevant parties

1 increase transparency of Queensland Rail's reporting and compliance processes

1 enale a better balance in risk allocations across parties in the standard access agréSmajt

1 embed the right of a customer to fund a network extension and the obligation of Queensland Rail to
facilitate a network extensiowhen it agrees terms with a usémnder

Legal basis for our Decision

Our decisionto refuse to approve Queensland Rail's 2015 DAU has been formed in accordanteewith
approval criteria ithe QCAAct (s.138(2)) A key aspect of our approach has been to have regard to each
aspect of section138(2).

In some circumstances, there may be tensions between various aspects of this section of the Act,
including between the objects clauses.(838(2)(ajand 698, legitimate business interests of Queensland
Rail (s. 138(2)(b)), the public ing=t (s. 138(2)(d)), the interests of access seekers (s. 138(2)(e)) and the
pricing principles & 138(2)(g)and 168A. This necessarily involvezbnsideringeach element before
forming a view.

Further information on our approach to assessing Queenslaaiks R015 DAU is provided in Chapter 10
of this Decision.
The way forward

We haveissued Queensland Rail with a secondary undertaking notice in accordancesatiind34 of
the QCA Act:

1 stating our reasons for refusing to approve the 2015 DAU (i.eorgaioed in this Decision as well as
the amended DAU and SAand

1 askingQueensland Rail to give us a copy of the amended DAU (and SAA) within 60 days (i.e. by
16 August 201§ unless this period is extended.

If Queensland Rail does not comply with thigice, the QCA may prepare, and approve, a DAU for
Queensland Rail's declared service.
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Background

Queensland Rail owns and operate8,300-kilometre rail network, including the commuter lines in south
east Queensland, the West Moreton netwodnd the Mount Isa and North Coast lines (Begl). It also

operates the state's suburban and ledigtance passenger services.

Figure 1 Queensland Rail network

Rail Networks of Queensland
Systems overview

Legend

Queensland Rail Systems
North Coast Line (Nambour 1o Caimns)

— Mount I53 Lin (Stuart to Mount Isa & Flynn 1o Phosphate HE)
— Wost Moreton (Rosewood to Mies)

Westorn System (Mies 1o Cunnamulia & Quipie and branch knes)
South Western Systom (Toowoomba to Wallangarra &

Thaion and Wyreema to Miimerran)

S— Central Western Systemn (Emerald to Winton and branch ines)
= South East Queensiand network

——— Maryborough Avea System and other

Tatlotands System

Other

Aurizon
Austrafian Ral Track Corporation (ARTC)

CLONCURRY  JULA CREEX

(&7 QueenslandRail

Queensland Rail ABN 68 598 268 528

Source: Queensland Rail

! Queensland Rail was created in 2010 when the Queensland Government split the former Q&ektusland
Rail owns most of the former QR Ltd rail network in Queensland, apart from the tracks in central Queensland

owned by Aurizon Netork Pty Ltd (formerly QR Network Pty Ltd)
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Declaration for third party access

The services provided by Qarmesland Rail's intrastate rail network were declared by regulation in 1997,
making the services subject to the thipdrty access provisions of the QCA Aks. a result of that
declaration, Queensland Rail, access seekers and access holders gainechdgtitfigations relating to

GKS yS3z2aAalrdaz2y 2F GKS GSN¥a FyR O2yRAGAZ2ya 2F | OO

¢KS o0St26nNIAf OGNIO10O ySG@2N] Aa adoweaeSOi (2 GKS
follows a negotiadcarbitrate model, in which the primary responsibility is on the access provider and
access seeker to negotiate on price and 1moite terms.Part 5 provides for the development of an access
undertaking to guide how #access regime should operate.

History of this Decision

Following its creation in 2010, Queensland Rail commenced a process to transition from the 2008
undertaking to one that better reflected its assets and business structBoeme key milestones in the
course of that process are as follaws

1 March 2012 Queensland Rail submitted the 2012 DAU which sought to replace its 2008 undertaking
with a set of requirements more suited to a network operator which is not vertically integrated with
an aboverail freight business.

1 April 2012 the QCA releaad an Issues Paper on the 2012 DAU.

1 February 2018 Queensland Rail withdrew its 2012 DAU and submitted the February 2013 DAU (the
2013 DAU)In doing so, Queensland Rail indicated that it had revised the 2012 DAU to reflect concerns
raised by stakeholders.

1 April and May 2018 the QCA hosted a series of workshops on issues in the February 2013 DAU,
including aboveail operational issues, West Moreton network pricing, standard access agreements
(SAAs), Mount Isa pricing and investment framework matters.

1 June2013 Queensland Rail resubmitted its 2013 DAU and included, for the first time, its proposed
reference tariffs for the West Moreton netwofkom 1 July 2013

1 June 2014 the QCA released its consultation paper on western system coal tariffs in the 2013 DAU
along with a report on the West Moreton network prepared by its rail consultant, B&H Strategic
Services (B&H).

June 2014 the QCA conducted a workshop with stakeholders on West Moreton network coal tariffs.
October 2014 the QCA released its 2014 Draft i3#m.
December 201¢ Queensland Rail withdrew its June 2013 DAU.

= = = =

February 2016 the QCA issued an initial undertaking notice undsatisn 133 of the QCA Act,
requiring Queensland Rail to submit a draft access undertaking (DAU) to the QCA within 90edays aft
receiving the notice.

1 May 2015 Queensland Rail submitted a DAU to the QCA, within the time specified iedtiersl33
notice.

1 October 2015 the QCA released its 2015 Draft Decigltre Draft Decisiof).

Submissions othe Draft Decision

The QCA receed submissionsn the Draft Decisiofrom Aurizon, Glencore, Queensland Rail, New Hope
and Yancoal.
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Queensland Rail considered that large aspects of the QCA's Draft Dewisitthbe beyond powerFor
instance, Queensland Rail said that nael not corredly applied our approval criteria irestion138(2) by:

1 not recognising the overiding guidance of the objects clause (s. 138(2Had the pricing principles
(s. 138(2)(®

1 not giving adequate regard to Queensland Rail's legitimate business intereE38(2)(D)
1 ‘trading off' the pricing principles against other factors
1 retrospectively applying an adjustment amount.

In contrast, other stakeholders were broadly supportive of many aspects of the Draft Decision, but
requested refinements in a range ofeas, including on our draft positions on the SAA, the adjustment
amount and the pricing principles.

In light of the largeamount of new material, on 15 January 20fle QCA invited stakeholders to make
further comments on submissions received through abreissions on submissions' proces9n
19January 2016, QCA staff released a staff 'Request for comments' paper and subsequentijpenade
QCA'sQueensland Rail tariff model available to stakeholders upon request. Following a request from
Queensland Rail o5 January 2016, the closing date for further submissions was extended to 14 March
2016.

The QCA receivedeven further submissios, from Aurizon, Glencore, Queensland Rail, New Hope,
Queensland Resources Council (QRC), Asciano and Y amesa. submissis largely responded to the
'Requestfor commens' staff paper and, for the most part, reiterated existing positions.

Independent economic advice

Professor Flavio Menezes was engaged as an independent expert to report on economic matters related
to the West Moreton and Metropolitan tariffs.

Professor Menezes is a Professor of Economics at the University of Queensland, who was previously the
Foundation Director of the Australian Centre of Regulatory Economics at Australian National University.
He has taugh published and consulted extensively in the areas of competition and regulatory economics.

He providedtwo reports, 'A regulatory economics assessment of the proposed Western System asset
valuation approaches' and "The economic impact of QR's proposéb imaclude an adjustment to refund
or recoup differences in tariffsivhichthe QCA published in October 2015 along il Draft Decision.

We subsequently engaged Professor Menezes to respond to reports by other experts, that commented on
his previougeports, andto provide a reporton the approach to cost allocation. On 8 April 2016, before
Professor Menezelsad completed these reportshe Queensland Governmeappointedhim to the QCA

Board. Professor Menezes disclosed his interesatmeeting ofthe QCAon 19 April 2016 and was not
present when the QCA considered this Decision at4tdune 2016 meeting, or when the QCA discussed
matters related to the Decision #te April and Mayneetings

Professor Menezes' opiniongere obtained in his capdygias an independent expertVe alsoengaged
Professor Stephen King of Monash University as an expert to peer review Professor Menezes' reports and
conclusionsProfessor King is a Professor of Economics at Monash University, a Member of the Economic
Regudition Authority of Western Australia (ERA) and a Member of the National Competition Council
(NCCQ).

Professor Menezes' reports and Professor King's peer revidtvadéssor Menezes' reportre available
on the QCA's website.

Vi
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The QCA's considerations

TheQCA has considered Queensland Rail's 2015 DAU and stakeholder submissions in accordance with the
assessment criteria irestion 138(2) of the QCA Act (see Box 1).

Box 1: The legal framework

The QCA may approve the 2015 DAU only if the QCA considersdpap® to do so having regard to each of the
matters set out in the QCA Act:
The Authority may approve a draft access undertaking only if it considers it appropriate to do
so having regard to each of the following188(2))t

() the object ofPart 5 of theQCA Actwhich isto promote the economically efficient
operation of, use of and investment in, significant infrastructure by which services are
provided, with the effect of promoting effective competition in upstream and
downstream markets (€9B);

(b) the legitimate business interests of the owner or operator of the se(sid88(2)(b))

(c) if the owner and operator of the service are different entitiéise legitimate business
interests of the operator of the service are protected 38(2)(c))

(d) the publicinterest, including the public interest in having competition in markets
(whether or not in Australig)s.138(2)(d))

(e) the interests of persons who may seek access to the service, including whether
adequate provision has been made for compensation if thlets of users of the
service are adversely affectésl 138(2)(e))

) the effect of excluding existing assets for pricing purp¢sds88(2)(f))

(9) the pricing principles mentioned in section 168A; which in relation to the price of
access to a service areattthe price should:

0] generate expected revenue for the service that is at least enough to meet the
efficient costs of providing access to the service and include a return on
investment commensurate with the regulatory and commercial risks involved
(s. 1684a));

(i) Fft26 F2NJ YdzZf GATLI NI LINAOAY3I | yR LN
(s.168A(b))

(iii) not allow a related access provider to set terms and conditions that
discriminate in favour of the downstream operations of the access provider or
a relatedbody corporate of the access provider, except to the extent the cost
of providing access to other operators is highel g8A(c)) and

(iv)  provide incentives to reduce costs or otherwise improve productivity
(s.168A(d)) and
(h) any other issues the authority msiders relevant.

It is not open to the QCA to approve an access undertaking that does not include the matters requizetidn/187.
These are:

(1) an expiry date (s. 137(1))
2) provisions for identifying, preventing and remedying conduct by an access provide
that provides, or proposes to provide, access to itself or a related body corporate that

unfairly differentiates in a material way between access seekers (in negotiations
(s.137(1A)(a)(i)) and access holders (in providing the servit84&.A)(a)(ii)} and

3) provisions preventing an access provider that provides, or proposes to provide, access
to itself or a related body corporate recovering, through the price of access, costs that
are not reasonably attributable to the provision of the servicé3g(LA)(b)).

Sections 137(2) and 138A set out matters that may be included in an access undertaking.

Vii



Queensland Competition Authority Introduction

Our Decision
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In this Decision we have explained our views and have set out those amendthahtee consider

necessary before we can approve Queensland Rail's proposed 201RBlUantly, where matters are

not in dispute, the QCA has generally adopthd positions contained in its Draft Decisidror these
matters, an elaboration of the QCAdssitions is contained in the Draft Decision.

Structure
This Decision follows the structure of the 2015 DAU:

1 Chapter 1: Application and scopehe extent to which the 2015 DAU applies to the entirety of
Queensland Rail's declared service as well asfeinging and nordiscriminatory treatment
obligations.

1 Chapter 2: Negotiation and capacity managemetite negotiaion framework between Queensland
Rail and access seekers

1 Chapter 3: Pricingulest the rulesfor setting access chargeader the access undking

1 Chapter 4: Operating requirementghe rules for how Queensland Rail will demonstrate capacity,
coordinate maintenance and schedule and operate trains.

1 Chapter 5: Reportingthe approach to reporting and audit of costs, performance and complianite
the undertaking.

1 Chapter 6: Administrative provisiongrovisionsrelating to, among other thingslispute resolution
and tariff reporting.

1 Chapter 7: SAAthe structureand terms of thestandard access agreement (SAA).

1 Chapter 8Referenceariffst the approach to the reference tariffs for the West Moreton netwaihd
the Metropolitan network The chapter also addresses the issue of an adjustment amount to reflect
the previous overecovery ofaccess chargdsy Queensland Rail.

1 Chapter 9: Investmentdmework, planning and coordinationQueensland Rail's obligation to permit,
but not fund, an extension to the network to facilitate the execution of an access agreement.

1 Chapter 10: Legislative framewarkow we have applied our legislated obligations iakimg our
Decision.

Secondaryndertakingnotice

0On17June2016, the QCA issued Queensland Rail with secondary undertaking notice eciitem £34 of

the QCA ActThe QCA asks Queensland Rail Limited to give to the QCA a copy of the amended 2015 DAU
within 60 days of receiving this Notice (i.e. 18/August2016) or, if the period is extended under section
134(2A) of the QCA Act, the extended period.

viii
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1
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Part 1 of the Queensland Rail's 2015 DAU contains provisions on the scopess, aon
discriminatory treatment of aboveail operations, and the term of the undertaking.

Our Decision accepts many aspects of Queensland Rail's proposdilas lalso madehanges
to Part 1, including to:

9 clarify the extent to which the undertakingliapply to Queensland Rail's activities

i provide that descriptions of the infrastructure to which the undertaking will apply are up to
date

i provide for a separation of process between disputes to which the QCA Act apply and those
to which the QCA Act doast apply

9 enhance ringfencing obligations.

Introduction

Scope and administrative matters are addressed in an approved access undertaking to provide
certainty to access seekers negotiating access to a declared service, while protecting the
legitimate busiess interests of the service provid@hese matters include the scope of access
covered by the undertaking, as well as provisions for-disoriminatory treatment.

On balance, we have in this section of the Decision broadly adopted the preliminarywgews
expressed inthe Draft Decisionin relation to Part 1 of Queensland Rail's 2015 DAU on
application and scope

Key issues are summarisedTiablel below. Matters that require a more detailed explanation
are discussed in Sectisl.1to 1.8.

Tablel: Summary of key positions and decisiorapplication and scope

Summary of the 2015 Queensland Rail's Other stakeholders' QCA Decision
Draft Decision position position

1. General review mechanism

No proposalbon a general | Disagreed with New New Hope considered See Sectio.1
review mechanisnof the | Hope's proposal of a that a review mechanism
approved undertaking general review was necessary.

was presented before mechanism (see right).
the Draft Decision.

2. Definition of access

The definition of access | Accepted the Draft New Hope and Glencore| See Sectiof.2.
means the norexclusive | Decision. disagreed and said that

right to use a specified the definition is too

part of the network. narrow.

3. Scope of the access undertaking

The access undertaking | Disagreed with our New Hope supported the See Sectiod.3.
applies where definition of 'Network' Draft Decision; however,

Queensland Rail (orits | and with New Hope's it suggested

successor, assign or proposal to support amendments to support

subsidiary) is the railway| connecting prate connecting private

manager. infrastructure. infrastructure, and
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Application and scope

Summary of the 2015
Draft Decision

Queensland Rail's
position

Other stakeholders'
position

QCA Decision

provisions to allow the
QCA to require a
standard connection
agreement.

4. Line diagrams

Queenslad Rail will
notify stakeholders
before making material
amendments to the line
diagrams, and provide a
dispute process if
stakeholders question
the accuracy of the line
diagrams.

Disagreed with the Draft
Decision, and considered
that the dispute process
should not be extended
to access holders.

New Hope supported the
Draft Decision.

See Sectiod.4.

5. Non-discriminatory t

reatment

Queensland Rail to
clearly set out how it will
be prevented from
unfairly differentiating
between access seekers
and access holas.

Disagreed with the Draft
Decision and said that
the QCA is beyond
power.

New Hope supported the
Draft Decision. Asciano
supported the Draft
Decision, however they
said that it could be
strengthened.

See Section.5.

6. Ringfencing

The QCA may require
Queensland Rail to
submit a DAAU
implementing ring
fencing arrangements.

Disagreed and said that
our proposed provisions
are ambiguous, outside
of power and uncertain.

New Hope supported the
Draft Decision. Asciano
disagreed with the Draft
Decision.

See Sdmn 1.6.

7. Maintenance

The Draft Decision
clarified Queensland
Rail's obligation to
maintain the network.

Disagreed and said that
we are beyond power
and in direct conflict with
section 119 of the QCA
Act.

No comments.

See Sectiod.7.

8.

Term of the Underaking

The Draft Decision
proposed to accept the
2015 DAUerm from the
date of approval to 30
June 2020.

Accepted in principle

Not opposed.

See Section 1.8.
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1.1

Review mechanism

TheDraft Decision did not discuss a general review mechanism to review thertaking after
it was approved.

Stakeholders' submissions

New Hope said that such a general review mechanisas needed to appropriately protect
access seekers and access holders.

Queensland Rail disagreed with New Hope's amendments to introduce a ajjemsiew
mechanism and submitted that thigas beyond powers under the QCA Act.

QCA analysis and Decision

The QCA does not accept the need for a general review mechanism.

We note New Hope's position that:

1 Many provisions of the approved access undertgkiill be new and untested

1 The impact of small changes (e.qg. traffic mix, capital expenditure requirements and train
configuration) on dow-volume network will be more material compared tdigh-volume
network like thecentral Queenslandoal network (CQN)

9 Access holders and access seekers bear the asymmetric risks of atbngaccess
undertaking, as Queensland Rail is allowed to submit a voluntary draft amending access
undertaking (DAAU) at any time, while access holders and access seekers capantae
approved undertaking

i1 The current disagreements over adjustment amounts may lead to unanticipated
consequences.

That said, we consider a general review provision to open an approved access undertaking may
create regulatory uncertainty for all pags. The proposed provision is also overly broad and the
trigger criteria are somewhat subjective.

We note that the DBCT 2010 access undertaking contains a general review mechanism.
However, that undertaking wasto be for five years while the new access wertaking for
Queensland Rail has a shorter duration, with it terminating on 30 June 2020. Further, the DBCT
provision was a voluntary inclusion by DBCT whereas Queensland Railsgyptisa provision.

In the Draft Decision weroposed thatQueensland Rhabstrengthen the audit provisions and
proposed other checks and balances intended to mitigate against monopolistic behaMeur.
have also,in this Decision(see Section1.5 below) strengthered the unfair discrimination
clausedn the 2015 DALUN order toprevent the kind of behaviour thdew Hope'proposal is
seeking to cure. Given this, we do not consider a general review mechanism as proposed by
New Hope is necessary.

Additionally, we note that underextion 139 of the QCA Act, we may require Queensldail to
submit aDAAUIf we consider the approved access undertakireggds to be amended to be
consistent with a provision of the QCA AwYe consider this provision provides sufficient

2New Hope, sub. 23:¢b.
3 Queensland Rail, sub. 33: 53.
4 New Hope, sub. 23.¢6.
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1.2

1.3

protection in the event of an unexpected and significahange incircumstanceghat would
render the undertaking inconsistent with a provision of the QCA Act

Definition of access

The Draft Decisionproposed to accepQueensland Rail's 2015 DAU definition'afcessto
mean 'the norexclusive right to use a specifigghrt of the 'network’ for the purposes of
operating train services'. Whildne Draft Decision definition ohetwork differed from that in
the 2015 DAU, bothversionsreflected the term 'network as referring to 'rail transport
infrastructure as definechithe Transport Infrastructure AdfTI Act).°

Queensland Radlccepted the Draft Decisidh.

New Hope and Glencore said the definition of access should be widened by generally reinstating
clause2.1(b) of the 2008 access undertakinghis would involve detailed list of matters for

which access should be provided, rather than our Draft Decision approach of defining access by
reference to the Tl Act.

We haveadopted our Draft Decision position that 'access’, through the definition for 'network’,
should bealigned to rail transport infrastructure as defined in the Tl Abilis is how the facility
of rail transport infrastructure is defined in the QCA Act for the declared service.

We consider 'access to a network' should be aligned to how this term is defirted TI Act

so that there is consistency in definitions thereby reducing uncertaifiy: this reason, rail
transport infrastructure should be aligned to the definition in the Tl Act. By aligning the
definition, access essentially includes the accesmddities necessary for operating a railway,
such as railway track, bridges, communication systems, marshalling yards, overhead electrical
power supply systems.

For clarification purposes, we have provided examples of these facilities in our footndte to
definition of network in duse7.1 in Appendi¥ consistent with the services in the Tl Act.

Summaryl.l

The2015 DAUs definition of 'Network' mustinclude a footnote that provides examples of
rail transport infrastructure.

Seethe definition of ‘'network’ in Appendix F.

Scope of the access undertaking

Queensland Rail proposed in its 2015 DAU that the undertaking apply to Queensland Rail where
it is a railway manager, except in the circumstance where it was providing railway manager
services to thewner of the infrastructure and the terms of the contract with the owner did not
allow Queensland Rail to comply with aspects of the 2015 DAU.

In the Draft Decisiorwe said that the 2015 DAU should apply to all rail transport infrastructure
for which Queesland Rail (or its successor, assign or subsidiary) is the railway manager,

5QCA, October 2015 proposed DAU, cl. 7.1.
6 Queensland Rail, sub. 33: 53.
”New Hope, sub. 23: 4. Glencore, sub. 25: 6.
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consistent with the declared service inction 250(1)(b) of the QCA Act and the definition of
network.

Stakeholders' submission

Queensland Rail submitted that our definition oftwerk is concerning, and that we have no
statutory power to seek to regulate future successors, assigns, or subsidiaries of Queensland
Rail through the 2015 DAU.

New Hope supported the Draft Decision. However they have suggested amendments to support
comecting private infrastructure, and provisions to allow the QCA to require a standard
connection agreement during the term of the undertaking (should the need &8e).
Queensland Rail disagreed with New Hope's suggested amendments and said they are
unnee@ssary and inappropriate, and beyond powers under the QCA Act.

QCA analysis and Decision
We haveadopted our Draft Decision position.

We disagree with Queensland Rail's position that we have do not have power to regulate future
successors, assigns, or sigharies of Queensland Rail. This is becahsedeclared service

under section 250(1)(b) of the QCA Act includes rail transport infrastructure for which
Queensland Rail or a successor, assign or subsidiary of Queensland Rail is the railway manager.
Giventhe Act provides this definition, we repeat our Draft Decision analysis that the access
undertaking should also apply when Queensland Rail, or a successor, assign or subsidiary of
Queensland Rall, is the railway manager.

We also disagree with New Hope'ssition, as the QCA Act and parts of amendments to the
2015DAU already address their concerns as follows:

1 The'Extension Access Principlssction in Scheduleof the amended DAWlentifies the
principles of negotiation if access seekers or accekiehs want to build a rail connection (a
form of an extension) from the mainline to its private infrastructure

1 Queensland Rai# already required to negotiate access to thetworkin good faith under
section 100 of the QCA Act, and any dispute in relatio the connection of private
infrastructure to thenetwork in order to gain access to thetwork is likely to be considered
either an access dispute or an extension related dispute.

We note also that in the amendments we provided pursuant to our 20t Decision @use
1.2.1(b)(i)(QL) in the 2015 DAUwvas not deleted. This was an oversight. For our required
amendments to be effectivehis particular subclause should also be deleted.

8 Queensland Rail, sub. 287¢88.
9 New Hope, sub. 32: 39.

10New Hope, sub. 23:c5.

11 Queensland Rail, sub. 33:¢83.
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1.4

Summaryl.2

The 2015 DAUnust apply to all rail transport infrastiucture for which Queensland Rail (c
Queensland Rail's successor, assign or subsidiary) is the railway manager, consisten
the declared service inextion 250(1)(b) of the QCA Act

Seclausesl.2.1and 7.1in AppendixF.

Line diagrams

Queensland Rbproposed in its 2015 DAU to use 'reasonable endeavours' to publish line
diagrams that are accurate in all material respects.

TheDraft Decision accepted the proposal; however, preposed to requirdQueensland Rail to
notify stakeholders before makingaterial amendments to the line diagram, and to provide a
dispute resolution process to access holders and access seekers.

Stakeholders' submissions
Queensland Rail said:
1 The QCA hd no statutory power to extend the dispute process to access haojders

i Linediagrams @ not define the scope of the declared service of the network to which the
undertaking relatel; and

i1 Theaccuracy of the line diagrams could not reasonably be regarded as affecting competition
in aboverail markets and itvas unclear why accessedeers or, in particular, access holders
would ever need to rely on the line diagradis.

New Hope supported the Draft Decision and said that the line diagrams repegsémpractical
terms, parts of the network which Queensland Rail acknowlddgere regulated under the
undertaking®>4

QCA analysis and Decision

Save for the amendmendiscussedbelow, we have adopted our Draft Decisiorposition in
relation toline diagrams

We disagree with Queensland Rail's position for the following reasons:

91 An access undtaking can include an obligation on the owner or operator to comply with
the decisions of the QCA in relation to disputes about matters stated in the undertaking. This
also supports the object of Part 5 as investment in the network and effective market
competition is likely to be promoted by regulatory certainty arising from a stated dispute
resolution process for an access holder in an access undertaiidg

1 While the line diagrams may not strictly define the scope of the declared service of the
network to which the undertaking relateshey areused by various parties to ascertain the
railways for which Queensland Rail is the railway manager. For this reason, we consider line
diagrams to be relevant to the identification of rail infrastructure whichulgexct to the

2Queensland Rail, sub. 288.
13New Hope, sub. 23: 3.
4 New Hope, sub. 32: 39.
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1.5

declared service. This is recognised by Queensland Riusel.2.3(a) of its 2015 DAU
drafting.

However, in addition to the proposed amendments ihe Draft Decision which we have
adopted in this Decisiorwe have amendedlause6.1.2(b)of the undertaking to clarify which
disputes between an access holder and Queensland Rail can be determined under the
undertaking. We have also clarifiechake6.1.4 to provide for a separation of process between
access disputes under Part 5 Divisionfah® Act and other disputede consider that this
decisionis appropriate after having regard to all of the factorseaateoon 138(2) of the QCA Act;
including, after having regard to the interests of access seekers, access shaiukrthe
legitimate bugness interests of Queensland Raill38(2)(b)(e), (h)).

Summaryl.3

The 2015DAU must provide that Queensland Rail will notify stakeholders before makir
material amendments to the line diagramsand provide a dispute process if stakeholde
guestionthe accuracy of the line diagrams

Sedausesl.2.3, 6.1.2 and 6.1.4 in Appendix

Nondiscriminatory treatment

Queensland Rail proposed in its 2015 DAU to acknowledge its obligations eatienss100,
104, 125 and 168A(c) of the QCA Act. The 2018 Did not contain further provisions or
obligations in this respect.

The Draft Decisiorproposed an amendment that would requif@ueensland Rail to clearly set
out how it will be prevented from unfairly differentiating between access seekers and access
holders, consistent withextions 100, 104, 125, 137(1a) and 168A(c) of the QCA Act.

Stakeholders' submissions

Queensland Rail disagreed with the Draft Decision and said thasiunnecessary to duplicate
the provisions of the QCA Act. It alstatedthat we had left out parts of the QCA Act provisions
when duplicatingwhich had the effect ofdistorting and extendnhg the intent ofthe QCA Act
provisions Queensland Rail saitlat as suchthe proposed amendment waseyond powert®

Both New Hope and Ascianopported the Draft Decision, although New Hope suggested that
the provisions auld be strengthened5 17 18

QCA analysis and Decision

The QCA has reviewed its draft position in light of further submissions. We accept it is not
necessary to duplicate the prisions in the QCA Act whielpply in any eventConsistent with

this approach we have deleted the prioritjvgn to the obligations in th®AU and instead
extended the acknowledgement to the permissions (in some case condit@ratissions)
allowed to Qeensland Rail by the QCA Act

15 Queensland Rail, sub. 288.
16 New Hope, sub. 23: 3.
1”New Hope, sub. 32:%:40.
18 Asciano, sub. 28: ta1.
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Summaryl .4
Thenon-discrimination provisions irthe 2015 DAUnust:

(@ includeanacknowledgement by Queensland Rail of the permissions (in son
cases conditional permissions) allowed to Queensland Rail by the QCA Act

(b) delete the priority given to the provisions of the undertaking.

Seeclausel.3 in Appendix F.

1.6 Ringfencing

Queensland Rail's 2015 DAU propodghat if Queensland Rail gad interests in markets
dzLJAGNBIY 2N R2gyaidNBI Y TNRBe&e indopetitmrSWwith thirdNI A £ & ¢
parties in those markets, then Queensland Raiuld inform the QCA and submit to the QCA a

5110 aSGaOAy3a 2dzi Ada NAYyInFTFSyOAy3d 26fA3AFGA2yad

The Draft Decision considered Queensland Rail's 2015 DAU drafting provided insufficient
certaintyto access holders and access seekers. As sucpropesedamendments to set out a
clear trigger for when, and the process by which, Queensland Wailld amend the
undertaking to include rindencing arrangements.

Stakeholders' submissions

Queensland Rbsaidthe QCA's amended 2015 DAU drafting (cl. @& ambiguous, uncertain,
and outside of powet?

New Hope supported the Draft Decisi#hAsciano disagreed with the Draft Decision and said
that some level of separatiowas required to minimise the pential for cost shifting andross-
subsidisation between Queensland Rail's businesses. As a iesolsideed the ringfencing
obligations from the previouaccess undertakinghould be retained!

QCA analysis and Decision

After reviewing all of the skeholder comments in relation to the proposed rfemcing
provisions we have decided adopt Queenslandrails original proposal €l. 2.2.3), with some
minor amendments to addreghe main concernshat were outlined irthe Draft Decision.

As discusseih the Draft DecisionQueensland Rail's existing operational structareansring-
fencing issues are unlikely to affect competitias Queensland Rail's passenger operations do
not compete with other aboweail operators. Further, we do not consider thais is likely to
change during the term of this undertaking.

However, ve still have the followingconcerns in relation to Queensland Rail's proposed-ring
fencing provisions:

1 Queensland Rdilas not offeredo provide the ringfencing provisionsefore any
hypothetical entry into an aboveail market and

1 Timdrames in relation to Queensland Rail's proposed lodgement of a At clear.

¥ Queensland Rail, sub. 26:@.
20New Hope, sub. 23: 3.
21 Asciano, sub. 28:®.




Queensland Competition Authority Application and scope

1.7

Because of this, & do not consider it appropriate to approv@ueensland Rail's proposed
clause 2.2.3 on rindencing appropriate in accordance with s. 138(2), including by reference to
subsections (a), (d), (e) and (h). Rather, we require Queensland Rail to amend that clause to
provide that Queensland Rail will inform the QCA if the stated interests are 'likely's® ari
during the term of the undertakingFurther, we have amended the provision to state that
Queensland Rail must inform the QCA as soon as reasonably practicable if the stated interests
are likely to ase.

We consider that our required amendments toawute 1.3, coupled with the unfair
differentiation and enforcement provisions under the QCA Act, will act to afigetoncerrs.

With these changeswe consider Queensland Rail's riegcing arrangements, combined with
sections 104, 150A, 150AA and 153 oEtlQCA Act, andaiise1.3(d) in our proposed DAU,
address Asciano's concerns.

We consider that the required amendments are appropriate after having regarcdton
138(2) of the QCA Act in that they provide a balance between protecting the legitimatebsis
interest of Queensland Rail and mitigating against monopoly behaviour likely to adversely affect
competition in upstream and downstream markets.

Summaryl.5

The ring-fencing arrangements in th2015 DAUmust provide that Queensland Rail wil
inform the QCA if the relevant interest® upstream and downstream marketare 'likely' to

arise during the term of the undertakindin addition to informing the QCA if the suc
interests 'do' arise) and, that Queensland Rail will inform the QCA as soon as reabty
practicable

Seclause2.2.3 in Appendié

Maintenance

In its 2015 DAU submission, Queensland Rail proposed to acknowledge its obligation to
maintain the network within the SAA.

The Draft Decisiorproposed toaccept that this obligation remain ithe SAA, buought to
clarify Queensland Rail's obligation to maintain the netwotkat is, Queensland Rail has to
comply with the network managementprinciples (NMP), operating requirements manual
(ORM and interface risk managementplan (IRMB. We alsgproposedintrodudng a definition

of maintenance work in the SAA, to mean 'any works involving maintenance, repairs to,
renewal, replacement and associated alterations or removal of, the whobmnyg part of the
Network and includes any inspectionsinvestigations of the Network

Stakeholders' submissions

Queensland Rail disagreed withe Draft Decision to include the term ‘replacemei’ the
definition of maintenance worknd saidt wasbeyond power and in direct conflict witection
119 of the QCACct?2

22 Queensland Rail, sub. 26:.71
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QCA analysis and Decision

We note that the term ‘replacement’ forms part of the definition of 'extension’ in the QCA Act
and it was not our intention forthe treatment of maintenance tohave animpact on
Queensland Rail's extension obligatioile. avoid any possible confusipmve havetherefore
adopted adefinition of maintenancedhat excludes the term 'replacement’ . These obligations
are discussed further in Chapter 9.

Separately, given maintenance of the network is integral to acaedssafety we consider it
appropriate that Queensland Rail's maintenance obligatsoalarified and implementeth the
access undertaking itseNVe have therefore included an overarching maintenance obligation
on Queensland Rail in the body of the access undertdkikgd to the definition ofBelow Rail
Services(the definition of 'Below Rail Servicebas also been amended to clarify Queensland
Rail's maintenance obligations)

We consider that, after having regard to all of the factors listeckotisn 138(2) ofthe QCA Act,

it is appropriate that Queensland Rail accept a more explicit responsibility for the maintenance
of the network. Queensland Rail sells access to the network and recovers access charges for the
maintenance of the network. Therefore, it is armmipal role of Queensland Rail maintainthe
network to a level that i¢at leas) capable oprovidingthe contracted access rights.

This isappropriake, having regard toQueensland Rail's legitimate business interests, the
interests of access seekers;cess holders and the public interest (s. 138(2)),(e), (h)).
Proper maintenance of the network is also important for the safe operation of the netwtork.
alsopromotesthe object of Part 5 by clarifying the delineation of rights and obligataine
various stakeholders.

Summaryl.6

The 2015 DAUmust specifically provide that Queensland Rail will provide below r
services andQueensland Rail's maintenance obligations the definition of 'below rail
services' must be clarified

Seeclausesl.2.2and 7.1in AppendixF.

1.8 Term of theundertaking

Sakeholdersdid not opposeour Draft Decision to accephe term of the access undertaking
proposed in the 2015 DAThe QCA refers tand adoptssection 1.5 of the Draft Decision.

Summaryl.7

Queenslad Railto maintain that the term of the undertakingcommences from the date o
its approval and terminates on 30une 2020.

10
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2 b9Dhe¢L!¢Lhb twh/ 9{/{

The thirdparty access regime in the QCA Act is underpinned by a 'negibirate’ approach
to regulation. A negotiation framework that promote successful negotiatignand hence
facilitatesaccessisa key component of an access undertaking

An effective negotiation framework enables appropriate information exchange between parties,
enables parties to negdiate in a timely manner and on reasonable terms, provides a transparent
and predictable process for allocating limited available capacity, and protects an access provider
from negotiating with parties that have no genuine interest in gaining access.

The framework seeks tobalance the interests of access seekers and access holders, and the
legitimate business interests of an access provéteasto promote the efficient operation of,
use of and investment inthe relevant declared infrastructurand thepublic interest.

On this basis, we have proposed amendments to the negotiation process which we require
before approving the 2015 DAU. Key areas where this Decision differs from the Draft Decision
include:

1 The requirement for an end user to provide trafrerations information when making an
access application has bessmovel

i The definition of &enewal now allows for an access seeker to reduce their capacity
requirements.

Introduction

Part 2 of Queensland Rail's 2015 DAU proposes the framework fdegpaot negotiate with
Queensland Rail to reach agreed terms and conditions in the form of an access agréeinent.
also includes the process and the rules for allocating limited available capacity and outlines the
responsibilities of Queensland Rail andess seekers during different stages of the negotiation
process geeFigire 2).

Figure2 Overview of the proposed negotiation framework

Access application stage Indicative Access Proposa Negotiation and access
pp 9 (IAP) stage agreement stage

P L Indicative
Preliminary Access — Intent to q Access
Process information application Application access negotiate Commer'clal agreement
; . acknowledge proposal - negotiation
provided submitted : ‘ notified executed
) J | provided | | |
Party Queensland Queensland Queensland ) .
responsible Rail Access seekel Rail Rail Access seeker | Both parties Both parties
J \

N

This stage may trigger an expansion process
(seeChapter 9 of thisDecision

The key issues are summarised belowl @ble 2 Matters that require detailed explanation are
discussed in Sectionsl2o 2.5.

ZThe access agreement has been typically executed by Queensland Rail and a rail odera¢wer, the
2015 DAU proposes to allow an access agreeraksat be executed in a tripartite form by Queensland Rail, a
rail operator and, if required, a rail operator's end custor(@eChapter 7of this Decision).

11
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Negotiation process

Table2: Summary of the key positions and Decisianhe negotiation process

Summary of the 2015

Queensland Rail's

Other stakeholders'

QCA Decision

Draft Decision position position
1. Information exchange
Queensland Rail's Accepted. Asciano and New Hope | See Sectio.1.1.

information
requirements should be
more flexible and
consistent with the QCA
Act.

supported the proposed
amendments. New Hope
and Yancoal suggested
some amendments.

Obligations to provide
cost and pricing
information to access
seekers during a
negotiation must be
consistent with the QCA
Act, includinghe
obligationto provide
appropriate capacity
information.

Accepted its obligation
to provide information
but said thatelements of
that informationshould
only be upon request, as
many access application
do not require all
information listed in the
QCA Act.

New Hope and Glencore
supported the proposed
amendments but wanted
greater disclosure.

See Sectio.1.2.

2. Timeframe

A party seeking an
extension to aimeframe
mayreasonably justifyt
and the other partymay
not unreasonably

withhold its consent

Accepted in principle.

New Hope supported the
proposed amendments
but suggested
amendments.

See SectiorR.2.

3. Refusal to provide access

Accessan be refsedon
the grounds of
concurrent requestsnly
in the case ofluplicate
access requests.

Accepted in principle.

New Hope supported the
proposed amendments
but requestedadditional
amendments.

See Sectio.3.

Accesscan be refusedor | Disagreed on the basis | No comments. See Section2.3.
passenger safefyorly if | that Queensland Rail's

Queensland Radicts safety requirements

reasonably in assessing | should not be subject to

the impact anccomples | dispute.

with non-discriminaton

provisions.

An access seekcan Accepted in principle. New Hope supported the See Sectior2.3.
seek to extend the time proposed amendments.

it hasto demonstrateit

satisfiesprudential

requirements

Proposed to not approve| The DAU should reflect | New Hope considered | See Section2.3.

Queensland Radl
proposal to recover costs
when negotigions do

not end up in an access

agreement.

the principle ofcost
recovery.

Queensland Rail's right
to recover costs
unwarranted.

12



Queensland Competition Authority

2.1

211

Negotiation process

Summary of the 2015 Queensland Rail's Other stakeholders' QCA Decision
Draft Decision position position
4. Competing access requests
If a customer does not | No comment. New Hope supported the See Sectior2.4.1.
nominate a tram proposed amendments.
operator, Queensland
Rail should negotiate
with all operators who
are negotiating with that
customer.
The qieuing mechanism | No comment. New Hope supported the See Sectior2.4.2.

should be consistent
with 2008 and 2010
access undertdng
principles; transitional
provisionsshould
addressmutually
exclusive applications
received before approval
date of this undertaking.

proposed amendments
but suggested some
additional amendments

5. Access renewal rights

Priority should begiven
to a renewing access
holder fortrain services
carryingcoalor other
bulkminerals that satisfy
the conditions in the
undertaking and should
include transitional
provisions.

Accepted in principle.

Yancoal ad New Hope
said renewal rights
should also be granted
when an access seeker
chose to reducédts
capacity requirement.
Glencore said the
definition of renewal
should be broadened.

Section2.5.

The 2015 DAUsuId set
out the renewal
applicationprocesswhen
there is no competing
access application and
the access charge
calculationmechanism
for anon-reference
accessenewal.

Accepted in principle.

New Hope said the
requirement for
Queensland Rail to
reviewcapacity
availabilityfor an access
requestshouldbe
removed for renewing
access seekers.

See Sectiof 5.

Information exchange

The 2015 DAU sets out two forms of information exchange during the negotiation process:

i information required by Queensland Rail from an access seeker

1 information provided by @eensland Rail to an access seeker.

Information required by Queensland Rail

Schedule B of the 2015 DAU specifies the information requirements for an access application,
by either a rail operator or an end customer.

TheDraft Decisiorproposedamendments ¢ the information requirements in the 2015 DAU to
enable a customer to apply for access rights independently of a rail opekétmalso required

13
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amendments to provide that the information requirements are within the bounds of the
approved undertaking.

Stkeholders' submissions

Queensland Rail accepted the proposed amendments to Schedule B 'in principle’ and gave no
specific comments or amendment$.Glencoré®, Asciané® and New Hop# supported the

Draft Decision. Yanca§| Glencoré® and New Hope also propodea number of amendments
aimed primarily at distinguishing the information that should be required from an end user
access seeker from that to be required from an operator access seeker.

QCA analysis and Decision

We have adopted those parts ofthe Draft Decisionregarding Queensland Rail's proposed
information requirements from an access seeker during a negotiation process, but have made
some drafting amendments in Schedule B of the amended DAU in response to ‘ancoal
Glencorés and New Hop's submissios.

Specifically, we agree that detailed rail operation information such as section run times,
minimum dwell times and shoterm storage requirements (cls. 5.3(¢h) and (j) of Schedule

B)) may not be available to an end user access seeker until ae-edibwperator is contracted.

For thisreason,we have moved these requirements t@ubke5.3 in Schedule B which applies to
the information required from operator access seekers.

24 Queensland Rail, sub. 26, Annexird.
25 Glencore sub. 25: 5.
26 Asciano, sub. 28: 7.
2" New Hope, sb. 23:7.
28Yancoal, sub. 27: 4.
22 Glencore, sub. 25:..6
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Summary2.1

The 2015 DAU'sinformation requirements relating to an accessseeker during the
negotiation processnust beas follows:

(@) The information requirements and the negotiatioprocessshouldenable an
end customer to apply for access rights and to execute an access agreeme
independently of a rail operator.

Seeclause2.7 andthe definition of 'end user access seekén' clause 7.1, both
of which are in Appendix F. See alSehedule Bo AppendixF.

(b) The information requirements for access applicatisshouldbe in accordance
with the undertaking.

Seeclauses?.1.1 and 71 in Appendix F.

(c) The information that Queensland Rail requires regarding an access seeker’
ability to use the access rights the access seeker is seekimould be
narrowed down.

Seeclauses3 and 5.3in Schedule Bo Appendix F.

(d) Rail operation infornation in relation to sectional run times, minimum dwell
times and shortterm storage requirementshouldbe provided by access
seekers who are rail transport operatorsather than end user access seekers

Seecdlausesb.1 and 5.3n Schedule Bo AppendixF.

2.1.2 Information provided by Queensland Rail

The QCA Act lists the information Queensland Rail must give an access seeker, including
information about the access price (and the pricing methodology), costs (including capital,
operating and maintenance) anasset values (and the asset valuation methodology). Such
information could alternatively be given in the form of a reference tariff.

Queensland Rail proposed providing technical, operating and commercial information to an
access seeker at different stagyeof the negotiation process, subject to confidentiality
obligations.

In the Draft Decision we accepted Queensland Rail's proposal to specify in the undertaking the
technical and operating information it will provide to an access se¢kanever, we consired
Queensland Rail's proposal created significant uncertainty about the provision of cost, pricing
and capacity information and was inconsistent with its obligations uneetian 101 of the QCA

Act. We therefore proposed amendments requiring QueensldRail to provide such
information to facilitate balanced negotiations.

Stakeholders' submissions

Queensland Ré&flaccepted the proposed amendments in principle but asked that elements of
the information specified in extion 101(2) of the QCA Acbnly be praided on request.
Asciand® and New Hop# supported the proposed amendments but New Hope said that the
drafting of chuse2.7.2(a)(i)(A), which specifies that Queensland Rail must supply information

30 Queensand Rail, sub. 26, Annexure 7: 2
31 Asciano, sub. 28: 7.
32New Hope, sh. 23: 8.
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that is reasonably required by theezcessseeker in accordnce with section 101(1) of the QCA
Act, unless that information is available elsewhere, should be amended. Gléhasked that
Queensland Rail's disclosure requirements be expanded.

QCA analysis and Decision

We have adopted our Draft Decision position regard to Queensland Rail's obligation to
provide information to an access seeker, but have made some drafting amendments to the DAU
in response to New Hope's submission.

Specifically, we have amendedauase 2.7.2(a)(i)(A) to clarify that Queensland Rah only
expect an access seeker to obtain relevant information from other sources if that information is
accessible free of charge and without restriction.

We note Glencore's view that the QGAould be more specific about the information that
Queenslandrail should provide to an access seeker. Gthah Queensland Rail's obligations
under ction 101(2) include a number of the items requested by Glencore (e.g. information
about the way in which the price is calculated, asset value and system capamwitgjven that
clause2.7.2(a)(i)(A) (which allows an access seeker to request additional information) is subject
to a reasonableesstest, we do not consider such detail is necessary.

We have also rejected Queensland Rail's proposalititatly be requirel to supply elements of
the information listed in sction 101(2) on request on the bagisat:

i it was unclear which aspects of the information requirement Queensland Rail was referring
to; and

1 Queensland Ralilasnot provided evidence that the informatiowould not be required by
an access seeker (or a particular type of access seiekamler to prepare and negotiate
their access request

Restrictions on disclosure and disputes

The QCA required in QR Network's 2010 undertaking that it include a prothsibprevented
QR Network from restricting asccessseeker or its customer from disclosing contract terms to
the QCA (cb.5.5(a)).

We consider that a similar restriction @ueensland Rail would promote the efficient operation
and use of Queensland Raihetwork and be in the interests of access seekers, access holders
and their customers (438(2)(a), (e), (h))So, while such a restriction may not advance the
legitimate business of Queensland Rail, we consider it is appropriate to require suchisioprov
having regard to all the approval criteria in section 138(2).

We have therefore required amendments in clause 2.2.2(c) of Appendix F to prevent
Queensland Rail from restricting the ability of access seekers, access holders or their customers
to raisedisputes with the QCA, or to disclose to the QCA the terms of an access agreement or a
change to the number of contracted train servidbe description of which accords with the
reference train service

33Glencore, sub. 25:.5
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2.2

Summary2.2
The2015 DAU must provide that

(&) Queensand Rail providecost and pricing information in an indicative access
proposal, consistent with its obligations undeestion 101(2) of the QCA Act
and an initial estimate of access charges
Seeclauses?.4.2 and 2.7.2 in Appendix

(b) Confidentiality obligationsdo not apply where parties are required to disclose
information under the QCA Act.

Seeclauses2.2.2 and 2.7.2a)in AppendixF.

(c) Appropriate capacity information be provided to an access seeker. This
includes providing a DTP which contains suffitiénformation about possibly
relevant train services and also an MTP.

Seeclause 2.4.2 an&chedule Ao AppendixF.

(d) Queensland Raitanonly expect anaccessseekerto obtain information, which
Queensland Raitanotherwise provide, if that information § obtainable by
the accessseekerat no cost and without restriction.

Seeclause2.7.2(a)(i)(A) in Appendix F.

(e) Queensland Rail may naestrict the ability of access seekers, access holder
or their customers to raise disputes with the QCA, or to disclts¢he QCA
the terms ofanaccess agreement @ change to the number of contracted
train serviceshe description of which accords with the reference train servic

See clause 2.2.2(c) in Appendix F.

Timeframes

Queensland Rail proposed in the 2015 Dixheframes for different stages of the negotiation
process,and providedfor departuresfrom those timeframes in certain circumstancdsalso
proposed mnaltiesfor access seekers that fad to meet key timeframes in the negotiation
process.

In the Draft Decision we accepted Queensland Rail's proposed timeframes for the different
stages of the negotiation processlowever, we considered Queensland Rail's proposal of
allowing an extension to some of those timeframes did not provide an appropriate balance
between the interests of Queensland Rail and access seekers. We therefore proposed
amendments in Part 2 of the 2015 DAU to adequately balance the interests of all parties

Stakeholders' submissions

Queensland Raflaccepted the amendments proposed in theafd Decision in principle and did

not propose any further changes. New Hépsuggested that a clause be added to oblige
Queensland Rail to justify to other access seekers in a queue how long an access negotiation
was taking, if a queuing access seekersiered the negotiation period excessive.

34 Queensland Railug. 26, Annexure 7.
35New Hope, sub. 23..8
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2.3

QCA analysis and Decision

We have adopted our Draft Decisionin regard tothe timeframesrelevant to eachdifferent
stage of the negotiation procegseesection 2.2 of the Draft Decision)

We do not accept New Hefs suggestion that Queensland Rsibuldbe obliged to justify to

other access seekers in a queue how long a negotiation is taking. The undertaking contains a
number of provisions thatequire negotiationsto be undertaken within a given timeframe,
including chuse 2.5.1 that allows Queensland Rail to terminate negotiations with an access
seeker ifit hasnot responded to an indicative access proposal within three monthmeajtnot
advancethe legitimate business interests of Queensland Rail to extengatiations unless it
considers a successful outcome highly likely. Moreover, we do not consider it in Queensland
Rail's legitimate business interests for such a burden to be imp@s&88(2)(b))

Summary2.3

The 2015DAUmust provide thatif the party seeking an extension to a timeframe (in th
contexts of providing an indicative access proposal; an intent to negotiate; a negotia
period; and the execution of an access agreement) the other party cannot unreason
withhold its consent to the extensiomequest.

Seeclauses 2.3.2(deletion), 2.4.1, 2.5.2, 2.5.3, 2.Z(b)(ii)(c) andclause2.9.5in AppendixF.

Refusal to provide access

In the 2015 DAU, Queensland Rail propoed it be ableto:

i cease negotiations in certain circumstances

i recover itscosts where an access applicatiad dot result in an access agreement.

TheDraft Decision accepted that Queensland Rail should be entitled to refuse access in certain
circumstances to protect its legitimate business intereblswever, we had concerns thithe
discretion the 2015 DAUage Queensland Rail in refusing access in some of the proposed
circumstanceswWe proposed amendments accordingly, to adequately balance Queensland Rail's
legitimate business interests and the interests of access seekers.

With respect to cost recovery, we found Queensland Rail's proposal deéfieignt was not
transparent and it was uncleaif the costs recovered would bémited to the efficient
incrementalcostsof providing the serviceNe invited Queensland Rail to subinain alternative
proposal that sughtto recover efficient incremental costs and avoids double dipping.

Stakeholders' submissions

Queensland Rail accepted in principle thitatability to refuseo provide access on the grounds
of concurrent access requesshould be limited to duplicate access reque$tsand the
requirement that an access seeker be able to extend the padatemonstrateit hassatisfed
the prudential requirements’ However, Queensland Raitejected the amendment which

36 Queensand Rail, sub. 26, Annexure 7: 3
87 Queensland Rail, sub. 28nnexure 72.
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required it to 'a¢ reasonably’ when rejecting an access request on passenger safety griSunds
Queensland Rail did not provide alternativecost recovenproposal®®

New Hopé° said that an access seeker should be able to justify why the separate requests were
not duplicates before Queensland Rail ceased negotiations on one of them and that Queensland
Rail should be required to explain why it considered a request to be a duplicate.

QCA analysis and Decision

We have adopted our Draft Decisiorposition in regard tothe 2015 DAJ's refusalto provide
accesgrovisionsg(seesection 2.3 of the Draft Decision)

The QCA does not accept Queensland Rail's submission thatlimchine words ‘acting
reasonably may result in Queensland Rail's rail safety requirements being ‘watered ,down
disputed or replaced'Including these words is intended tprovide access seekers with clarity
on how safety regulations are imposggiven their application can materially affeitie access
seeker'soperations.

We note that Queensland Rail has not go®d the redrafting of its cost recovery provisions as
requested in our Draft Decision, but has simply stated that the QCA has accepted the principle
that when access negotiations do not result in an access agreement being finalised, Queensland
Rail has tb right to recover its costs from an access seekhisstatement by Queensland Rail
isnot correct as it presumes that we woudditomatically accept cost recovery in these cases.

The Draft Decision deleted the cost recovery provisions that had beenettdiyy Queensland

Rail on the basis that they did not make clear that only the efficient incremental cost of the
negotiations could be recoverednd that those provisionscould potentially allowdouble
dipping

Queensland Rallas not made a compelling @a®n the matters raised ithe Draft Decision.
Moreover, there are likely to be significant difficulties in establishing arezstvery framework

that transparently demonstrates that Queensland Rail is only recovering efficient costs and
which provides arobust and transparent mechanism to address concerns about potential
double-dipping.

An inappropriately constructed framework carries risks, including that it would impact on the
ability of access seekers to seek access to the declared semhah woull be inappropriate
having regard tosection 138(2)(a), (d), (e) and (hThe QCA is therefore not prepared to
approvea cost recovery meché&am.

We have not appliedNew Hope's proposed amendment that would require Queensland Rail to
explain why it consids a request to be duplicate when it ceases to negotiate with an access
seeker on this basis. We note thatte2.8.1(a)(iv)(A) already provides that Queensland Rail
must provide reasons to an access seeker if it intends to cease negotiations on thjsabds
clause2.8.1(a)(iv)(B) provides an opportunity for the access seeker to respond.

We consider that this gives the access seeker sufficient information before negotiations actually
ceasewith regard to duplicate requestdVe have, however, amendedhase2.8.1(a)(iv)(B) to
make it clear that if the access seeker is able to demonstrate that the requests are not
duplicate,Queensland Rail should proceed wiitie concurrent requests

38 Queensiand Rail, sub. 26, Annexure 7: 3
3% Queensind Rail, sub. 26, Annexure 7: 4
“ONew Hope, sub. 23: 8.
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2.4

241

Summary2.4
The2015DAUmust provideas follows:

(@)

(b)

(©)

(d)

Refusal to provide ecess on the grounds of concurrent requests should be
limited to duplicate access requests, provided the access seeker is given
reasonable explanation and reasonable opportunity to respond before
Queensland Ratlefusesto deal with the access seeken respect of those
duplicate requests.

Seeclause2.8.1 in Appendi¥.

Refusal to provide access on the grounds of passenger safety should be
subject to Queensland Rail acting reasonably in assessing the impact on
passenger safety and complying with then-discriminatory provisions.

See claus@.8.2 in Appendix¥.

An access seeker should be able to seek to extend the tinasto
demonstrate satisfactiorof the prudential requirements by reasonably
justifying the extension, and Queensland Rahouldact reasonably in
considering whether to agree to such an extensidQueensland Rail must als¢
act reasonably in assessing whether an access seeker satisfies the pruden
requirements.

See claus@.8.3 in Appendi¥.

Thecost recovery proposal should baeleted.

Competing access requests

Generally, competing access seekers are categorised into two grdbgsis, access seekers:

1 seeking access rights in respect of competitive tenderisigch as train operators seeking
access rights to serve the same touser for the same haulage tas@r

i seeking access rights in respect of mutually exclusive pagtish as train operators seeking

access rights to provide different haulage tasks when there is insufficient capacity to meet

their access requirements.

These Wwo categories of access seekers are considered in turn below.

Competitive tendering

The 2015 DAU sets out how Queensland Rail will deal with competing access seekers that seek

access rights for the same traffic task.

The Draft Decision accepted QueenslaRdil's proposal to explicitly outline the process it will
follow for dealing with access seekers that compete for the same haulage task, but required
that the process be amended to allow for potential train operators to negotiate the price and

other termsof access with Queensland Rail, to present this to the end custamerto allow
the end customer to select the operator(s) they wish to engage.

Queensland Rail made no comment and New Hope supported the Draft Degision.

“'New Hope, 8b. 23: 9.
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Our analysis and position remainet same as set out in the Draft Decisidherefore,we have
adopted the Draft Decision in relation to dealing with competing access req(sestsection
2.4.1 of the Draft Decision)

Summary2.5

On dealing with competing accesequests, the 2015 DAU musprovide that if a customer
does not nominate a train operator as its preferred operator, Queensland Ribuld
negotiate with all train operators who are negotiating a potential haulage agreement w
that customer, andshould offer each an access pricand the terms and conditions o
accessQueensland Raishould then negotiate and execute an access agreement with t
train operator who reasonably demonstrates that it will be appointedy the relevant
customer.

Seeclause2.6 inAppendix F.

2.4.2 Compettion for mutually exclusive paths

The 2015 DAU sets out how Queensland Rail will deal with multiple access seekers seeking
access rights for different traffic tasks when there is insufficient available capacity to fulfil their
access requeststhat is, whenaccess applications are mutually exclusive.

The 2015 DAU proposes a queuing mechanism to determine which access seeker will be
allocated access right3.he order of a queue will initially be based on the access application
date; however, Queensland Raiagnchange that order in various circumstances.

In our Draft Decision we accepted Queensland Rail's proposal to use a queuing mechanism for
granting access rights to mutually exclusive access applications, but am#ésgedposal to

more adequately balancthe legitimate business interests of Queensland Rail and the interests

of access seekers.

Queensland Rail did not comment on the proposed amendments, while New*+symported
the proposed amendments, but asked that their application to the West Morewaork be
clarifiedto ensure that in the West Moreton system the queuwatd only be reordered to lace
an access seekarith a term of at least 10 years ahead of an application of less 10years

We accept New Hope's comment that clarity is required how the order of multiple
applications forcoatcarryingtrain serviceson the West Moreton network in a queue may be
changed The intent of the Draft Decision was tHat such train services queue could only be
reordered toplace an application thasoughta term of at least10 yearsahead of another
application that sought term of less than 10 years. We hadlarified that in our amended
drafting ofclause 2.9.2(i)(ivih the 2015 DAU

42New Hope, sub. 23: 10.
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Summary2.6
For mutually exclusive access applicationihe 2015 DAU must providas follows:

(&) The queuing mechanism for allocating limited available capacity to mutually
exclusive access applications be consistent with the principles reflected in t
2010 access undertaking.

See claus®.9.2 in Appendi.

(b)  Transiional provisions be included in the undertaking to deal with mutually
exclusive access applications received before the approval date of this
undertaking.

See clausé.4 in Appendix-

2.5 Access renewal rights

The 2015 DAU sets out the process for allogptccess rights in situations where a queue
includes an application from an existing access holder seeking to renew its accessttights

is, where a renewing access holder competes with a new access seeker for the same access
rights.

The 2015 DAU enaldean end customer or its nominee to apply for renewal rights. The 2015
DAU proposes that the renewing access holder 'may' get priority over a new access seeker in
executing an access agreement, if the access rights being renewed are foawgalg or oher
bulk-minerakcarrying train services and satisfy certain other conditions.

In the Draft Decision we proposed amendments to the process for allocating access rights to
better balance the legitimate business interests of Queensland Rail and the intefestsess
seekers/holders.

Stakeholders' submissions

Queensland R&faccepted our proposed amendments in principdew Hopé* supported our
proposed amendments but proposed a number of amendments aimed at simplifying the access
renewal process and praling renewing access holders with more certainty. GlerfGamad
YancodP said that chuse2.9.3(b) and the definition of renewals were unduly narrow in their
application and @l not provide sufficient protection fotrenewals for customers with sunk
costs Yancodf also said that Queensland Rail should not be permitted to advise a renewing
customer that there was insufficient capacity and that it should be possible to seek a renewal of
part of an access rigliteld under an existing access agreemésiencaoe separatelyasked that
renewal rights should extend to intermodal operatidfis.

QCA analysis and Decision

We have broadly adopted the Draft Decision in regard to access renewal rights but we have
made a number of additional amendments to those proposetthénDraft Decision.

43 Queenshnd Rail, sub. 26, Annexure 7: 5.
4 New Hope, sb. 23:10.

45 Glencore, sub. 35: 3.

46 Yancoal, sub. 27: 4.

47Yancoal, sub. 35: 3.

48 Glencore, sub25: 3
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New Hope has proposed three amendments to the access right renewal provisions which seek
to:

i1 remove the ability for Queensland Rail to advise that insufficient capacity ;exists

i allow a renewing access right holder to elect to renewyqudrt of an existing access right
and

i requireQueensland Raib notify an access holder of the need to renew.

We agree that, all other things being equal, Queensland Rail should have the capacity to
accommodate a renewing access request, dhdt therefore it is unnecessary toequire
Queensland Rail to provide a capacity analysis (cls. 2.4.2(b) and 2.7.2(a)(vii)) and information on
whether it is willing to fund any extensions required (cl. 2.7.2(b)). However, while we have
made amendments (see cl. 2.{€)) to this effect, we note that, to the extent that a renewal
requires asset replacements to maintain existing capacity, the cost of these asset replacements
would be expected to be reflected in the pricing of a renewing access seeker, under the terms
of the renewal pricing framework.

Similarly, we have amended the definition of a renewal in response to comments from New
Hope, Yancoal and Glencore, to make it clear that if a renewing access holder elects to renew
only a portion ofits access rights, thishould be treated as a renewalowever, ve notethat,

to the extent that Queensland Rail can show that this reduction results in a material change in
cost or riskthere is scope fothe access pricto reflect thischange.

We havenot appliedGlencore'ssuggestion thatn application which includes change to an

origin or destination that igot likelyto impact on other access holders or access seeiteosid

still be treated as a renewal his is becausergvisions associated with renewals are prirhari
designed to prtect an access seeker's sunk costs and these protections do not necessarily apply
if an access seeker chooses to switch production from one operation to a similar operation even
if that operation is nearbyin making this decisig we hawe had regardo our final decision on

UT4 for Aurizon NetwofR which includes a clause whichllows for changes to origin and/or
destination when renewing an access agreemetwever, we note thathe clause is tailored

to the specific characteristics diie Aurizon network which are not currently features of the
Queensland Rail network. For example, a change in terminal at either Gladst@anonple

Bay ports could be classified as a change in destination but would effectively require the same
pathst this scenario does not currently occur on the Queensland Rail network.

We also do not consider it necessary to extend the renewal provisions to cover intermodal
services (as requested by Glencore). We note that #plication forintermodal servicewas

not first in the queueand other existing or renewing services were dependent oat th
intermodal service for their continued operation, Queensland Rady prioritise that
applicationwith reference to clause 2.9.2(j)(iifhis is becausdause 2.9.2(j)(iallows a queue

to be reordered on the basis of the effedtst an application for intermodal servicezay have

on contribution to common cost including 'revenue that would reasonably be expected to
reduce or be eliminated as a consequence of QueendRaildnot providing access for that train
service'.

We havenot appliedNew Hope'proposalthat Queensland Rdile required tonotify an access
holder of the need to renew. We consider that the management of the access contracts would

49 QCA 2016b, Appendix A, ¢l3.
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be part of the normabusiness requirements of an accdsslder and we do not consider it
advanceueensland Rail's legitimate business interests for such a burden to be imposed.

Summarny2.7
The 2015 DAUNhust provideas follows:

(@ Queensland Rail should give priority to a reming access holder for coal
carrying or other bulkmineral-carrying train services that satisfy the
conditions in the undertakingi(e. those relating to contract period, nature of
access rights sought and timeframes for submitting renewal application).

(b) The access rights renewal process should reflect the amendments summar
in Table 2.7 of the Draft Decision and discussed above (e.g. Queenslarig R
obligation to offer terms consistent with the undertaking and the standard
access agreement, unlesise parties agree otherwisejncluding setting out
the process that will apply to a renewal application when there is no
competing access applicatioconsistent with the process noted in thBraft
Decisionand theprovisionsfor the calculation of access chges for a renewal
access seeker where no reference tariff appli@dich requires access charge
to be calculated consistently with the renewal pricing rules as required in Pé
3 of Appendix F

(c) Inrelation to a renewing access request, Queensland Radoot need to
provide a capacity analysis or information regarding extensions.

(d)  The definition of 'renewal’ should be amended so that a renewal access seg¢
can seek less train paths than its existing access agreement and, if the reng
access agreemerns otherwise substantially equivalent to the expiring access
agreement it will still be treated as a 'renewal'.

(e) For the purposes of giving priority rights, transitional provisions are included
in the undertaking to deal with renewal applications for ceahrrying or other
bulk-mineralcarrying train services received before the approval date of this
undertaking for which negotiations have not concluded

Seethe definition of renewaland renewal access seekand chuses?2.4.2,2.7.2,
2.9.3, 2.9.4a), 6.4and 7.1 in Appendi.
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In consideringQueensland Rail's proposégricing principles for inclusion in the access
undertaking the QCA has had regaocthe criteria in s. 138(2) of the QCA Act.

We consider the proposeégrricing principlesrequire amendments to provide greater clarity and
balance in the way Queensland Rail sets access chdilgese are discussed below.

This Decision differs from thHegraft Decisiornin a few key areashis Decisian

9 allowsfor changes in cost or risk, as well as differences in cost or risk, to be reflected in
access charges

i adoptsa renewal pricing mechanism that allows for variations to renewing train services if
variations are due to supply chain efficiency improvements

i renamesthe 'pricing principles' as the 'pricing rules' to avoid confusion with the pricing
principlesin the QCA Acand

9 furtherincreagsobligations on Queensland Rail to provide detail$sqiricing
methodology.

Introduction

The pricing rule¥ in this chapter are designed to guide the development of access charges by
Queensland Railhe pricing rules do not bind the setting of a reference tariff by the QCA, which
must be set having regard tection138(2) of the QCA Agt.

Thesepricing rulesare also relevant if either Queensland Rail or an access seeker brings a
dispute to the QCA faan accessletermination.Relevantly, as the pricing rules form part of the
access undertaking, the QCA cahmmake an access determination that is inconsistent with
them.

The pricing rules are of particular use to Queensland Rail and access seekers in nggotiati
tariffs for non-referencetrain services? They alsgrovide constraints on the setting of access
charges by Queensland Rail.

For clarity, the pricing rules do not constrain the operatiortha pricing principlesn the QCA
Act (s.168A. Moreover, gction 168A is one of a range ohatters that the QCA must have
regard to when decidingan access disputeFor the purposes of the 2015 DAU, the QCA
considers thaby providing certainty and clarity in relation to the setting of access chatiges
pricing rules discussed in this chapter, and contained in Part 3 of the &Aldppropriate

%0 Queensland Rail's 26IDAU and our Draft Decision used the term 'pricing principles'. To avoid confusion
with the pricing principles in the QCA Act (i.e. s. 168A), this Decision uses the term 'pricing rules' to reflect
that these are rules within the DAU, and not requirememtsier the QCA Act. The distinction between
s.168A and what were previously called 'pricing principles' in the DAU is acknowledged by Queensland Rail
(Queensland Rail, sub. 26: 55).

S1We have clarified this in our matlp to the 2015 DAU (Appendix F) irdihg by amendments to cls. 3.0,

3.5(c) and the definition of 'reference tariff'.

52 For example, the pricing rules would apply to train services on the Mount Isa line. They would also apply to
coalcarrying train services on the West Moreton or Metropolitagtworks, but mainly to reflect the cost or
risk difference where those train services vary from the reference train service.
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having regard tadhe public interest (s. 138(2)(dand the interests of persons who may seek
access as well as access holders (s. 138(2)(e), (h)).

In our 2015 Draft Decision, we indicated a number of amendments that we required before we
would accept Part 3 of the 2015 DA&s appropriate. Queensland Rail has rejected or
guestioned the majority of our required amendments.

We havebroadly adopted our Draft Decisiorviewson our approach to Part 3 of Queensland
Rail's 2015 DAU qaricing rules

The key issues are summarisedldw in Table 3. Matters that require a more detailed

explanation are discussed in Sections 3.1 to 3.8.

Table3 Pricingrules in the 2015 DAU

Summary ofthe 2015Draft
Decision

Queensland Rail's
position

Other stakeholders'
position

QCADecision

1. Hierarchy of pricingules

Revenue adequacghould
not be given primacghead
of other pricingrules

Disagreedthe proposed
ranking potentially oblige
Queensland Rail to set a
price that dd not achieve
revenue adequacy.

Asciano and New
Hope supported the
Draft Decision; Aurizor
supported it in
principle but
questioned whether
the proposed ranking
could conflict with the
RAB review provisions

See Section 3.1.

2. Revenue adequacy

The definition of revenue
adequacyshouldremove the
reference to return on
assets.

Disagreed.

Queensland Rail
should not achieve
revenue adequacy
using an asset
valuation approach
that provided windfall
gains/recovery of
inefficient costs.

See Section 3.2.

3. Limits on price differatiation (within the same market)

Queensland Raihay
differentiate pricesin
relation to similar train
services within the same
marketonly in certain
limited circumstances

Disagreed.

Stakeholders largely
supported our Draft
Decision but some
requesed additional
amendments.

SeeSection 3.3.

4. Pricing and revenue limits

Queensland Raihayset
prices below the floor
revenue limit subject to QCA
approval.

Hadconcernsaboutthe
QCA's drafting.

Stakeholders agreed
with our amendments
except Glencore o
hadconcerns
regarding the
calculation of the
ceiling revenue limit.

SeeSection 3.4.

5. Asset valuation methodology for negotiating access charges

Hexibility should be allowed
on methodology for asset

DisagreedAllowing
flexibility in deermining
the asset valuation

New Hope, Yancoal
and Aurizon supported

See Section 8.

26



Queensland Competition Authority Pricing rules
Summary ofthe 2015Draft Queensland Rail's Other stakeholders' QCADecision
Decision position position
valuations. approachwasinconsistent | the Draft Decision.
with regulatory practice.
6. Pricing for access rights at renewal (noeference tariff services)
Queensland Rashould Disagreed. Stakeholders generally SeeSection 36.

3.1

provide more certainty to
renewing access seekers in
relation to pricing.

agreed with our Draft
Decision. Glencorkad
concerns about locking
in existing
methodologies and
proposed changes to
the renewal
provisions.

7. Rate of return

Weighted average cost of
capital (WACC) of 6.98the

Said riskree rates were

higher in previous periods

Yancoal and New
Hope supported the

final dates for setting the risk proposed
free rate and debt margin to methodology for
be determined. setting the WACC.

See Section 3.

8. Takeor-pay arrangements

Queensland Raihay apply a
pre-determinedtake-or-pay
rate for reference tariff
users, but not for non
reference tariff users.

Nocomment on this issue,

Glencore said tha
there should be a pre
determined rate for
non-reference tariff
take-or-pay.Other
stakeholdes were
largely concerned with
the rate of takeor-pay
in relation to
reference tariff users
(discussed in Chapter

8 of this Decision).

SeeSection 3.

Hierarchy of pricingules

Previous access undertakings that applied to Queensland Rail's declared service included a
hierarchy of pricingules These rules were designéal address conflicts that may arise when
applying the pricingulesin an access undertalgto develop access charges. The hierarchy was
explicitly included in the 2008 access undertaking and implicitly in the 2001 access undertaking.

To address any conflicts between the pricintgsin the 2015 DAUhe Draft Decision proposed
the 2015 DAUniclude a hierarchy of pricingllesas follows:

(1) limits on price differentiation as between access seekers/holders (within a manket)

accordance with aluse3.3 of the DAY

(2) pricing limits (between different market#) accordance with ause3.2 of the DA,

(3) network utilisationin accordance with aluse3.1.2 of the DAand

(4) revenue adequacin accordance with alise3.1.1 of the DAU
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Stakeholders' submissions

Queensland Rail did not support our Draft Decisan the basis that ranking revenue adequacy
last 'obliges Queensland Rail to potentially set a price that does not achieve revenue adequacy'
and this was fundamentally inconsistent with the pricing principles set owddtion 168A(a) of

the QCAACct>® In Queensland Rail's opinion, revenue adequaoykhbe first in the hierarchy.

Glencore®* Ascian®® and New Hop#® supported the proposed hierargh while Aurizon
supported elevating the 'limits on price differentiation' above revenue adequblowever,
Aurizon said that the elevation of pricing limitbave revenue adequacyas potentially
inconsistent with the RAB review provisions (in Schedul&h€se provisions state that existing
asset values cannot be reduced unless it can be shown that prices would reduce demand or the
asset could be bypasséd.

QCA analysis andecision

We have adopted our Draft Decisiorposition on the hierarchy of pricingules® for access
pricing except that we have changed the name from 'pricing principles' to 'pricing rules' as
noted above(seesection 3.1 of the Draft Deca).

We donot accept Queensland Rail's arguments about the pricing rules in the conteattidrs
168A.

One of the pricing principles is that the price of access to a service should generate expected
revenue for the service that is at least enough toainthe efficient costs of providing access to

the service and include a return on investment commensurate with the regulatory and
commercial risks involve@ut the considerations relevant to whether to approve the 2015 DAU
are broader than just the pricqnprinciplesWe do not agree that th&€CAAct precludes the
inclusion, in an access undertaking, of pricing rules with a hierarchy which could have the effect
of requiring Queensland Rail to accept a price that would not generate expected revenue for
the service that is at least enough to meet the efficient costs of providing access to the service
and include a return on investment commensurate with the regulatory and commercial risks
involved.

A hierarchy of pricingulesin the order outlined provides c&inty to access seekers and access
holders about whictrule will prevail in the event of a conflict. Relevantlye do not support
placing revenue adequacy first in the hierarchy as it may enable Queensland Rail to achieve
revenue adequacy without obsdang the constraints on price differentiation (i.e. by unfairly
discriminating between access seekers to maximise revenWésalso consider that the price

limits should take precedence over revenue adequatys is to preclude Queensland Rail from
charghg more than the standlone cost of a service in order to achieve revenue adequacy.

We disagree with Aurizon's point that the proposed ranking of the pricing rules was potentially
inconsistent with the RAB review provisions in Schedule E. In any evemitev¢hat the RAB
review provisions would only apply when there is a regulated access charge and changes to

53 Queensland Rail, sub. 26: 55.

54 Glencore, sub. 30: 4.

%5 Asciano, sub. 28: 11.

56 New Hope, sub. 23:11

57 Aurizon, sub. 20: 22

8We have adopted the term 'pricing rules' to avoid confusion with the pricing principles in s. 168A of the QCA
Act.
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regulated access charges must be made with reference to section 138(2) of the QCA Act and not
the pricing rules.

Summarny3.1
The 2015 DAUhust:

(&) rename the 'pricing principles' in the DAU to the 'pricing rules'
(b) provide for a hierarchy of pricingulesin the following order:

(1) limits on price differentiation

(i)  pricing limits

(i)  network utilisation

(iv) revenue adequacy.

SeePart 3 in Appendi¥.

3.2 Revenueaadequay

In the Draft Decision we rejected Queensland Rail's definition of revenue adequacy on the basis
that it was seeking a minimum return not just on investments, but also on assdigch it
proposed to value universally using its preferred DORC valuatigmoagh>°

Stakeholdes' submissions

Queensland Rail said the QCA's proposed drafting had the effect of completely rewriting and
changing the meaning of what is required legtion 168A(a) of the QCAQ, by:

(@) providing Queensland Rail with a revenue thais no more than sufficient to meet the
efficient costs of providingccesswvhen the wording of the Act specified that the
expected revenue should be 'at least enough' to meet the efficient costs

(b) allowing the QCA to make unspecified, unqualified andmemewable ‘adjustments'to
SAGKSNI vdzSSyatfl yR wlcasisQa NBGSydzS 2N AGa STF

(c) including the return on investment referred to iection 168A(a) of the QCA Act as part
of the efficient costs and therefore, as drafted, subjecttjustmert’, rather than a
separate return as required bgstion 168A(a)°

New Hope supported the QCA's proposed amendniént.

QCA analysis aridecision

The language of @ensland Rail'sirafting of the revenue adequacy provisiaeparts in a
number of respects from the languagesaction 168A(a)We do not consider these departures
are appropriate in the circumstances.

The language of @@ensland Rail'siraft referred to QieenslandRail being 'entitled to earn’
revenue.We have adopted drafting which refers to ‘expected reventid's is more consistent
with the language of 168A(a) and is appropriate because the risk of recovering less revenue

59 QCA2015: 50.
80 Queensland Rail, sub. 25t
61 New Hope, sub. 23: 12.
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3.3

than expected is something that is factored into the calculation of the appropiiatarn on
investment commensurate with the regulatory asdmmercial risks involee. Further, we do
not accept thatQueensland Rdilas an 'entitlement' to such an amount.

To address these points, we have amended the wording ofréhvenue adequacy provisions
(cl.3.1.7). Rather than stating that Queensland IRai'entitled to earn revenue' the clause now
provides for Queensland Rail to set access charges based on the reivdalexpected to
generate (and the TSC payments thds expected to receive). The expected revenue should be
at least enough to meethe efficient costs of providing acceasd should include a return on
investment commensurate with the regulatory and commercial risks involved.

We have also rephrased the reference to how Queensland Rail might allocate any excess
revenue so that it is awsistent with the forwardooking nature of this clause.

Further, wehave made amendments tolarify when Part 3 applies and when the reference
tariff appliesand to which train services it appli¢sl. 3.0 of Appendix Kyee alsaChapters 8
and 10.

Summary 3.2

The 2015 DAUmust provide that the revenue adequacy pricingule is subject to the
hierarchy of pricing rules and sthat access charges and TSC payments are set to gene
expected revenue that igt least enough to meet the efficient costs of@viding access anc
includesa return on investment commensurate with the regulatory and commercial ris
involved. Also, where Queensland Rail is expected to earn excess revenues Queenslan
may seek to reduce TSC payments rather than access chawjeshave also clarified how
and when Part 3 applies.

SeeSchedule D, clause 2(b) of 2015 DAU (amended and moved to claO¥ed clauses
3.0,3.1.1, 3.2.3, 3.5and the definition of 'reference tariffin AppendixF.

Limits onprice differentiation

Queesland Rail proposed to be able to vary the methodology, rates and other inputs for
calculating access charges between access seekers in accordance with the price differentiation
limits in chuse3.3 of the 2015 DAU.

Queensland Rail's proposeautovisionsallow for Queensland Rail to apply differeatcess
chargemethodologies to different access seekers according to whether or not a reference tariff
applies to the relevant access seeker.

We considered inthe Draft Decision that the 2015 DAprovided Queersland Rail with
excessively broad discretion to engage in pdifferentiation within markets where a reference
tariff did not apply.

Stakeholders' submissions

Queensland Rail did not suppdite Draft Decision and maintained its original propd&al.

62 Queensland Rail, suR6:56¢62.
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Glenore said that it hd major concerns about the lack of transparency in relation to
Queensland Rail's pricing and the excessively high prices that Queenslandafkaible to
achieve due to its monopoly powét.

New Hope supported the Draft Decision but séidt the QCA should have the power to require
the development of neweferencetariffs® Asciano, Aurizon and Yancoal supported the Draft
Decisiorf® However, Aurizon said that the limits on pridéferentiation should be amended
slightly to provide for eampetitive neutrality where an access seeker fad@n extensiorf®

QCA analysis arfdecision

The QCA considers that the 2015 DAU provides Queensland Rail with an excessively broad
discretion to differentiateaccess chargewithin markets where a referenctariff does not

apply. This could possibly lead improper differentiation, which isnot appropriate having

regard to section 168C57 We consider that this level of discretion is not approgiawith

regard to each of the factors listed iaction 138(2).

Queensland Rail's legitimate business interests (including the ability for efficient price
differentiation) areone of the factors to be considered by the QCA pursuanettien 138(2) of

the QCA ActHowever,unbalanceddiscretionfor Queensland Raiih relation to access charges
may distort competition in related markets through inefficient pricéfatentiation between
different train operators or end markets.138(2)a) and(d).

We require the 2015 DAU to be amendedstet out more appropriatelythe circumstances in
which price differentiation is permitted, including when there are changes in TSC payments
through each individual access agreemeihe 2015 DAU should also provitieat price
differentiation breaches are able to be remedied when thegwo.

In this regard, wéhave adopted our Draft Decisiorposition, except for a number of additional
changes discussed below

Permitted access chargdifferentiation within a non-reference tariffmarket

We require Queensland Rail to amend its 2015 DAth shat differentiating access charges
between access seekers within the same meferene-tariff market is limited to situations
where:

i there are differences or changes in the cost or risk to Queensland Rail of providing the
below-rail service

i availablecapacity islemonstrably insufficiento meet all access seelgrequests,
permitting the quotation of a maximum access charge (as provided by cl. 3.1.2 of the 2015
DAU).

We consideiit would be inappropriatéf Queensland Radould alsgprice discriminge within a
market(as Queensland Rail proposex) the basis b

83 Glencore, sub. 25: 1.

54NewHope, sub. 23: 1A3.

85Yancoal, sub. 27: 1; Aurizon, sub. 20: 19, Asciano, sub. 28: 11.

66 Aurizon, sub. 20: 20.

67 Section 168A(g)ermits price discrimination when 'it aids efficiency'.
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1 Queensland Rail being unable to commercially proeictes at the current access charges
(for example, due to changes in the TSC paym&nts)

i changes in circumstances that have a matezftdct on the ability of access holders to pay
accessharges.®®

Differences and changes in cost and risk

After reviewing the stakeholder submissions on these matters, we remain of the view that the
above criteria foraccess chargéifferentiation could result in Queensland Rail being able to
differentiate between access seekers (or holders) in the same market due to a broad and overly
discretionary range of commercial matters which may be relevant to Queensland Rail but which
may not necessarily be releviato the provision of access. This type of priiferentiation is

not efficiert, as anticipated inextion 168A(b) of the QCA Act.

In this regard wédnaveadopted our Draft Decisioosition

However, we agree with Queensland Rail's submissions fthra non-referene-tariff train
services there should be a mechanism by which there can be a higher degree of flexibility to re
open access charges under access agreesyentllow for changes in cost or risk over the life
of an access agreemefft.

We considethat the provisions in the 2015 DAU which allow Queensland Rail to adjust access
charges during the life of an access agreement (for differences in costs or risks to Queensland
Rail of providing access) are in accordance with the same principle whicls dlifié@rentiation

in access charges at the time of contracting (for differences in costs or risks to Queensland Rail
of providing accessin nonreference tariff markets Therefore, in this Decision we have
reinstated the relevant parts aflauses 3.3 and3.6 which allow for differentiation over timéf

those costs or riskarerelevant, reasonable and related to the provision of accegsconsider

that they form a legitimate basis for price discrimination.

Given the increased obligations on Queenslaad ® provide information in relation to its use

of these provisions, our changes provide that if an access seeker or access holder feels
aggrievedabout the use of these clauses, they can initiate a dispute. We consider that these
changes provide an apppriate balance between Queensland Rail's interests in being able to
price flexibly to adjust for cost and risknd the interests of access seekers and access holders in
having more transparent access charges (s. 138(Ziajd), (e),(g),(h)).

New Hope said that the QCA should be able to require QueensRaildto develop a new
reference tariff’* We do not accept that it is appropriate to include this power within the 2015
DAU.This is becausee have substantially increased the ability for acceskees to negotiate
efficiency improvements in their relevant access agreersghoth at the initial negotiation
stage and during the term of the access agreement éseChapter7 of this Decision).

If an access seeker or holder considers that a newereefice tariff should be developed, it is
open to those parties to bring an access dispoitethe matterunder Division 5, Part 5 of the
QCA Acand the QCA may consider the appropriateness of implementing a new reference tariff
Alternatively, Queenslandait can develop a new reference tariff which will be subject to the
QCA's approval.

68 Queensland Rail, sub. 26: 58.

89 Queensland Rail, sub. 26: 60.

7 Queensland Rail, sub. 26: 58, 68.
I New Hope, sub. 23: 12, 14.
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To restrict the application of the proposed clauses to appropriate cases, we have also included
amendments in addition to ttose we proposed in the Draft DecisioriThese ftther
amendments to @duse3.6are similar to the Indicative Access Proposal information provisién

in that they require Queensland Rail to detail how it is applying a differentiatiomccess
charges This is appropriate having regard @ueensland RbEs legitimate business interests
(s.138(2)(b)) the pricing principlegs. 168A), as well as being in the interestf access seekers

and access holders by decreasing information asymngstb88(2)(e), (h)).

Quoting maximum access charges

Queensland &l included in its 2015 DAY clause ¢l. 3.1.2(b)(ii) which entitles Queensland

Rail to charge less than a maximum access charge despite quoting a maximum access charge in
situations where capacity is constrained. The clause also states that for thposms of
determining the ceiling revenue limit, the access charge for the relevant asesde®ris
assumed to be the maximum access charge.

We consider that this isa substantiallyreasonable provisian, given that, if capacity is
constrained, Queenslan®ail should have the right to seek to maximise its access charges
(subject to the pricing limi}swhile also havinghe choice tocharge less than the maximum.

However, ve also agree with New Hope that the wording odude 3.1.2 which entitles
QueenslandRail to price at the maximum access charge if the network is capacity constrained
should be amended.

The current drafting states that Queensland Rail can price at maximum access charge if
available capacity is 'potentiallinsufficient to satisfy requés for access rightNew Hope has
asked that this be strengthened so that the clause will apply only when available capacity is
‘demonstrably insufficient. We consider this amendment would provide that access seekers
receive information that is importanto the negotiation process in a timely manner.
Importantly, this information would be expected b® readily available; therefore, we consider

that the strengthening of the provision would not be onerous to Queensland Rail.

Queensland RaWvanted this claiseto also be applicable where a noaferencetariff user is
renewing under the renewal pricing provisions. We do not consider that this provision is
appropriate in the renewal pricing circumstances. The QCA's required renewal mechanism and
pricing provsions are intended to provide price and access security to access holders who have
substantial sunk costs and require rail access to avoid these assets becoming stranded.

Because of the operation of the renewal mechanisms, any capacity constraint Wik maiused
by the renewing access seeker iali(if it is a renewing access seeker) hisrelevant access
rights preservedThe network utilisation pricing provisionsan apply tothose access seekers
who are seeking access to the remaining train paththénrelevant systemrather thanto the
renewing access seeker.

Material changes in circumstances

Queensland Rail said that the ability to differentiate access charges between access holders
(during the life of an access agreement) due to the prevailiognemic circumstances
(cl.3.3D)(ii)(B)(3) of the 2015 DAW)as in the interests of access seekers and access holders

on the basis that it would allow Queensland Rail to adjust access charges dowedbtiamic

2See cl. 2.4.2 of the QCA's manps to the 2015 DAU in Schedule F of this Decision, and Chapter 2 of this
Decision.
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circumstances prevailing at the time&hen the access charges are being determineald
materially deteriorated’®

Despite Queensland Rail's commentary on the operation of the relevant clgsisieafting of

the clause is sufficiently open to allow precisely the -aotnpetitive behaviour which we
consider to be inappropriate. That is, Queensland Rail could use the provision to assess, at its
discretion, an access holder or access seeker's ability to pay and then increase charges to those
users that Queensland Rail consigéwere more profitable’*

Althoughit may advancethe interests of Queensland Ra&il apply higher access charges to
more profitable networkusers, the use of the clause to differentiate in this manner would be an
inappropriate use of monopoly power andould be sufficiently detrimental to the efficient
operation of the network to outweigh Queensland Rail's interests in retaining that ability
(s.138(2)(a),(d), (e), (g) and (h))Therefore, having regard to all the criteria in section 138(2),
we do not consider it appropriate topprove Queensland Rail's propos&l/e adopt our Draft
Decision in this regard.

In relation to Aurizon's submission regarding competitive neutralityie context ofextensiors,

we do not consider the pricingllesneed to be amended tprovide forcompettive neutrality
when an access seeker funds an extensricingrules facilitate variations between tariffs
provided there is a legitimate reason for the variation; they do not simpanthat users pay

the same tariff.If Queensland Rail was able demonstrate that an expansiorwould not be
able togenerate sufficient revenue (along the whole corridor) to cover the cost of funding the
expansion assetsand the incremental operating and maintenance costs of providing that
accessthena higheraccess carge might be justified. The net impact of the expansion traffic
on Queensland Rail would be expected to be a key component of bothdtess chargand
funding agreement negotiations for an expansion.

Changes in TSC Payments

We require Queensland Rail &amnend its 2015 DAU to remove the ability for Queensland Rail to
differentiate between access seekers between access seekers aadcess holders within a
non-reference tariffmarket on the basis of changes to Queensland Rail's TSC payments.

We adopt ouDraft Decisiorin this regard

We consider that it is reasonable for Queensland Rail to recover its efficient costs and return on
investment in accordancewith section 168A(a) and its legitimate business interests

(s 138(2)(b)), though the appropriatenes§any outcome must be considered in the context of

all of the factorsin section 138(2).

Our key concern is that Queensland Rail's 2015 DAU provides discretion faliffetentiate
access chargdsetween users within the same market on the basistanges in TSC payments,
which affect the market uniformly. This basis for praiferentiation could result in adverse
competition and efficiency impacts which run counter to the public interest in having efficient
and competitive markets.

However, changein the TSC payments do affect Queensland Rail's cost of providing the service.
Because of this, we said in our Draft Decision that it is appropriate to allow Queensland to
adjust the access charges for changes to TSC payments via the material changengrav

73 Queensland Rail, sub. 26: 60.
74 See also QCA 2015:¢%P.
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each individual access agreement. We maintain that this is the appropriate mechanisake
adjusiments followingchangego TSC paymeat

Queensland Rail considers that if changes in TSC payments are accounted for solakyniy
adjustmens according tomaterial change provisions within the standard access agreentent
will have the unintended effect of not allowing Queensland Rail to receive at least its efficient
cost of providing the servic@.

We note thatthe QCA Act does not requireection 168A(a) to be complied with in some
absolute way(see Chapter 10)n any event, Queensland Ra#&snot substantiatel its position,

other than to say that the material change provision may not be completely effective because
the consequences of a daction in TSCs may not have taken effect under an existing access
agreement (which is being used as a comparator) at the time QueenslandnBRgilbe
negotiating a new access agreeméht.

We do not accept this argument from Queensland Rail. The differeimcesst or risk are
particular to Queensland Rathat is, if the cost of providing access has increased francosts
incurredwhen the first access charges were negotiated (say, due to decreased TSC payments),
then it does not matter whether the mat&l change provisions have reflected that change in a
comparative access agreementhe cost to Queensland Rail of providing access is different to
when the first access agreement's access charges were negotiated. Further, as noted above, we
have also reirsrted the changes in cost or risk mechanism and allowed for Queensland Rail to
have more flexibility to adjusiccess chargesver the life of an access agreement.

Further, in response to Queensland Rail's submission that it may not be able to cover its
efficient costs and provide an appropriate return on asseten there is a reduction in TSC
payments we note the material change provisions of the standard access agreement provide
that Queensland Rail has the ability to adjust the access charges toredooueduced TSC
payments. This provides a check on Queensland Rail's discretion and inefficient discriminatio
but still allows for Queensland Rail to adjust particular access charges if a TSC reduction
materially affects access charges. We considat this is sufficient to protect Queensland Rail's
legitimate business interests.(538(2)(b)) as well as the interssif access seekers and holders
(s.138(2)(e))-

As noted above, we consider a more appropriate way to justify different access chatges is
assess the implications in regard to each individual accessrmoblaged on TSC payments being
a material change event within the relevant access agreements.

In this way, the onus will be on Queensland Rail to justify the extent to which reductidr&d
payments have a net financial impact on the cost or risk to Queensland Rail of providing access
to the affected access holder/seek&takeholders other than Queensland Rail agreed with this
reasoning’’

Importantly, if TSC payments that are relateal dne particular system are reduced, the change
affects the cost of providing service to each access holder within that system equally. We
disagree with Queensland Rail and do not consider that a change which affects the costs related

S Queensland Riasub. 26: 59.

"¢ Queensland Rail, sub. 26: 59; see also cl. 18 (especially cl. 18.2 (Adjustment for material change)) of the
QCA's 2015 SAA, which provides that the access charges can be adjusted to cancel out the net financial effect
of, amongst otherhings, a reduction in TSC payments.

7See New Hope, sub. 23:¢IB; Aurizon, sub. 20: £20; Glencore, sub. 25: 1; Yancoal, sub. 27: 1.
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to providing a servie to all access holders should be used to discriminate amongst those access
holders in a relatively discretionary manner.

We consider thatin Queensland Rail's propos@lueensland Rail's legitimate business interest
in being able to discriminate betweeaccess seekers arizbtween access seekers aadcess
holders is outweighed by the risk of inefficient (and possibly monopolistic) price discrimination
(s 138(2)(a)(b), (d), (e),(g) and (h))That is @rticularlythe casegiven that Queensland Rail's
legitimate business interest igenerating expected revenue toeet at least itsefficient costs

and an appropriate return omvestment is capable of being addressed the material change
provisions within the SAA.(38(2)(b)).

Preventing or hinderingaccess

We included in our Draft Decisia requirement that the 2015 DAU prohibit setting access
charges for the purpose of preventing or hindering access by plairty access seekers.

Queensland Rail and Aurizon said that the particular provisias unrecessay, given that
similar restrictions are provided by the QCA Act.

We agree that section 104 of the QCA Act prohibits Queensland Rail from preventing or
hindering access (except as otherwise provided in an access undegrtékinl04(6))
additionally, section168A(c) requires that prices are not used discriminate in favourof
related parties of Queensland Raihless justified by a difference in risk or gostherefore,
Queensland Rail cannot engage in conduct that prevents or hinders accesthing party
without offending these statutory obligations (unless otherwise provided by virtueectian
104(6)).

We therefore agree with stakeholders that the provision is not necessary and have removed it
from the pricingrulespart of the undertaking.

Remedying price differentiation breaches

As per the Draft Decisioneanrequire that the 2015 DAU provide for an access holder to have its
access charge amended in the event Queensland Rail breaches its limitations on price
differentiation. In this regardwe have adopted the Draft Decisiole havealsoadded some

extra remedial provisions.

In Queensland Rail's 2015 DAU a price differentiation breach was to be rentgdietiance on

a 'most favoured natior®® clause within an access agreement. These pimvisaim to provide

an access holder with a mechanism to require Queensland Rail to levy the same access charges
that Queensland Railevies on another access holdeif the latter access charges were
calculated in contravention of the price differentiatigrovisions. However, reliance on these
provisions is problematic in the evetiitat another access holder is not aware that Queensland

Rail contravened its obligations. That is, information asymmetry may nullify the utility of these
provisions.

To addresghis shortcomirg, our Draft Decision added a provision to the access undertaking
that provides a means by which price differentiation breaches can be identified across all access
holders. Monitoring was to be achieved through the compliance audit prowistontained in

Part5 of our markups to the 2015 DAU. In this Decision, we have also included a new

"8 Queensland Rail, sub. 26:¢%; Aurizon, sub. 20: £20.

®The 'most favoured nation' clauses are commonly usedipimvs which provide that if a subsequent party
negotiates a more advantageous outcome in its contractual negotiations, a previous contracting party can
require that it receive the same outcome.
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‘consequences ofantravention clause (cl3.9 in Appendix }; whichwill provide a mechanism
for breaches of the pring rules includingbreaches ofthe differentiation provisionsto be
remedied more directly than by reliance just on the most favoured nation clause.

Our approach recognisdhe legitimate business interests of Queensland Rail in being able to
differentiate access chargesbut provides checks and balances on thigbility, thereby
protecting the interests of access seekeiso may not have access to informatiatout prices
charged toother access holderdVe consider that the required amendments are approgriat
as they balance Queenslafthil's ability to differentiate access charges with a direct ability of
an access holder to remedy a breach of the limits on price differentigiat88(2)(a),(b), (d),

(e). (9)).
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(@)

(b)

()

(d)

(€)

(f)

(9)

Summary3.3

Thelimits on price differentiation in the2015 DAUmust provde follows:

Seeclauses3.0, 3.1.2,3.3, and 3.6 and 3.9in Appendix Ffor these andnumber of other
related or consequential amendments.

Wherea reference tariff does not apply, differentiating access charges
between access seekeend between access seekers ahdlders in respect of
train services for the same commodity in the same geographical aieauld
be limited to situations where

(i) there aredifferences or changes in the cost or risk to Queensland Rai
providingaccess

(i)  available capacity islemonstrably insufficiento meet all access seekel
requests, permitting the quotation of a maximum access charge for th
purposes of the ceiling revenue limit but allowing Queensland Rail to
charge below the maximum access charge

Where a reference tariff does apply, differentiating access charges betweer
access seekers and between access seekers and holders to reasonably ref
differences in the cost or risk to Queensland Rail of providing access for the
train service the description of which does not accord with the reference tra
service compared to the specified reference train service.

Queensland Rail and an access seegieould be able to require a reasonable
and balanced rate review provision (in an access agreement) to adjust acce
charges for differences in costs or risks to Queensland Rail of providing acc
to different reference tariff train services or in respeof non-reference tariff
train services transporting the same commaodity within the same geographic
area Queensland Rail is required to detail how it is applying a differentiatior
in access charges in the context of the application of a rate review [miow.

Information regarding pricedifferentiation breachesshould bewidely
disseminatedto access holders

Theconsequences of a breadaf Part 3 of the undertakinghould bemade

clear through the inclusion of a remediation clause as wellgsallowing the
QCAto require Queensland Rail to levy the same access charges as it does
another like accessolder or offer an access charge that neutralises the effec
of the breach

Queensland Rail agrees to promptly provide the QCA with all information
requested by the QCA to enable the QCA to determine whether any
contravention of Part 3 has occurred.

Access charges can be adjusted over time to reflect changes in the relative
or risk to Queensland Rail of providing access to a particular access holder
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3.4

Pricing andevenuelimits
In its 2015 DAU, Queensland Rail propasedpply:.

i a ceiling revenue limit for access chargestfain services (or groups of train services) so
that access seekers do not pay for the services above the-stiané cost of providing
accessand

i afloor revenue limit reflecting the incremental cost of providing access to an individual train
service orcombination of train services, but providiQueensland Railith absolute
discretion to charge train servicésss tharthe floor revenue limit.

Our Draft Decision agreed that a floor and a ceiling revenue dimaitildapply. However, we did
not accept hat Queensland Rail should have an absolute discretion to charge train séegses
thanthe floor revenue limit.

Stakeholders' submissions

Queensland Radpposed several ahe QCA's required amendments to the 2015 DAU and said
that a number of the QCé'amendments were not explained within the 2015 Draft Deci&lon.

Asciano supported the Draft Decision but said that the 'issue could be better addressed via
stronger ring fencing, improved cost transparency and regulatory determined ptoagher
stakehdders agreed with the DrafDecisim, exceptGlencor, which raised concerns with the
ceiling limit82

QCA analysis aridgecision

We consider that the 2015 DAU should provide that access chiigeen-reference tariff train
servicesare set between flooand ceiling revenue lingf but that any proposal to price below

the floor level should be subject to QCA approval to avoid any inefficient price discrimination.
For reference tariff train services, the approved ceiling revenue limit will apply (see clgpte

We adopt ouDraft Decisiorin this regard
Definition of pricing limits

Queensland Rail said that there was insufficient reasofongncluding a definition of pricing

limits (cl. 3.2.1) in the QCA's Draft Decision. This clavsgintended to suplement the ceiling

and floor revenue limitsHowever, following a review of the amended pricing limit and price
differentiation clauses, we no longer consider it necessary have so have not insisted on its
inclusion.

Calculation of pricing limit

Glencoe® said that the ceiling limitauld not realistically be calculate and Asciano said that
transparency needed to be improved. To thisdenve have significantly increased the
obligations on Queensland Rail to provide information in relation to asseevaladerpinning
the calculation of access chargem the case oboth initial negotiations and renewalSee
Chapter 2 of this Decisi@nf a stakeholder considers that Queensland Rafibreachal these
provisions, it remains open to them to lodge a disp

80 Queensland Rail, sub. 26:¢&5.

81 Asciano, sub 28: 11.

82 See New Hope, sub. 23: 13; Aurizon, sub. 26228Yancoal, sub. 27: 1; Glencore, sub. 25: 1.
8 Glencore, sub. 25: 1.
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Queensland Rail did not comment on our requirement to have the QCA approve any proposal to
set access charges below the expected incremental cost of providing acceshe(iflmor
revenue limit). Other stakeholders agreed with our amendmétts.

Definition of evaluation period

Queensland Rail said that the changes made to the definitidevaeluationperiod' suggested
that the QCA applit the term in setting reference tariff®. This is not the intention of the
change nor dowve consider thabour proposed amendments tothe 2015 DAU alloed for the
QCA to unilaterally set additional reference taritffowever, we havéad regard to, amongst
other things, the point made by Queensland Rail amot maintained our proposed
amendments.

We havehad regard toQueensland Rail's legitimate business intereasigl appropriately
addressed thenby accepting that Queensland Rail should have the ability to price below the
incremental costs of providing accesstifo choose and the priceis approved by the QCA
(s.138(2)(b)).

Ceiling revenue limit equation

Queensland Rail raised concerns about the inclusion ircgfiling revenuelimit equation of a
variablefor an adjustment amoun{AAt). Queensland Rail said that the Draft Decision did not
discuss the need for or ppose of AAE®

We note that the adjustment amount was discussed in detachapter 8 of the Draft Decision.
Moreover, Queensland Rail and stakeholders provided submissions in response to that
discussion and the QCAiral position is contained in Chagt 8 of this Decision. As part of this
Decisim, our technical amendments have revised how the adjustment amount will be
implemented.We no longer consider a vatian to the ceiling revenue limit as an appropriate
mechanism for the adjustment amount andstead consider that an adjustmergmount
mechanism is appropriateTherefore,we have removedAAt from the ceiling revenue limit
formulain Part 3anddrafted clause7.1 of Schedule B Appendix F

Approved ceiling revenue limit

Queensland Rail quedethe inclusion of the termiapproved ceiling revenue limit'.8” The
rationale for incluling this concept andhe relevantcalculationare discussed in Chapter 8 of
this Decision(the amount is included iBchedule Do Appendix

Summarny3.4
Thepricingand revenue limits in the2015 DAUnust provideas follows

(@ Aclear methodology tamplement floor revenue limitsshould be included

(b) If Queensland Rail proposes to price access belowfther revenue limitit
shouldseek the QCA's approval beforehand

Seeclause3.2in AppendixF.

84 See, for example, New Hope, sub. 23: 13.
85 Queensland Rail, sub. 26: 63.
86 Queensland Rail, sub. 26:¢&3t.
87 Queensland Rail, sub. 262¢63.
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3.5 Asset valuation methodology for negotiating access charges

Section 168(A) statdbat the price of access to a service should ‘include a return on investment
commensurate with the regulatory and commercial risks involvedl§8A(a)). Howeverthe
legislation does not expressly state how to calculate the amount of an 'investment'

In order to perform our statutory functions, we consider the appropriate way to value the
investment iswith reference tothe factors in sction 138(2) of the QCA Aand the specific
characteristicsof the markes served by Queensland Ralor example, in Queensland Rail's
monopoly markets the value of assets should be calculated independently of the prices that are
set. However, within markets iwhich Queensland Rail is not a monopoly provider, such as
competitive intermodal transportation, market prices are more likely to shape appropaiget
prices

The Draft Decision did not accept Queensland Rail's prabdbat the asset valuation
methodolbgy for setting a ceiling revenue limie limited to a depreciated optimised
replacement cost methodologRathe, we proposed to maintain sufficient flexibilitg access
negotiations on asset valuatiofar the appropriate asset valuation approatthbe determined

for a given circumstance.

Stakeholdes' submissions

Queensland Rail saithat 'consistency and certainty demand the setting and consistent
application of a specific valuation methodold§ywhen setting a value for an asseThey also
saidflexibility about the valuation methodologwould be contrary to good regulatory practice
and contrary to the object of Part 5 of the Act because anr€hanging asset valuation
approach for assets used to provide a declared servicedfé&d promote the ecowmmically
efficient use of those asset8.

Ascian8®and New Hop¥ supporedii KS v/ ! Q4 @ASg¢ (GKIG GKS YS(iK2R
be selected to suit the particular circumstances.

QCA analysis and Decision

We disagree with Queensland Rail's statement thapecific valuation methodology should be
set, and then appliedo the determination of albpeningasset valuatioa As noted insection

3.6 of the Draft Decision imposing a uniform asset valuation process risks generating
inappropriate valuations oQueensland Rail's infrastruceirgiven the varied traffic types and
mixes

We alsodisagree with Queensland Rail's statement that allowing flexibility in the choice of asset
valuation approach will result in 'ever changing' asset valuatiéios. referencetariff train
services the asset value has been set having regard to section 138(2) of the QCA Act (see
Chapter 8). For nereference tariff train services, the value is to be agreed between the access
seeker and Queensland Rail. If a value cannot be dgiteis open for the parties to bring a
dispute to the QCA, in which case the QCA can determine the appropriate value.

Accordingly, wehaveadopted the Draft Decision approach amee require Queensland Rail to
remove the requirement in the 2015 DAU thatlpra DORC methodology be used for valuing

88 Queensland Rail, sub. 26: 67.
8 Queensland Rail, sub. 26: 67.
% Asciano, sub. 28: 11.

91 New Hope, sub. 23: 15.
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3.6

assets when setting the ceiling revenue linlit shouldinstead provide for a methodology
appropriate for the circumstances.

Summary3.5

The 2015 DAUmust remove the requirement that the asset valuavhich isto be used to
determine a ceiling revenue limit beset solely on the basis of a depreciated optimise
replacement cost methodolog

Instead the value of the assets used to calculatbe reference tariff (including where
relevant theapprovedceiling revenue hit) is set by reference to theegulatory asset base
approved by the Q&. For the ceiling revenue limifor non-reference tariff train services
the value of the assetss to be as agreed by theaccessseeker and Queensland Raor,
failing agreement, asletermined by the QCA

See claus®.2.3(c) and Schedule D, clauseid Appendix F.

Pricing for access rights at renewal

Queensland Rail proposed that terms fmcess charges foenewed access rights be based on
the same methodology, rates and othepirts for calculating the access chargewsse used
under the existing access agreement.

However, Queensland Rail said this was subject to the following preconditions:

1 Therewere no other competing applications for the same commypditthe same
geographt area (cl. 3.3(c)(j))

i Accesgights being reneweevere consistent in all respectgith the existing access
agreement namely, for the same commodity, same number of train services and same
train characteristics and description (cl. 3.3(c)(@apd

91 No reference tariff applid (cl. 3.3(c)(iii)).

Queensland Rail also wantedlie able tovary existing access charges based on

i differences of, and changes to, cost okris

1 material changes in circumstances that imgabbn anaccessoldersability to pay; or

i changes that resudid in Queensland Rail being unable to commercially provide access in
that geographic are&

TheDraft Decision accepted the need to implement a contract renewal pricing mechamnigsm
required amendments to Queensland Rail's approsalthat the scope and application of the
provisions providd greater certainty for renewing access holders and Queensland Rail.
Stakeholders' submissions

Queensland Rail raised a number of concerns in relation to the QCA's proposed amentiments.

Other staleholders largely supported the QCA's proposed amendments but said that the
definition of a renewal access seeker should be less Yigiieensland Rail should be required

92See QCA 2015, section 3.3.
9% Queensland Rail, sub. 26:-81
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to provide information in relation to the calculation of its access chafgasd the QCA should
be able to require Queensland Rail to develop a new reference tariff.

Glencore reiterated its concerns with an approach which may lock in an existing methodology,

rate and inputs It also said that renewal rights should extend to intermodatvies and that

what constituted a renewal should be more flexiblé.New Hope asked that the network

utilisation provisions be strengthened to ensure Queensland Rail was able to justify setting
maximum access charges when it considered that the network wapacity constrainetf.

Asciano saidt had ongoing concerns with the pricing of theoMnt Isa line and that an
FEAOGSNYFGABS | LIINRIF OK aK2dZ R 0S RSOSE2LISR UgKA
relation to Mount Isa rail line access pricing, vehénsuring an appropriate level of Queensland

Rail performance®?

QCA analysis arfdecision

We require Queensland Rail to amend the weference tariff renewal pricing provisions to
more evenly balance the negotiating position between Queensland Raihaedewing non
reference-tariff access holder.

Our intention is tohave regard tadhe sunk costs of access holders whilst allowing Queensland
Rail flexibility in relation to the relevant access chargédh a view to generatingexpected
revenuethat is atleast enough to meet the efficient costs of providing access to the service and
include a return on investment commensurate with the regulatory and commercial risks
involved We have also relaxed the definition of ‘renewal Ghapter 2 of this DecisionIn
addition to the changes to the definition of 'renewal’, we consider that a renewing access
seekershould be able to changesittrain service descriptioif that changesupports supply
chain improvementsThis will allow for renewal access agreemehtt seek to renew a portion

of the previous access rightsxd also make changes to their train service descriptioa to
supply chain improvements still benefitfrom the renewal pricing mechanism.

Our key amendments to Queensland Rail's proposed renepvading mechanism are
summarised iMmable4. Where the amendments have not changed from the Draft Decision, we
have also adopted the relevant parts of that Draft Decisidfsee section 3.7 of the Draft
Decision)

94 Aurizon, sub. 20: 221; Yancoal, sub. 27: 4.
9 Aurizon, sub. 20: 2 Glencore, sub. 25: 2.

% New Hope, sub. 23: 14.

97 Glencore, sub. 25:¢3.

% New Hope, sub. 23: £12.

9 Asciano, sub. 28: 12.
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Table4 QCA key amendments to the proposed contract renewal pricing mechanism

2015 DAU proposal

Required amendment

Rationale

Price differentiation
should be allowedh
a broad range of
circumstances.

Price differentiation will be limited

to differences and changes in cost
or risk factors between the expiring
access agreement and the renewe
access agreement.

Differences or changes in the cost or risk to
Queensland Rail are a legitimate basis for
varying access charges (sgsetion 3.3 above),
Decraases in costs or risks to Queensland R
should also be reflected. Queensland Rail
shouldprovide details of how it calculated the
access chargeaccess seekers can lodge a
dispute if required.

Renewal access
agreements without a
competing access
applicationshould be
provided with the
renewal pricing
mechanism.

All nonreference tariff renewal
access agreements are provided
with the renewal pricing
mechanism, not just those without
a competing access application.

It is appropriate that the renewalrzing
applies to all renewal access seekers where
the renewal access agreement is substantial
similar toprotect that renewal access seeker'
sunk costs.

A mechanisnmshould
apply at renewal of
access agreements.

The renewal pricing mechanism w
be provided on a on®ff basis to
provide the access seeker with an
incentive to match the access
agreement term with its expected
payback period.

The renewal pricing mechanism is intended
provide certainty to underpin future
investment.At the same timea oneoff
renewal right allows scope for Queensland R
to seek more favourable terms from
alternative access seekers in the future.

Renewal access
agreementsshould
have, in all respects,
the same
characteristics as the
existing access
agreement.

Where an accesspplication would
be classech renewal’ but for
changes to the train service
description due to operational or
supply chain improvements (e.g.
increased payload, longer trains ol
reduced cycle time initiatives) the
renewal pricing mechanismsilv
still apply but there will be a
contribution to common costs so
that Queensland Rail is no worse
off than under the existing access
agreement.

We have broadened the definition oEhewal’
in Chapter 2f this Decision. This will broader
the circumsénces under which the renewal
pricing mechanism will operatén additionto
those changes we require thdtthere are
further changes to the train description, due
to supply chain improvementthe renewal
access seeker will still have the benefit of the
renewal pricing mechanism.

A fair contribution towards Queensland Rail's
common costs is required.

Thisamendmentis required to enable a fair
allocation of the benefits from operational
improvements and provide for Queensland
Rail's recovery of commarosts (of providing
the service to other access holders).

The major changes required to the renewal pricing provisions are covergicbater detail in
the following discussion.

Oneoff applicationright

Queensland Rail has noted some ambiguity in rehatio the QCA's drafting related to any

renewal right being a oneff right.1% Other stakeholders did not comment on this aspect of the
Draft Decision. We acknowledge that there is scope for the clause to be interpreted incorrectly
and have made amendment® address this. The intention of the QCA is that each-non

referencetariff access holdethat is seeking to renew its access agreenfgytan only have the
benefit of the provision oncper access agreement

100 Queensland Rail, sub. 26: 61.
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This 'oneoff' use of the renewal pricing me@nismprovides an appropriate balance between

the interests of a reneal access seeker and Queensland Rail. It gives the access seeker some
certainty around its renewal priciii°t but encourages the access seeker to renew on a-long
term basis matching theaccess agreement term with its expected payback period. This should
provide Queensland Rail with greater revenue certgirapd balancesQueensland Rail's
legitimate business interestsith those of access holders (38(2)(b)(e), (h)).

Renewal pricing differences in cost or risk

Queensland Rail also said that the Q@A&posedamendments may not allow Queensland Rail
to amend the access charges for a renewing acbetder because exactly the same access
rights are being renewedherefore, there will be no differences in the costs or risks between
the expiring and renewed access agreeméfits.

We have made some amendmenisaddition to those proposed in the Draft Decisitmglarify
that the access charges may be varied to account for differencdwimdture of the costsr
risksbetween the expiring and the renewed accesgeemen, as well as changes in the costs
or risksbetween the expiring and the renewed access agreement.

Glencore said that the 'existing inputs' for the purposes of the reng@niaing should be those
from the last longterm access agreement between the parties as the current inputs often
reflected short term arrangementshat were subject to higher price’$® We consider that the
strengthened information provisions, coupled withe renewal pricing differentiation clauses
will make negotiations fairer and more transparent. For example, the strengthened information
obligations on Queensland Rail (see below) shoniddkeit clear whether or not an aspect of
cost or risk priced into nevious shorterm access agreement is taken into account when
negotiating a renewal. Any disagreement could form the basis of an access dispute.

We consider thatour Decision isconsistent with the negotiatarbitrate model and is
appropriate after havig regard to all of the factors irestion 138(2) of the QCA Act.

Renewal pricing information

Asciané® said that a new pricing approach should be developed to limit Queensland Rail's
monopoly power Glencore said that Queensland Rail should be requiredsase its existing
methodology, rates and other inputs for calculating the pricing under the existing access
agreement%®

We note that Queensland Rail has obligations under the QCA Act to provide precisely the kind
of information referred to by Glencorehen negotiating access (f1). If Glencore considered

that it had not been provided with that information in the past it was open to Glencore to bring

a dispute under the QCA Act.

In the Draft Decision we also increased the access charge informatiuirgments on
Queensland Rail (see especially cls. 2.4.2(e) and 2.72Appendix C ahe Draft Decisioh In
this Decisim, we consider that it is appropriate to further reinforce the information provisions
by providing that, if Queensland Rail relien chuse3.3(e)% it must also provide details of

101 Noting that their rights to capacity are protected as per Section 2.5 above.

102 Queensland Raisub. 26: 61.

103 Glencore, sub. 25: 2.

104 Asciano, sub. 28: 12.

15Glencore, sub. 25: 2; sub. 3@

106 Clause 3.3(f) in the 2015 DAU outlines how Queensland Rail can price differentiate a renewal access seeker's
access charges (for naaferencetariff trains).
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how that clause has been applied. We consider that this strikes an appropriate balance between
Glencore's concerns and Queensland Rail's legitimate business interel38(@)(b).(e)). That

is, Queenkand Rail is able to adjust for differences in risk oit,dost these adjustments must

be substantiated. If a renewal access seeker disagrees with the reasons for an increase, it is
open to it to bring a dispute.

Queensland Rail also said that if capawifs constrained at renewal, the renewal price should
be allowed to vary to reflect limitations on capacity. We do not agree with Queensland Rail for
the reasons set out iBection 3.3 above.

We consider these changes will promdtee economicallyefficient operation ofthe network
andarein the public interestas theypromote transparency in price setting.138(2(a), (b), (d),

(€).(9).(h)).
Supply chain improvements

In the Draft Decisionwe insertedan exception to the requirementhat the renewal &cess
agreement be identical for the renewal access pricing provisions to apayprovided that the
renewal pricing provisions could still apply if the train services varied from the expiring access
agreement due to supply chain improvements. Howeveis thas still subject to Queensland

Rail not being any worse off in relation to common costs under the renewed access agreement
(see cl. 3.3(gh Appendix C of the Draft Decisiand cl.3.3(f)in Appendix k.

Queensland Rail considered that the QCA'stihgfof this clause was uncle#. Aurizon and
Glencore said that the Draft Decision amendments were overly restrictive by requiring that the
renewed access rights be associated with an identical number of train services wdneh
identical in all respectand asked that the definition of renewals be broader&d

Our intent under the Draft Decisiomasthat the renewal provisions, whilgtrotectingan access
seeker's sunk costs and allowing Queensland Raijjeteerate expected revenue to earan
appropriate return, should incentivise efficiency improvements in the network. Thisy
advanceQueensland Rail's legitimate business interests by increasing contracting efficiency and
potentially freeing up train paths for reontracting (s.138(2)(b)). It also contips with the

pricing principles (s138(2)(g)) In addition, the renewal provisions promotbe interest of
access seekers and access holders and the public interest in having an efficiently run network
(s.138(2)a), (d), (e), (h). Accordingly, we condéer our required renewal provisions are
appropriate with regard to all the criteria in section 138(2).

We have broadened the definition Gknewal'in Chapter 2 of this Decisi@uch thatthere will

be greater scope for variations from an existing accag®eement to still be considered a
renewal applicationIn addition,we require Queensland Rail to amend thenewal pricing
provisions to provide thaQueensland Rail will stidipply the renewal pricingulesto a non
reference tariff accesisolderif there are changes to the train servicsaresult ofsupply chain
improvements which would otherwise have meant that the application was not within the
definition of arenewalapplication.

In addition to these changes, we have also clarified the amendsrieoitn the Draft Decision in
relation to Queensland Rail not being any worse off in relatioretmvery of itscommon costs
as a result of accommodating supply chain improvement initiatives

107 Queensland Rail, sub. 26: 62.
108 Aurizon, sub. 20: 21; Glencore, sub. 25: 3.
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It is likely thatthe introduction of supply chain improvementsuld result ina reduction ofthe
incremental costs to Queensland Rail of providing the serginga corresponding reduction in
the access chargeslowever,Queensland Rail'sskin relation to common costs is protected
and Queensland Rail also has thenefit offreed-up capacity which it can recontract.

We do not consider that Glencorefgroposalis appropriate in thisnstane, as it tips the
balance too far in favour of a renewing accdsdder. We are aiming to strike a balance
between Queensland &l's and the renewal accedwlder's interests while increasing the
overall efficiency of the network. If a proposed renewal is too different from the existing access
agreemer, the accessolder is effectivelynegotiating a new access agreement. In tiegard,

we note that we have increased the obligations on Queensland Rail to vary the SAA for
demonstrable efficiency improvements (see Chapter 7 ofDeission).

See also Chapter 2 for a discussion about what the QCA considers should consténtaal”
(including in relation to intermodal services) for the rest of the negotiation provisions within the
2015 DAU.

Renewal pricing appropriateness

We consider that our approach proviglall parties with increased certainty. Access holders will
know that Queensland Rail cannot levy access charges with undue discretion and thereby
impose risk premiums on future investmenist the same time, itmay advanceQueensland
Rail's legitimate businesstered, as itincreases certainty bgroviding the potential fa future,

but not operrended, changes to access charges and the flexibiliget@rate expected revenue

that is at least enough tmeet the efficient costs of providing access to the service and include
a return on investment commensurate with the regaat and commercial risks involved

(s.138(2)(a)(b). (e).(9) and (h))

a7



Queensland Competition Authority Pricing rules

Summary3.6
Therenewal pricing provisions in the015 DAUnust providethat:

(@) the renewal pricing mechanism can be used only once

(b) access charge®r renewal access applicatiomsay be varied to account for
differences in the nature of costs and risks as well as actual costs or risks
between an expiring and renewing access agreement

(c) if an access seeker would be a renewal access seeker but for changes to it
train services to accommodatsupply chain improvements, it will still have
the benefit of the renewal pricing provisions

(d) inthe case that a contribution to common costs is an input for calculating
access charges arising from a renewal accommodating supply chain
improvements, Queensind Rail must provide details of how it calculated tha
input

(e) if Queensland Rail differentiates for cost or kisit must provide details of how
it calculated that differentiationfor both reference tariff and norreference
tariff traffics and renewing acess applications

()  price differentiation is limited to differences and changes in cost or risk
material limitations on available capacity

(g) all nonreferencetariff renewal access agreements are subject to the renew
pricing mechanisnmunless the expiring ecess agreement provides otherwise

See clause8.7.2(a)(vi) and 3.@), (f), (g) and the definition of 'renewalh Appendix F.

3.7 Rate ofreturn

The regulated rate of return is a key input into determinaggpropriate reference tariffsThe
regulated raé of return is calculated using a weighted average cost of capital (WACC),
comprising three primary components:

9 cost of equity typically estimated with reference to the Capital Asset Pricing Model (CAPM)
i cost of debt observed or estimated from the curredebt rate

i capital structure appropriate debt and equity proportions of firm market value, typically
determined by benchmarking.

Queensland Rail's WACC proposal comprises two principal parts:

i as at the approval date, an indicative, nominal piast, 'vanila’ WACC of 6.93 per cent,
comprising a cost of equity of 8.01 per cent and a cost of debt of 6.05 per cent. Queensland
Rait% proposed to update the riskee rate and debt margin once the averaging period for
determining themwas agreed between the QCAdRQueensland Rail

| after the approval date, a variable WACC, derived by adding a WACC¥Rafginl2 per
cent to the average yield on a fiy@ar Commonwealth Government bond over ady

109 Queensland Raisub. 2: 41
119Queensland Rail's 2015 DAU defines the margin as being the difference between the WACC as at the
approval date and the riskee componentof the WACC.
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trading period ending as close as practicable to, but not latem,tiize date that Queensland
Rail offers an access agreement to an access seeker.

The Draft Decision accepted Queensland Rail's proposed WACC opé.@&nt, subject to
updating the timevariant parameters (i.e. the ridkee rate and debt margjpusinga term and
methodology consistent with the QCA's standard approach.

Stakeholdes' submissions

Yancoaft! and New Hop¥? supported the methodology applied by the Q@ueensland Rail
said the riskfree rates for periods before 20§34 and 201415 were highef'3

QCA analysis aridecision

We have adopted wr Draft Decisionposition on an appropriatenon-time variant WACC
parametersfor Queensland Rajeesection 3.8 of the Draft DecisiofY

Two different WACC&eeTableb5) have beerdetermined

1 aWACOf 6.93 per centwhichis consistent with that proposed by Queensland Rail in its
2013 and 2015 DAUmIt whichis based on the parameters in our 2014 Draft Decisitms
WACG s applicable taeference tarffs relating to the periodrom 1 July 2013 t80 June
2016

i1 anupdated WACC d&.73per cent derived using a risk free rate and debt margin calculated
overa 20-businessday period beginning Monday, 14 March 20T&is WACC is applicalite
reference tariffs relating to the perioilom 1 July 201®&nwards

Both WACCs use the ndime-variant parametersised by the QCA in its decisions on Aurizon
Network's 2013 and 2014 DAUkat were proposed by Queensland Railits 2015 DAUYsee
Tableb).

The difference irthe two WACCs comes from the timariant parametergthe riskfree rate

and debt margin), assessed by Incenta Economic Consulting. Incenta's report for the June 2013
parameters was published with our October 2014 Draft Decision, while its report for the
MarchcApril 2016 parameters is published with tiigcision'!®

Queensland Rail said in its December 2015 submission that the WACC fariftithat would

have applied in relation to the period from 1 July 2013 to 30 June 2@kcbased on market
data froma different period (i.e. the 20 business days before 1 July 2013). It added that the risk
free rate so derived was higher in this previous period, and included a graph illustrating the
decline in riskree ratebetween July 2013 and February 2016

111¥ancoal, sub. 23.

112New Hope, sub. 2341

113 Queensland Rail, sub. 26: 30.

114\We note that the Australian Competition Tribunal (the Tribunal) has recently decided to set aside and remit
the AER's 2015 determinations for each of the appéaought by the NSW and ACT electricity distributors
(seeApplications by Public Interest Advocacy Centre Ltd and Ausgrid RCd&)pT L Among other
matters, the AER is required to remake its decision by reference to a gamma d\@ 2fave considekthe
Tribunal's decision in relation to gamma and find that there is nothing in the Tribunal's reasoning that
demonstrates that our approach to estimating gamma is inappropriaée the QCA 2016 decisions on
Aurizon Network and DBCT for further details.

1151ncenta Economic Consulting 2016.
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We agreewith Queensland Rail's commernithe riskiree rate has declined since 1 July 2013.
However, the WACC averaging period used to derive the WACC proposed in our 2014 and 2015
draft decisions is consistent with past practice, and the resulting WACC of &:93peis
consistent with the expectations of Queensland Rail and other stakeholders.

We do not consider it would advance Queensland Rail's legitimate business interest to reduce
the WACC by applying a new, later averaging period, in order to deriveatiffethat would

have applied in relation to the period from 1 July 2013 to 30 June 20188(2)(b). Changing

the WACC would also be against the expectations of access seekers, access holders and their
customers (s138(2)(e), (h)). Therefore, having eed to all the approval criteria in section
138(2), we consider it appropriate to adopt the 6.93 per cent WACC from the Draft Decision to
derive thetariff that would have applied in relation to the period from 1 July 2013 to 30 June
2016

Table5 Cost of capital parameters for the 2015 access undertaking

Parameter Applicableto the periodfrom 1 July |  Applicableto the periodfrom 1
2013 July 2016

Credit rating BBB+ BBB+
Riskfree rate 2.81% 2.00%
Market risk premium 6.50% 6.50%
Asset beta 0.45 0.45
Gearing(debt tototal 55% 55%
enterprisevalue)
Equity beta 0.80 0.80
Gamma 0.47 0.47
Equity margin 5.20% 5.20%
Cost of equity 8.01% 7.20%
Debt margin(induding 3.24% 2.520/116
financingallowance)
Cost of debt 6.05% 4.52%
WACC margin 4.12% 3.73%
WACC 6.93% 5.73%

116 The 'financing allowance' of 22 basis points covers refinancing costs (interest rate swaps) and transaction
costs. This is on top of the debt margin of 2.30 per cent assessed by Incenta for tlig @OLACC. For more
information on the allowance, se@CA 2016b207, Table 107.
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Summary3.7
The 2015 DAUhust:

(@ include a WACC of 6.9%r centper annumin relation to the period 1 July
2013 to30June 2016

(b) include a WACC &.73per cent per annumin relation to the periodfrom
1 July D16, consistent withthe QCA'sapproved WACC parameters.

3.8 Takeor-pay arrangements
Queensland Rail's 2015 DAU proposal

Queensland Rail proposed to maintain takepay arrangements within its 2015 DAUhis
means that access holders would pay a propart@ their contracted access charge, even in
the event that they do not actually use train service entitlements (TSES).

In particular,in relation to West Moreton network coal traffiQueensland Rail propodé¢hat:
1 access holders be liable for a ptetermined proportion of the total access chatgje

1 Queensland Rail provide take-pay relief where services are not provided due to a
Queensland Raflause(Schedule DY'8

These arrangements, amongst other things, provide revenue certainty for Queenslariy Rail
transferring a degree of volume risk to access holders.

The5 N} T 5SOAaA2Yy gt a (G2 F OOSLI vodpaySfgraMesty R wl A
Moreton network coal traffic at a predetermined rate where a reference tariff applies,
excluding instancesvhere access is not available due to a Queensland Rail cause (refer to
chapter 8 of the Draft Decision). However, we did not require a prescribed amount ebtake

pay where no reference tariff apptie

Stakeholders' comments

Aurizon agreed that, where r@ference tariffwas not payable, taker-pay charges should be a
matter for negotiation between the parties? Comments by ther stakeholders, except
Glencore, were in relation to reference tariff services and largely concerned witbréiseribed
rate of take-or-pay!?° Glencore said that, if no rate déke-or-pay was prescribed for non
referencetariff services, Queensland Rail would simply insist onpgEd@enttake-or-pay?*

QCA analysis and Decision

We accept that prescribethke-or-pay arrangements arappropriate for reference tariff train
services, but we do not accept that prescription of such arrangements is appropriate in the

17The rate of takeor-pay forWest Moreton network coal trafficis considered in Chapter 8 of this Decision in
the context of form of regulation matters.

118'Queensland Raffause is a definedérm in the 2015 DAU, which refleatsdzS Sy at I YR wl Af Q& Ay | ¢
make thenetwork availableo provide rain serviceentitiementsas a result oflefined events.

1195ee Aurizon, sub. 20: 49.

120 Aurizon, sub. 20: 49; 24, 49; Yancoal, sub. 27: 2; New Halpe24: 13.

121 Glencore, sub. 25: 2.
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context of nonreferencetariff servicesWe haveadopted our Draft Decisionn this regardsee
section 3.5 of the Draft Ecision)

Reference tariff train services

Prescribedtake-or-pay arrangements for reference tariff train services are appropriate given
the allocation of risks, rewards and costs have already been determined.

2SS | OOSLIi vdzsSSSyaf Iy R takebrpdy @bé WesiN®res@nanetivork iceal | LILI &
traffic at a predetermined rate where a reference tariff applies, excluding instances where
access is not available due to a Queensland Rail cause (refer to Chapter 8 of this Decision).

This is a reasonabkpproach which is inQueensland Rail's legitimate business interests, while
at the same time being in the interests of access seekers and access holders, consistent with the
QCA Act (s. 138(2)(b), (e), (m)xhould also promote the efficient use of capacty{38(2)(a)).

Non-referencetariff train services

Glencore said that, at a minimymnwve should impose a cap on take-pay arrangements for
non-reference tariff services. We do not agree with Glencore's submisdioissappropriate to
include regulation of takeor-pay in a reference tariff environmentbecause the QCA has
regulated the cost, risks and returns of the access chafggseor-pay provides some certainty
to the access provider where their upside is capped.

For a nonreferencetariff system,there is no similar regulation of costs and returasd
because of this, it woultbe inappropriateto regulate takeor-pay. It is not uncommon for take
or-pay terms to form part of negotiations in unregulated market environments. We maintain
the view that,for nonreferencetariff systems, the negotiation stage remains the appropriate
forum for the parties to consider taker-pay arrangementsand that its regulation could
inappropriately distort the negotiations between two sophisticated commercial parties

Glencore also said that referring disputes for arbitration may not be a reaisticn, but it did
not elaborate on this point. We consider that the negotizdbitrate modelis appropriate and
costeffective asthe reasoning behindt reflects thatthe possibility of dispute resolutiois
likely toencouragethe partiesto act more reasonably in negotiating take-pay.

We consider that this decision is appropriate after having regard to all submissions on the
matter and each of the factors listed Bection 138(2) of the QCA Act. It strikes a balance
between Queensland Rail's interests, accesgkes' interests and the public interest by
allowing the negotiatearbitrate model to be used (438(2)(b),(d), (e),(g), (h)).

Summary3.8

Queensland Rd# proposal to request taker-pay from access holders at a predetermine
proportion for reference tariff trainservicess accepted

SeeSchedule3 of the 2015 SAAAppendix G)
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4 ht 9w! ¢LbD w®O{v, Lw9adb

Part 4 of the 2015 DAU provides for the opemtrequirements that govern how Queensland
Rail will deliver train service entitlements (TSHé)ese include the network management
principles (NMPs) for Queensland Rail to schedule, manage, and demonstrate capacity for train
services (Schedule H)heyalso include the Operating Requirements Manual (ORM), which
prescribes rules for use of the network by train operators (Schedule G).

This Decision accepts a substantial part of Queensland Rail's 2015 DAU proposal but requires
amendments to clarify how thieMPs and ORM will operate.

The Decision in this chapter differs from the Draft Decisiainly as follows

1 Inrelation to scheduling changes, Queensland Rail is only required to notify those
stakeholders who are nesiccess holderthat opt in

1 Queenslandrail's natification requiremerior changes to planned possessiuas been
extendedo three monthsfrom 20 business days

1 Queensland Rail@bligations in relation to the Environmental Impact and Risk Management
Report (EIRMR) procdsave been made legsescriptive

1 Compensation provisions for changes to the ORM via a DAAU process have been removed

i Provisiondor amendng the ORM for minor matters and safety matters have been removed.

Introduction

The safe and efficient operation and use of QueenslaaidisRhetwork will be guided by the
NMPs (Schedule F) and ORM (Schedule G) in the 2015TBANMMPSs set out how Queensland
Rail will coordinate maintenance and other track restrictions, schedule and operate trains and
demonstrate available capacitfhe poposed ORM governs a variety of other procedures for
operating trains and addressing mattensch asafety and emergency responses.

In our Draft Decision, we indicated a number of particular provisions which we required to be
amended or varied before wevould consider the relevant Part and Schedules to be
appropriate. Queensland Rail has accepted some of these amendments (in relation to the NMP)
but has also not accepted a substantial number of required amendments. Key issues are
summarised irmable6 below. Matters that require a more detailed explanation are discussed in
Sectiongt.1 to4.4.

Table6: Summary of key positions and decisioroperating requirements, NMP and ORM

Summary of the 2015 Queensland Rail's Other stakeholders' QCA Decision

Draft Decigon position positions

1. Changes to train plans

Abroader range of Accepted in part. Largely agreed with the | See Sectiod.1.

partiesshould be Draft Decision. New

notified about changes Hope and Yancoahid

to Queensland Rail's notice foramendngthe

train plans. MTP and DT®as short

Access holdershould be | Did not accept. Agreed with the Draft See Section 4.1.

consulted abougll non- Decisim. New Hope

emergency perational suggested some
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Summary of the 2015
Draft Decison

Queensland Rail's
position

Other stakeholders'
positions

QCA Decision

constraints that affect
schedulel paths on the
DTP.

additional amendments.

Queensland Raghould
seek agreement from
access holder® vary
the DTP from the MTP,
except for emergeries,
andreport on timing of
planned possessions.

Did not accept

Agreed with theDraft
Decision.

See Section 4.1.

Queensland Raghould
delay changes to the
MTP until related
disputes are resolved.

Did not accept.

Agreed with the Draft
Decision.

See Section 4.1.

Queensland Rashould
make reasonable
endeavours to minimise
adverseeffects of
constraints offer useable
replacement train paths.

Did not accept.

Agreed with the Draft
Decision.

See Section 4.2.

2. Coordination with adjoining networks

Queensland Rashould
consult with other
railway managers on
matters affecting both
networks and minimise
effects on through
running trains.

Did not accept.

Agreed with the Draft
Decision.

See Section 4.3.

3. Passenger services

Network controllers
should'act reasonably’
when forming a belief
that it is necessary to
give priority to passengel
train services.

Did not accept.

Agreed with the Draft
Decision

See Section 4.4.

4. Operating Requirements Manual

The ORM shoulttalance
obligations and
requirements, clarify
procedures and link with
other provisions.

Did not accept.

Agreed with Draft
Decison. Aurizon
suggested some

additional amendments.

See Section 4.5.

The ORMshould not be
amendedfrom the SAA
but (except for certain
minor matters) via the
DAAU process.
Compensatioraddressed
in the SAA.

Did not accept.

Agreed with Draft
Decision.

SeeSection 4.6.
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4.1

Changes to train plans

In the 2015 DAUQueensland Rail did not propose to consult with stakeholders when it varied
the daily train plan DTP from the schedule set out in themaster train plan TP if an access
holder's train services wergot affected (Schedule Hf.an access holder's train services were
affected, the 2015 DAU's proposed process for changing the MTP andeDdiRed that
Queensland Rail (except in cases of urgent or emergency possessions):

1 notify access holders whose adgtieswere affected by any modifications, of changes to the
MTP at least 20 business days in advance

i consult with relevant access holders where a proposed change to the MTP would result in
those access holders' scheduled train services not being met

i agree modifications to the MTP with relevant access holders where the chaag@ot
within the scope of those access holders' TSEs.

The proposed NMPs provided that if Queensland Rail wished to make atshmorthange to a

DTP at least two business days befdhe DTPwas scheduled because of an operational
O2yaidNIAYylGsE YR GKS @GINARFGAZ2Y ¢2dzdZ R NBadzZ & Ay
being met, Queensland Rail filsas toconsult with that access holdeQueensland Rail also

proposed that it nay alter the DTP before the DTP is scheduled if Queensland Rail invites
affected access holders to consider and agree to the changes at least 36 hours before the day of
operation!??Queensland Rail said:

Once scheduled, Queensland Rail cannot vary thesD8&B to adversely affect the access holder
except where an Emergency Possession is regi#ted.

Queensland Rail proposed broader notification, but only by publishing an unredacted MTP on
its website every six montHs?

Our Draft Decision proposed to increaghe natification, consultation and agreement
obligations on Queensland Rail in relation to scheduling changes.

Stakeholders' submissions
Queensland Rail largely rejected the Q(posedamendments'?®

Yancoal and New Hope agreed with the QCA's Drafiside&® however, both remaiad
concerned about the amount of discretion Queensland Radl to change the MTP and DTP
without the consent of access holders. New Hope suggested a number of additional
amendments in this regartt’

Glencore and Aurizon supporehe QCA's Draft Decisiéff. However, Aurizon said that there
should be some additional amendments which albolfor an access holder to suggest changes
to the MTP which idl not otherwise impact on the running of the systé.

122 Queensland Rail, 2015 DAU, ScheduldsE22(ej(h).

123 Queensland Rail, sub: 28.

124 Queensland Rail, 2015 DAU, Schedule F, cls. 2.1(h), ().
125See Queensland Rail, s@f: Schedule 7.

126'yancoal, sub. 27: 4.

12T NewHope, sub. 23: 18.7.

128 Glencore sub.25: 1; Aurizon, sub. 20:¢®.

129 Aurizon, sub. 20: 385.
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QCA analysis and Decision

We do not consider thatQueensland Rail's proposed Schedules Rppropriate Instead, we
require Queensland Rail to make amendments to Schedule F to impose stricter obligations on
Queensland Rail to notify, consult and more appropriately seek agreementegtss holders
before making changes to the MTP and DTP.

We havelargely adopéd our Draft Decisiormposition (see section 4.1 of the Draft Decisidn)
this regad, except for some additional amendments discussed below

The QCA considers Queensland Railukh amend its proposed 2015 DAU, so that before
changing the MTP or PTJQueensland Rail is required to:

9 notify an expanded range of affected parties about changes to its train and maintenance
scheduling and planning documents

i consultwith affected accesBolders in relation to all changes that affect access holders'
scheduling

i1 seek agreemerftom access holders in more circumstances

i delay implementatiomof disputed changesyntil the matter is resolved, except for urgent
safetyrelated issues.

Notify

In our Draft Decision weroposeal that Queensland Rail amend its proposed Schedde that
Queensland Railas obligedo notify affected parties of changes to the train services and other
activities detailed in its planning and scheduling documents ay aarpossible and as often as
necessaryThis included notifying supply chain participants that are affected by those changes.

To do otherwise is inconsistent with an efficiently run network and contrary to the interests of
access holders and access saske

Notifying affected parties is not, in our view, an onerous requirement. Queensland Rail is a
sophisticated organisation that already actively notifies affected parties other than access
holders.For example, Queensland Rail already publishes servidates and planned closures

on its website for its relategharty operationst3® We anticipate that Queensland Rail could use a
similar website approach for notifying parties about changes to train plans across its network
that affect nonpassenger access held and other parties. Thigould limit any administrative
costs, andhereby limit any negative impact on Queensland Rail's legitimate business irgerest
(s. 138(2)(h)).

We accept Queensland Rail's position that it should not have to notify affectepavho do
not opt in and that its obligation to notify should be able to be satis@éber by its portalor
website, or in meetings (at Queensland Rail's discretidmiswould have regard to Queensland
Rail's legitimate business interests fmnimisng the administrative costs on Queensland Rail,
while allowing nottes to be availabléo those parties who wish to be notifiedhis particular
suggestion was raised by the QCAhiaDraft Decisiort3!

130 This includes upcoming closures for the next 14 days and those planned over the next 12 months. In
addition, Queensland Raihnounce delays to services arutovides clear, regular updatefor its passenger
operations. Seéttp://www.queenslandrail.com.au/RailServices/City/Pages/Plannedclosures.aspx

131See QCA 20134.
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New Hope said that Queensland Rail should be requicegrovide six months' notice of
proposed changes to the planned possessions which are expected to have a duration of greater
than four days, and three months' notice of all other planned possessions (except emergency
possessions). New Hope said that change planned possessions can have significant impacts
on erd users' logistics and impose material adverse cost impacts.

We agree with New Hope in relation to the effect of changes to planned possessions. Planned
possessions are, and should be, part abragiterm planning schedule. If these stoppages occur
without sufficient notice, users of the network can face substantial consequences upstream or
downstream of the network. We consider that three months' notice is not a particularly long
period when conslering the planning that initially goes into an MTP. Accordingly, we require
that the notice period for Queensland Rail changes to planned possessions should be three
months.

We do not agree that the notice period for changes to planned possestiahsvill be longer

than four days should be six monthale consider that a threenonth notice period strikes a
reasonable balance between flexibility and appropriate notice. This is also consistent with the
amount of time which Queensland Rail requires fronaaness holder if it requests a change to

an MTP.

Queensland Rail should be required to give three months' notice of modifications to an MTP
(except for urgent and emergency possession). We consider that this period of notice is
balanced and symmetrical thian access holder's notice requirements if it wishes to change the
MTP. It also promotes upstream and downstreafficieng, as well as planning efficiepcand

is appropriate in regard toestion 138(2), most notablyection 138(2)(a), (d), (eand(h).

We remain of the view that an approach to notify a broader range of stakeholders of changes to
the train plans when they are proposed and implemented will enable the efficient operation
and use of significant infrastructure by providing affected partiés timely information that

they could use to manage and mitigate the impact {38(2)(a) and 69E of the QCA AéS.

such, we also consider this requirement to be in the public interest, and in the interests of
access holders and seekers 188(2)(d),(9), (e), (h))Therefoe, we consider it appropriate to
require the ‘optin' notification of a wide range of supply chain participants, having regard to all
the criteria in section 138(2).

Summary.1
TheNMPs inSchedule F of the 2015 DAhust providethat:

(@ Queensland Rail is obliged to notify a broader range of parties about chang
to its train plans However, Queensland Rail is only required to notify parties
(other than access holders) who have opted to be notified

(b) Queensland Rail be required to givthree months' notice of modifications to
the MTP (except for urgent and emergency possessions)

Seeclauses?.1(d) 2.1(m)and 2.2(c)in Schedule F té\ppendixF.
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Consult

In our Draft Decision, we required Queensland ®adonsult in a wider rangefa@ircumstances
with access holders whwere affected by changes to an MTP or DTP.

We do not accept Queensland Rail's position that our proposed amendments are impracticable,
given the large number of changes and short planning windows leading up toatheofd
operation1*?

While it may advance Queensland Rail'¢egitimate business interests not to consult on
operational constraints that affect the DTP, we consider thatabsence of such consultation
does not promote the efficient use and operation ofl fiafrastructure (s138(2)(a), (b))Nor is

it in the interests of access seekers or holderd 88(2)(e), (h)We thereforeare of the opinion
that the amendments outlined in our Draft Decision are approprig@vingregard to all the
criteria in secthin 138(2)

We consider Queensland Rail should consult with access holders on all operational constraints
that affect the access holder's scheduled paths on the @iRensland Rail need only make
reasonable endeavours to consult in the case of urgent ogrgency possessions and pressing
safety issue$3® We understand that Queensland Rail consults on most operational constraints
in practice, as consulting about changes to its DTP is an essential part of providing a service to
its customers.

We also do not ecept Queensland Rail's position that being obliged to consult with relevant
access holders in relation to operational constraints which affect those access holders'
scheduled paths on a DTP could put Queensland Rail in a position where it is unablelp com
with its statutory obligations or incurs additional liability because third parties dictate safety
requirements regarding its network?

This is because the obligationrmeerely to consult(and as discussed below, make reasonable
endeavours to agree alit changes)The effect of the amendments is to provide for some
cooperation between parties who both have an interest in, and are affected by, the scheduling.
Plainly, any statutory obligations or additional liabilities on Queensland Rail would bemnteleva
to an assessment of the reasonableness of its action.

Given this, a broad obligation to consult is not an onerous requirement on QueenslaritoRail
large extentour Decisiorformalises what occurs in practice anyway.

It also promotes the efficient use and operation of the rail network, as it provides access
seekers and access holders with greater certainty they will receive a standard of service
consistent with their TSEs (88(2)(a), (e), (h)).

We agree with New Hope's suggested amendments t@teran obligation to make access
available based on the DTP and ceeatlink between the MTP and DTPThese amendments
provide that a DTP is developed from, and consistent with, the applicable Wi&Ronsider

that these suggested amendments provide itlararound Queensland Rail's obligations in
relation to DTPs. We consider that this clarity further helps to promote the efficient use of and
operation of the rail infrastructure, while clearly delineating each party's responsibilities in

132 Queensland Rail, sub. 26, Schedule 7: 6.

133 Many safety issues will be addressed by urgent or emergency possessions, but some result in other
measures such as speed restrictions.

134 Queensland Rail, sub. 26, Schedule 7: 7.

135New Hope, sub. 23: 16.
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relation to train scheduling (s. 138(2)(a), (b), (e), (h))mhy also advanceQueensland Rail's
legitimate business interestfor obligations to access holdets be clearly outlined, sahat
each party knows where it stands in relation to each other (s. 138(2)(b)).

Sumnary 4.2
The NMPs irschedule F of the015 DAUmust:

(@) provide for Queensland Rail taonsult access holdeiis relation to all
operational constraints that affect the access holder's scheduled paths on t
DTP, except in the case of urgent or emergency pssons whenQueensland
Railneed only make reasonable endeavours to consult

(b) clarify Queensland Raibbligations in relation to making access available
based on the relevant DTPs.

Seeclauses2.2(b), 2.2(e), 2.2(f)2.2(j)and 2.2(j)(iii) inSchedule ko AppendixF.

Seek agreement

The2015 DAU provided that Queensland Rail would seek agreement from access holders for all
changes to the MTP thatere not consistent with contracted TSEs.

In our Draft Decision we also required that Queensland Rail mzésonable endeavours to
agree with access holders about changes to the DTPs thatedfiéwise access holders' TSEs.

In doing so, we accepted that Queensland Railld make an exception for urgent and
emergency possessions and pressing safety matach as speed restrictions, bute still
proposed that its planners and controllers should make reasonable endeavours to consult about
changes to the DTP.

We do not agree with New Hope's suggestion to deleterétierence tourgent possessions. We
believe that Queensland Rail is currently in the best position to understand its own
requirements in relation to emergency and urgent possessions.

Queensland Rail said:

Seeking agreement ... provides no perceivable benefit ... as Network manager, Queensland Rail
already ensures that it consults with affected parties on chaiies.

Queensland Rail did not accept our Draft Decisiut consideed that the obligation to seek
agreement, despite the fact that it already consultwith affected parties, would impose a
significant administrative burdef?’

As Queensland Railready consults with affected partiege cannot accepthe assertion ofan
addedsignificantadministrative burdenOur required amendment to seek agreement does not
impose obligations on Queenslafthil in relation to noraffected parties, only relevant access
holders. Further, our amendments only require Queensland Rail to use reasonable endeavours
to seek agreement. Our required amendments would therefore not create an oppressive
administrative buden.

Timelinessn respect otthe start and finish of planned possessions is a fundamental indicator of
the efficiency of the management of a rail netwoks the name implies, planned possessions

136 Queensland Rail, sub. 26, Annexure 7: 7.
137 Queensland Rail, sub. 26, Annexure 7: 7.
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are typically settled well in advantesometimes two yearsor more before the day of
operation.If planned possessions are changea dte stagea range of parties thataverelied

on those longestablished plans will be adversely affect&tierefore, varying the DTP from the
MTP for changes to planned possessi should be an unusual event, particularly as all traffics
on Queensland Rail's network are timetabled.

We therefore consider that Queensland Rail's proposed requirements for making such changes
are not appropriate havingegard to the interests of aces seekers and holders in terms of
giving them certainty about receiving their TSE488(2)(e), (h)). Thegiso hinderthe efficient

use and operation of the rail infrastructurgs. 138(2)(a)) as they place too little onus on
Queensland Rail to adhete the timing of its planned possessioierefore, while it may be

in Queensland Raillsgitimatebusiness interest to change the time of possessions38(2)(b)

we consider that Queensland Rail's propdsaiot appropriate

As mentioned above, weodnot consider it appropriate that Queensland Raibuldbe required

to agree with affected access holder in relation to changes to the DTP. Ratherguiee that
Queensland Rail make reasonable endeavours to agree any changes to planned possessions in
the DTP compared with the MTP, where those changes affect A&ies.we consider that
Queensland Rail should be able to vary the DTP from the MTP without seeking agreement from
affected access holders in cases of emergency possessions and pressingsadsty

We would be concerned, however, if Queensland Rail consistently failed to adhere to the timing
of planned possession§Ve therefore require Queensland R&il report on whether it has
adhered to the timings of the planned possessions in its MTP.

This reasonablendeavours regime for changes to planned possessions in theuppBrtsthe
efficient use and operation of the rail network, and the interests of access seekers and holders,
in giving them certainty about receiving their TSE438(2)(a) (e), (h)).

Summary.3
TheNMPsand reporting requirementsn the 2015 DAUnust provide that Queensland Rail

(@) makereasonable endeavours to seek agreement inaffected access holders
where it varies the DTP from the MTP, except for emergepogsessionsind
pressing safety issues

(b) report on its adherence to timings of planned possessions in the MTP.

See claus®.1.2(a)(x) andschedule Felause2.2(f) in Appendix-.

Delaying disputed changes until resolution

We require Queensland Rail to amend its pyepd Schedule F, so that where an access holder
disputes a change to the MTP, other than in cases of an emerggnaogent possession or a
pressing safety matter, then the change should take effect once the dispute is resolved via the
dispute resolution rechanisms in the 2015 DAU.

We consider that allowing changes to the MTP to go ahead while they are subject to a dispute
would be detrimental tathe interests of access seekers and holderd 88(2)(e), (h)) and that

this outweighs any legitimate busineggerest Queensland Rail may have in going ahead with
changes it has decided are desirable.
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4.2

Asciano said that either truncated tirframes or an alternative to the DAU dispute resolution
provisionswere required to allow a timely resolution of disputeser train plan change$® We

are not convinced of the merits of a separate truncated process applying in this circumstance
We considerit sufficient thatthe partiesshouldact reasonably in any everand consider that

this should provide for timely resdion of disputes.

We do notagree withQueensland Rail's (and implicitly fsw's) position that our proposed
amendment will lead to inefficiencies and disruptions to the running of the network in some
cases. Nor do wagree withQueensland Rail's propitien that stakeholders could use the
processfrivolously, as there is no evidence to date that stakeholders have acted in such a
manner:3?

Relevantly, we note that for changes to the MTP an access holder's agreement is 'not to be
unreasonably withheld'. Wkave in addition to the changes required in the Draft Decisaigsg
included that the dispute provision operates in relation to ‘bona fide' disputes. We consider that
these factors should mitigate against any fears Queensland Raibbas'frivolous'disputes.

Also, given that any change to the MTP that is not an urgent or emergency possession or
pressing safety matter should, as noted by Queensland*Raikccur at least three months
before the day of operation, Queensland Rail and its access hatetdd have sufficient time

to resolve disputes under the provisions in the access agreements. We consider that this
reasoning also applies to Asciano's concerns.

Our required amendmentgromote the efficient use and operation of the rail network and the
interests of access seekers and holderd 38(2)(a), (e), (h)).

Summary.4

The rules for changes to train plans ischeduld= of the 2015 DAUnust provide for
delaying changes to the MTP until related bona fide disputes are resolved.

Seeclause2.4 inSchedule F té\ppendixF.

Minimising the adverse effects of operational constraints

Queensland Rail proposed to use reasonable endeavours to minimise any material adverse
effects of planned, urgent or emergency possessions, that predettain servicesfrom
operating 'substantially in accordance with the Access Holder's Train Service Entitl&fent'.

In our Draft Decision, weroposed that Queensland Raibe requiredto use reasonable
endeavours to minimise the material adverse effects in relation to @drational constraints.

We alsoproposed thatQueensland Rabe required when mitigating material adverse effects
caused by changes to the MTP or DTP, to use reasonable endeavours to offer substitute train
pathsthat an access holdeald actually usé#?

138 Asciano, sub. 28: 17.

139 Queensland Rail, sub. 26, Annexure @.7

140 Queensland Rail, sub. 26, Annexure 7: 7.

141 Queensland Rail, 2015 DAU, Schedule F, cl. 2.3.

1425ee QCA 2: 7&80 and the QCA's 2015 DAU cl. 2.3, which introduced the concepts of 'useable schedule
time' and 'alternative schedule time'.
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Stakeholders' comments

Stakeholders agreed with our required amendmentsut suggested some further
amendments'#3

Queensland Rail did not accept our required amendments and said fideyotl balance the
interests of all parties appropriatel}*

QCA analysiand Decision

We are of the view that Queensland Rail should use reasonable endeavours to minimise any
resulting material adverse effects of all operational constraints, consistent with the obligations
in its access agreementéle are also of the view thathere Queensland Rail intends to provide

a replacement path, the replacement path should be, within reason, a path the access holder is
able to use efficiently.

Our Decisiorhas adoptedhe Draft Decisiorpositionin this regard (sesection 4.2 of the baft
Decision)

Obligation to address adverse effects

Any operational constraint has the potential to result in an access holder's scheduled train
services not being met.

But Queensland Rail's proposal that it will use reasonable endeavours to addremseadv
effects only in relation to possessions means that a range of disruptions including speed
restrictions and other safetyelated matters will not be coveret®

Minimising adverse effects only in relation to operational constraints which are possessions
not in the interest of access seekers or access holders in receiving their TSEs, or consistent with
the efficient use and operation of the rail network {88(2)(a), (e), (h)Jhis concern outweighs

any legitimate business Queensland Rail may haveawing the adverse effects unaddressed
(s.138(2)(b)).We therefore cannotconsider Queensland Rail's propostd be appropriate

having regard to all the criteria in section 138(2)

Accordingly, werequire that Queensland Rail use reasonable endeavoursninimise the
effects of operational constraints wherever a TSE is affectbis broader responsibility on
Queensland Rail is reasonable because the proposed requirement is noteaged. In
particular, in using 'reasonable endeavours to minimise' tHeat$ of the change, Queensland
Rail may take into account a range of commercial and operational matters, including safe
operation of the network:#®

We consider that this appropriately balances the interests of all parties.

We consider that thisgs approprate having regard tahe legitimate business interest of
Queensland Rail as it provides enough flexibility in complying with the requirement
(s 138(2)(b)).It also places sufficient onus on Queensland Rail to consider the interests of
access seekers amblders in receiving their TSEsX38(2), (e), (h)).

143See New Hope, sub. 23:¢l7; Yancoal, sub. 27: 4; Glencore, sub. 25: 1; Aurizon, sulg@0: 5

144 Queensland Rail, sub. 26¢hedule 7: Queensland Rail's detailed comments were limited to those made in
relation to the new definitions and obligations in relation to alternative scheduled times.

145 Queensland Rail, 2015 DAU, Schedule F, cl. 2.3(a).

146 Queensland Rail, 2015 DASLhedule F, cls. 2.3(a) and (b).
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Useful train paths

In our Draft Decision, we also included two new definitions whiath tha effect of requiring
Queensland Rail to have regard to the usefulness of the alternative schedule timesitwhich
offeredin substitute for varied paths of access holders.

All stakeholders, except Queensland Rail, agreed with these required amendments. New Hope
suggested some additional amendments to the definition of 'useable schedule'firdairizon

and Ascianalso suggested that if Queensland Rail cannot offer a useable schedule time, and
the offered replacement path is not useable by an operator, it should be recorded as a
Queensland Rail Cau¥8.Queensland Rail considered that the obligations should be oh eac
operator to accommodate the alternative paths which Queensland Rail offers in substitution for
varied paths:*?

Despite the concerns raised by Queensland Rail in its December 2015 submissioapivibe
opinion that Queensland Rail should be requirechave regard to the utility of any alternative
paths.We consider that this is the appropriate outcome for a number of reasons, including:

1 Queensland Rail is in the best position to have an overall understanding of the operation of
the network and the redvant available paths and schedules.

1 Most variations to the MTP and DTP will be as a result of Queensland Rail's changes.
Queensland Rail has contractedprovide access and has agreed to provide train paths in
accordance with the MTP and DTP. If thesedranged, there could be substantial
inconvenience and cost to an operator.

1 The required amendments do not impose an absolute obligation. They only require
Queensland Rail to use reasonable endeavours. We consider that the reasonable
endeavours test stibrovides some flexibility for Queensland Rail if it cannot, after
consulting with the relevant access holder, provide an ideal replacement.

The current replacement path rules are not in the interests of access seekers or access holders
in receiving theilSEs (438(2)€), (h)). In particular, Queensland Rail's proposal is-sited to

the extent that it is in conflict with the interests of access seekers and holders, which could
make the operation and use of the network less efficieni88(2)(a), (e)(h)).

We do not consider it appropriate, given the required amendments which place additional
obligations on Queensland Rail regarding variations to the MTP and DTPs, to iNewde
Hope's suggested amendments Aurizan's and Asciano'suggestions inelation to increasing

the scope of the definition of 'Queensland Rail CatiSe'.

We consider that our required amendmentsll increasethe obligations on Queensland Rail
sufficiently.Our amendmentwill have the effect of minimising interruptions to acedwlders'
schedules, allow for disputes to be lodged with theAQ#hd require Queensland Rail to consult
and seek agreement where relevant. We consider that these changes strike an appropriate
balance between Queensland Rail's and access holders' itdkel&® consider that tanclude

New Hope's suggestions and/or tncrease the scope of the definition of 'Queensland Rail
Cause' would tip the balance too farfavour ofone party.

147 See New Hope, sub. 23:¢l&7; Yancoal, sub. 27: 4; Glencore, sub. 25: 1; Aurizbn26usc6.
148 Aurizon, sub. 20: 45; Asciano, sub. 28: 17.

149 Queensland Rail, sub. 26;19.

150 Aurizon, sub. 20: 45.
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4.3

Summary.5

The operational constraints provisions in Schedule F of t8615 DAU must provide that
Queensland Rail is required to use reasonable endeavours to minimise the materiarady
effects of all operational constraints andlso use reasonable endeavours to offer useab
replacement train paths.

Seeclauses2.3(a) and2.3(c)in Schedule Fand definitions of ‘alternative schedule time
and 'useable schedule time' in Appendix

Coordination with adjoining networks

Queensland Rail's 2015 DAU proposal

Queensland Rail proposed to use reasonable endeavours to condhit other railway
managers on coordinating maintenance activities, develgpMTPs and amendg the ORM,
and to minimise adverse effects on througimning trainst>!

In our Draft Decision, weroposed makinghe obligations to consult and minimise adverse
effects in relation to throughrunning trains more robust?

Stakeholders' comments

Stakeholders supported oyroposedamendmentsand said thathat coordination with other
railway managersis essential to the efficient use and operation of Queensland Rail'
infrastructure!®3 New Hope said 'the rail network will not operate efficiently unless Queensland
Rail is properly engaged in alignment/coordination activitiess'.

Queensland Rail did not accept quooposedamendments. Queensland Rail said that the QCA
had no authority to require Queensland Rail to consult or otherwise communicate with other
railway managers®

QCA analysis and Decision

We consider Queensland Rail should always consult with adjoining network managers on
scheduling and other operating matteraffecting both networks rather than just using
reasonable endeavours to consult 'as relevant' and ‘'from time to tikWe'.consider that rather

than merely having a 'view to' minimising adverse effects, Queensland Rail should be required
to use reasonablendeavours to minimise the effect of any scheduling decisions or changes on
through-running trains.

We have adopted our Draft Decisionposition in this regard (seesection 4.3 of the Draft
Decision)

We consider that Queensland Ra#@15 DALproposal $ too weak a level of obligation for such
an important matter given that a large proportion of freight services contracted to use
Queensland Rail's network use track managed by other operators for part of their joditnisy.

151 Queensland Rai2015 DAU, cl.2
1525ee QCA 2015: 832.

153See New Hope, sub. 23: 17.

154 New Hope, sub. 10: 39.

155 Queensland Rail, sub. 26: 11.
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4.4

includes all services travelin along the North Coast line between Gladstone and
Rockhamptort6

Consultation with other adjoining networks involves giving other pattiesnformation about
the operation of Queensland Rail's betoail infrastructure, which is necessary to enable
effedive access to the declared servi¢airthermore, pstream and downstream systems, and
the network itself, must be coordinated at the points of overlapatidinterruptionsto train
services and be delivered efficiently and in a timely manner. To dawibe, would preclude
effective access to the services provided by Queensland Raills-b&lanfrastructure.

We do not agree with Queensland Rail that we do not have the authority to impose this
obligation on Queensland Rail.

We have had regardo Queensland Rail's legitimate business interests in considering its
proposed rules for scheduling throughnning traind®” and we do not consider that this
obligation willimpose a significant financial burden on Queensland Rail. We consider that
Queensland Rail proposal isiot appropriate, having regard tihe interests of access holders
and seekers in receiving their BSEs it is too narrw, given the importance of proper
scheduling to throughiunning trains.

Queensland Rail's proposal, therefore, does mmmote the efficient use and operation of the
rail infrastructure(s.138(2)(a), (e), (h)).

We require that Queensland Rail consult on scheduling changes that affect other railway
managers and that it use reasonable endeavours to minimise the effedisesé changes,
rather than just having 'a view' to doing &%.

Summary.6

The 2015 DAUnust providethat Queensland Rail is required to consult with other railwe
managers on scheduling and other matters affecting both networks and use reason
endeavous to minimise the effect on througfiunning trains.

See clausd.2 in Appendix-

Passenger services

Werequirethat Queensland Rail amend the NMPs in its 2015 DAU so that a network controller
must be 'acting reasonably’ when forminghbelief that it 8 necessary to give priority to
passenger train services.

We have adopted our Draft Decisiorposition in this regard except for the change discussed
below (seesection 4.4 of the Draft Decision)
Stakeholderscomments

Stakeholders agreed with our Drafe€ision. New Hope said it:

156 See also New Hope's discussion on the various possible futures for the West Moreton system: New Hope,
sub. 23: 17.

157 Trains fom adjoining networks which interact with Queensland Rail's network.

158 Queensland Rail, 2015 DAU, 4P
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appreciates the legislative requirement for passenger priority, but it is not in the interests of
Access Seekers or Access Holders, the public interest or efficient use of the infrastructure for
passenger priority to become a alofor poor planning and scheduling practiées.

Queensland Rail objected to our proposed amendment, saying that the QCAidAobtd
override the Tl Act and that Queensland Rail, if iethib comply with its passenger priority
obligations, night face sulstantial civil penaltie$®®

QCA analysis and Decision

We accept that Queensland Rail has legislative obligations in relation to passenger trains.
However, we do not consider that our required amendmergsult in the QCA Act overriding

the TI ActNor do weaccept the implicit proposition that, by having a network controller act
reasonably, Queensland Rail will somehow become more exposed to penalties under the Tl Act.

The intention and effect of the amendmenissimply to provide that aelief formed by he
network controller must be reasonable. This is not a particularly onerous standard and one that
a network controller should be meeting in any event. The explicit inclusion of this standard
removes the unfettered discretion which, although not likelylldabe used by Queensland Rail

to cloak poor planning and scheduling.

For the most part, Queensland Ral&15 DALlprovisions provide a balance between the public
interest in safe and timely operation of passenger trains, the legitimate business inteffests
Queensland Rail as operator of those passenger trains and provider of-kalcservices, and
the interests of norQueenslaneRail access seekers and holderd 88(2)(d), (b), (e), (h)).

We have accepted Queensland Rail's submission that the sigedlel. 2.2(e)(i)(C) of Schedule
F)which allows Queensland Rail to vary the DTP in relation to its passenger trains where no
other access holder is affected should be reinstafeg proposedin the Draft Decisiorto

delete this subclausp We consider tht this is appropriate given the checks and balances we
have applied to other variations to the MTP and DTP.

However, Queensland Rail has not specified that the network controller must act reasonably in
determining that it is necessary to act to favour paisger services in such circumstandégsen

that, in relation to passenger services, Queensland Rail is a related access pthvider
Queensland Rail may have a potential conflict of interest and be inclined to support actions
(beyond those provided in th@CA Act or envisioned by the QCA in relation to peak services in
the metropolitan system) to prevent passenger trains from being late. Similarly, without a
decision having to be based on relevant, objective evidence, decisions which may have a
materially averse effect on access holders could be made based on any number of irrelevant
factors.

We therefore consider Queensland Rail's passenger service provisions do not appropriately
balance the interests of Queensland Rail and access seekers and access Asldach, we do

not consider it appropriate to approve Queensland Rail's propbsaing regard to all the
approval criteria in sectioh38(2).

We consider that iis appropriate to require¢he network controller to act reasonably when
forming a view abot scheduling to favour passenger traimscause it advances the interests of
access holders and promotes the efficient use and operation of Queensland Rail's néteork.

159See New Hope, sub. 23: 17.
160 Queensland Rail, sub. 26, Schedule £161
161 See QCA Act, definition of 'related access provider'.
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4.5

do not consider the amendments to beontrary to Queensland Rail's legitimate busises
interests because we do not consider that that amendments would cause Queensland Rail to
fail to satisfy its obligations either under the TI Act or the pending access undertaking
(s.138(2)(a)).

We alsoadopt Section4.5 of our October 2014 Draft Decisiand require Queensland Rail to
clearly specify the NMPs in the undertaking will apply to all services including Queensland Rail's
own passenger services.

Summary.7
Theoperating requirements andNMPs in the2015 DAUmust:

(&) clearly specify that the NMPBwill apply to all services including Queensland
Rail's own passenger services; and

(b) provide thata network controlleris required tobe ‘acting reasonably' when
forming a view that it is necessary to give priority to passenger services

Seeclause 4.1(dand Schedule FElauses3(i)(i), 3(i)(ii) in AppendixF.

Operating Requirements Manual

Queensland Rail has proposed that a variety of rules and procedures for use of the network by
train operators be set out in the ORNIhese standard provisions, mogtwhich were included

in the SAA in the previous 2008 undertaking, are common across the network and not subject to
individual variation between different access agreemeftsey address, among other things:

1 interface risk managemetf, including environmetal risk management
i safe working procedures and safety standards

i incident and emergency response procedures

9 various technical requirements for train control and network planning
1

requirements such as those for forecasts by the operator of expected traiicesrand how
and when safety notices will be issu&d

Queensland Rail said in its material accompanying the 2015 DAU that the ORM reflected 'an
appropriate allocation of risks for its business'

In our Draft Decision, wproposedthat the ORM be amendeith a number of places to make
certain requirements more reasonable, improve its operation and claaitgd enable a proper
fit with the 2015 DAU and SAA.

Stakeholders' comments

Stakeholders other than Queensland Rail agreed with the amendmentpregosedin our
Draft Decision. Aurizon said that, in addition to the Q@#dposedamendments, Queensland

162 How different $akeholders on the network interface with each other.
163 Queensland Rail, 2015 DAU, schedule G.
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Rail should also be obliged to consult with access holders in relation to changes to the ORM due
to safety matters and also in relation to changes to theriiace standard$®

Aurizon also noted a number of specific objections to the ORM which was submitted by
Queensland Rail in December 20%5.New Hope said it supported the QCAisoposed
amendments as an appropriate rebalancing but also noted some spamifiments!®®

Asciano said that the obligation on an operator to provide contact details should be reciprocal.
It also said that if the dispute resolution process under gheessundertaking dd not apply to
the ORM therthat should be stated explicitf{f’

Queensland Rail saidhat, generally, the QCA'sproposed amendments made the ORM
unnecessarily prescriptive and limited Queensland Rail's ability to plan and respond to demand
on the network. Queensland Rail also highlighted its concerns in relation teaydartprovisions
within the QCA's proposed ORKA.

Queensland Rail submitted an amended ORM which reverted to its previousrversiept for
changeghat Queensland Ragaid itconsidered necessary to update the ORM to comply with
the Transport (Rail Sefy) Act 2010and Queensland Rail's systems and procedufags ORM
largely disregarded the QCAmposedamendments'®®

QCA analysis and Decision

We consider that Queensland Ralould amend the ORM to balance the obligations and
requirements between Quensland Rail and train operatorgnd to clarify how various
procedures will operate and link with relevant provisions in the undertaking and SAA.

This Decisiornas largely adopted the Draft Decisionin this regad; howeve, we have made
some additional chnges to the ORM (see section 4.5 of the Draft Decision)

We consider that much of the ORM proposed by Queensland Rail as part of its 2015 DAU
represents a reasonable way of moving a variety of procedures from individual access
agreements to a document thavill apply to all access holders.

We also accept a number of Queensland Rail's most recent amendments as reasonable,
appropriate and conforming to Queensland Rail's current practice.

However, we accept stakeholders' concerns that a variety of amendsrterthe ORM aralso
required to improve the balance of risks and responsibilities between Queensland Rail and its
access holders, and make various provisions clearer or more reasdtffable.

As noted above, Queensland Rail only provided comments in relatosome of the
amendments we required in the Draft Decision. The remainder were not raised, but were
presumably not accepted, as evidenced by Queensland Rail's December 2015 version of the
ORM, whichdoesnot contain the QCAsroposedamendments.

184 Aurizon, sub. 20: 4316, 54.

185 Aurizon, sub. 29: 15.

166 New Hope, sub. 32: 4@3.

167 Asciano, sub. 28: 18.

168 Queensland Rail, sub. 26: 105.

169 See Queensland Raslub. 26, Annexure 6.

170 Aurizon, sub. 6: 29, 30, 832; Asciano, sub. 5: 229. The various matters covered by the ORM are
discussed in more detail in our October 2014 Draft Decisimee QCA 2014d: @14, 17&187.
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We agreewith Aurizon that Queensland Rail should be required to provide full details of any
complaints (see cl. 2.1(d)(D) of tieoposedORMin the Draft Decisiont’* Queensland Rail
proposed to provide only a summary of any complaints. However, we agree thdefalls of

any complaints will allow the most appropriate consideration of the complaints in any interface
risk assessment.

Aurizon also supported the QCA's proposed amendments in relation to baseline environmental
data and said that, if applicable, thiequirements for environmental controls should be based
on an understanding of the existing environmental conditibfis.

Moreover, while itmay advanceQueensland Rail's legitimate business interest to manage its
network in a way that it considers safe amnfficient, in some casess proposed ORM goes
beyond what is requiredrom Queensland Raiih order to meet its regulatory and contractual
obligations(s. 138(2)(b)). In particular, Queensland Rail's proposal issie in areas such as
emergency respases and the treatment of baseline environmental standards to the extent that

it is not in the interest of access seekers and holders and is likely to make the operation and use
of the network less efficient (s138(2)(a), (e), (h))Therefore, while we aept much of
Queensland Rail's propos@RM, wedo notconsiderit appropriate toapprove it as submitted
having regard to all the approval criteria in section 138(2)

Table 7 provides our responses to those asmeatf the QCA's proposed ORM on which
Queensland Rail did comment.

Table7: Queensland Rail's ORM concerns and QCA responses

QCA reference Queensland Rail concelf? Stakeholdes' QCA response
clause comments
2.2(b) It cannot updatets safety New Hope said safety| It is appropriate that the IRMP

management systems to was the objective consider the obligatins of

accommodate the
requirements of individual
operators.

rather than avoiding
changes to
Queensland Rail's
safety management
system?74

both parties in relation to the
risks identified Queensland
Railcanupdate its safety
management systemis
appropriate circumstances.

2.4

Theamendments in relation
to the removal of assumptions
regarding baseline
environmental standarde/ere
unbalanced, uncommercial
and male obligations
reciproca) whereas the risks
were solely the preserve of
the operator.

New Hope said that
Queensland Rail loa

no reasonable basis td

avoid its
responsibilities for
environmental riskg75

The QCA's amendment does
away with the previous
assumption that the network is
taken to meet all
environmental standards.
Future environmental impast
should be assessed based on
all availableinformation,
without being constrained by
an assumption that is not
supported by dataThisshould
not require Queensland Rail tg
undertake baseline studies of
the whole network It is also
more balanced than
Queensland Rail's proposal

171 Aurizon, sub. 29: 15.
172 Aurizon, sub. 2: 15.

173 SeeQueensland Rail, sub. 26: a®6for summaries of Queensland Rail's concerns

174 New Hope, sub. 32: 40.
175 New Hope, sub. 32: 41.
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QCA reference Queensland Rail concetf? Stakeholdes' QCA response
clause comments
which places all the risk on the
access holder

2.6 The amendment to include New Hope said that | The required amendments
the EIRMR® processwvas the process proposed | clarify each party's
unnecessary, as identification | by the QCAvas quite | responsibility and the process
and management of specific to in relation to the EIRMR.
environmental risksvas environmental riskd’7 | However, we have removed
specifically dealt with in the some duplication and
IRMP process. simplified the draftingthe

relevant clause is nowl. 2.5 in
Schedule G to Appendix.F)
2.6(j)8 Unresolvedenvironmental New Hope said that | The QCA, when conducting ar
mattersdisputesshould be the QCA ouldengage | arbitration, can have regard to
referred to an appropriate experts on matters suitable experts if necessary
expert not the QCA. such as thid7® (see s. 197(1)(e) of the QCA
Act).

3.1 The operation of a New Hope said that | Arequirement to act
'reasonableness' test is Queensland Rail was | reasonably wilhot have the
unclear and may lead to the | being unnecessarily | effects Queensland Rail
‘watering down' of concerned with suggests. Rather, including
Queensland Rail's exceptions to safe these words helps to minimise
environmental and safety working procedures | the risk of frivolous and
requirements. and standards?€0 opaque decisiormaking.

4.3 The operation of a New Hope said the The inclusion of the obligation
‘reasonableness’ test in ‘reasonableness’ to act reasonably wouldot be
practicewas undear. clause providd vague or unclear in practice.

appropriate Rather, it provides that

balance!8! directions should be based on
evidence. Queensland Rail's
directions should be
objectively reasonable.

6.5(c), 6.8, 6.9 The amendments to its New Hope said that Queensland Rail is already ab
communication system the obligation to to communicate with
change notification updatewas operators and stakeholders vie
requirements impose unduly | reasonable given that | its website, which is not
onerous obligations. Queensland &lwas onerous.Asimilar method of

the owner of the radio| communication would suffice.
network182New Hope | Queensland Rail did not

also considezd the otherwise substantiatés
changes to €. 6.8 and | concerns.

6.9 to be

reasonable83

7.1.1 The'reasonableness' testin | New Hope said iivas | See our response to
relation to the provision of entirely reasonable for Queensland Rail's comments

176 Environmental Investigation and Risk Management Repor

177New Hope, sub. 32: 41.

178 Now 2.5(i) in Schedule G tppendix F.

179 New Hope, sub. 32: 41.
180 New Hope, sub. 32: 41.
181 New Hope, sub. 32: 41.
182New Hope, sub. 32: 42.
183 New Hope, sub. 32: 42.
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standards should be limited tc
those standards relevant to
the operator's activities and
Queensland Raghould only
be required to provide an
operator with Queensland
Rail's internal standards.

acknowledged that
the definitionwas
quite broad and right
include information
that Queensland Rail
did not havelss

QCA reference Queensland Rail concetf? Stakeholdes' QCA response
clause comments
safety updates in practiomas | Queensland Raibt relation tocl. 4.3 (above).
unclear. provide safety
updates!é4
'Safety Standards’ The definition of safety New Hope We accept that Queensland

Rail should onlye required to
provide an operator with
Queensland Rail's internal
standards. However, the
definition of safety standards
should be broad enough to
include standards which are
applicable but not necessarily
Queensland Radlinternal
standards. This is lbause
there may be standards, in
addition to Queensland Rail's
internal standards, to which
operators must comply.

To the extent that Queensland
Rail is aware of other safety
requirements that are relevant
to trains operating on its
network, it should be bliged

to make the operator aware of
them.

‘Safeworking
Procedures

The definition of safeworking
procedures should be limited
to those standards relevant to
the operator's activities

New Hope said the
QCA's amendments
were appropriatel8é

Our decision ishe same as
above (Safety Standardp'

Interface standards

We consider it appropriate to limit Queensland Rail's discretion to unilaterally amend or vary
the interface standard§’” without consultation as Queensland Rail's maintenance
requirements are ihked to these interface standard#. Queensland Rail has the ability to
unilaterally amend the interface standaresthout consultation it erodes the certainty which
access seekers and holders have in relation to Queensland Rail providing the corlzreetexd
access. While this madvarce Queensland Rail's legitimate business interests (s. 138(2)(b)), it
is contrary tothe interests of access seekemnd access holdersr the public interest in having

an efficient and competitive network (s. 138(2)(&d), (e), (h))Accordingly, we do not consider

it appropriate to approve an ORM that includes a unilateral ability to amend interface standards
without consulting with access holderkaving regard to all the approval criteria in section
138(2).

184 New Hope, sub. 32: 423.
185New Hope, sub. 32: 43.
186 New Hope, sub. 32: 43.

187 The interface standards are Queenslaradl'® minimum requirements or standards relating to the interface
between a train and the network with which the applicable rolling stock and train configurations must

comply in order to operate on the network.
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Interface risk training and environmental matters

Some of our more significant proposed amendments relate to interface risk training,
environmental standards and environmental risk management.

This includes a requirement to provide training to an access seakldgtis staff or contractors

on how to address an interface risk, where they can only obtain that training from Queensland
Rail'®8 The requirement isppropriatg as it also provides that Queensland Rail will be able to
recover a reasonable commercial chargr providing the trainingOur proposed amendment
reflects the drafting of an equivalent clause in the previous 2008 undertaking'$AAs.

In addition, werequire that the ORM include an environmental risk management process to
specify how the operator Wilprepare an EIRMR and agree it with Queensland {Rail.
Queensland Rail said that our required amendments were overly prescriptive and that the IRMP
already includd the obligation to undertake an EIRMR. Whilst we agree that the EIRMR
provisions can be reked slighty (and have so amended the ORM accordinghg considera
specifiedEIRMR processmore efficient andoetter protectsthe interests of access seekers and
holders.Our proposed amendmeastire largelybased orthe drafting of an equivalent clae in

the previous 2008 undertaking SAA.

Other amendments

We alsorequire a range of other amendments that improve the operation of the ORM and the
procedures it specifies, including to:

1 amend the definition of ‘comparison train length' to provide foriation of parameters®?

i specify that a sample Interface Risk Management Plan (IRMP) be published on Queensland
Rail's website to give new access seekers an indication of what is addressed in the
document, as it is required in order to conclude an accesseagent!'%

i specify that an operator's obligations to provide emergency response and incident
management plans will be subject to the terms of an access agreettfent

1 require that operators notify only the train control centre about contact det&i
1 require that Queensland Rail consult (but not agree on) the location of train crew hi&aks

1 require that the operator's controller (not train crew) notify Queensland Rail's controller and
consult about crew changgé’

9 provide for Queensland Rail's controllers to usasonable endeavours to relay messages
between an operator's controllers and train crgtf

188 Appendix FSchedule cl. 2.3.

189 Queenslad Rail, 2008 undertaking, Operator SAALt(h).
190 Appendix FSchedule l. 2.5.

181 Queensland Rail, 2008 undertaking, Operator SA8,%l.
192 Appendix F, Schedule G, definitions.

193 Appendix FSchedule &cl. 2.1(a).

194 Appendix FSchedule ls. 41 and 4.2.

195 Appendix FSchedule cl. 6.2(a).

196 Appendix FSchedule cl. 6.3(a).

197 Appendix FSchedule cl. 6.3(d).

198 Appendix FSchedule &l. 6.3(e).

72



Queensland Competition Authority Opeating requirements

i require Queensland Rail to notify operators about changes to network control radio
channels 'as soon as reasonably possilaled°°

i provide for Queensland Rail to tify operators about changes to online documents or the
location of control centres and interface poirfs.

In addition, we require several minor changes of wording that balance the obligations so that
Queensland Rail bears joint or equal responsibilitycfiomplying.These include changes to the
sections on:

1 the contents of the IRM!

1 environmental risks to be consider®d
1 emergency responsé¥

1 operational meetingg®

These changes arappropriate as without them, Queensland Rail's ORM is imbalanced in
Queenshind Rail's favour, while reducing clarity and transparency in Queensland Rail's
accountability as the railway managéio do otherwise would ndie appropriatewith regard to

section 138(2).We note that a number of these provisions differ from the ORMgdlted to the

Draft Decision where we have accepted changes proposed by Queensland Rail in its submissions
provided since the Draft Decision.

We have also included a number of the amendmetutsthe ORMwhich Queensland Rail
proposed in its December 2015 sulssion.These include amendments made by Queensland
Rail to chuse 2.1(d)(i) (except in relation to only providing a summary of complaints (as
discussed above)), parts ofiabe2.1(d)(ii), parts of @duse2.2, parts of @duse2.4, changes to
clause2.6 (reviously cl. 2.5) andaiise4.4 of Schedule @® Appendix FIn response to these
amendments, we have also simplified and streamlined the 'environmental risks' and process
provisions and removed duplicatiof@s noted above)

We consider that the abovehanges, individually and together, do not place unduly onerous
requirements on Queensland Raihd theyprovide for Queensland Rail to improve efficiency
and minimise disputesAlso, theysupportthe efficient operation of thesupply chairand are
therefore in the public interest anih the interest of access seekers and holdersl88(2)€),

(e), (h)).In addition, they promotethe efficient use and operation of Queensland Rail's
infrastructure, as well as the public interest and the interests of aceeskers and holders in
receiving their TSEs (38(2)(a), (d), (e), (h)).

199 Appendix FSchedule l. 6.5(c).

200 Appendix FSchedule cls. 6.8(b), 6.9(b).

201 Apperdix F Schedule Ccls. 2.2(a)(@(vi), (b), (c).
202 Appendix FSchedule Ccls. 2.4(a)(e).

203 Appendix FSchedule cl. 4.3.

204 Appendix F, Schedule G, cls. 7.3.1(c), (d).
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4.6

Summary4.8

The ORM in the 2015 DAU must balance the obligations and requirements betweer
Queensland Rail and train operators, clarify how various procedures will operate and
with relevant provisions in the undertaking and SAA.

SeeScheduleGto AppendixF.

ORM amendment process

Queensland Rail's 2015 DAU proposal

Queensland Rail proposed that the ORM be a schedule to the 2015°DAdwever, it
proposed that the process forngending the ORM, including compensation provisions, be
included in the SAAS Queensland Rail said that its ORNEtluded as a schedule to the DAU
was only intended to be a snapshot of the ORM at that point in &he.

Our Draft Decisiorproposedacceping that the ORM be a schedul® the 2015 DAU, but
proposeda requirementthat any amendmerg occur through a DAAU and not through the
exercise of a provision in the SAA.

Stakeholders' comments

Aurizon agreed with our Draft Decision and said thatvils more appropriate to have the
protections supplied by the DAAU process in relation to any amendment to the?@§RMrizon

also said that Queensland Rail should be required to consult in relation to changes to the ORM
due to safety matter$®® New Hope, Glencore andancoal agreed with ouproposed
amendments2? Glencore said that changes to the ORMild fundamentally alter the access
holder's ability to use access rights in the manner intended at the time of contr&éting.

Queensland Rail said our amendments impdain its ability to operate the network efficiently

and to deal with matters affecting safety in a timehanne, and that the QCA fundamentally
misunderstood Queensland Rail's intention when it proposed having the ORM as a schedule to
the DALRY?

QCA analysiand Decision

We accept Queensland Rail's proposal to include the ORM as a schedule to the 2015 DAU, but
require Queensland Rail to remove any mechanisms in the SAA for changing the ORM.

205Queensland Rail, 2015 DAU, Schedule H.

206 Queensland Rail, 2015 DAU, SAA, dh&.compensation provisions are in cl. 8.3.
207 Queensland Rail, sub. 26: 107.

208 Ayrizon, sub. 29: 15.

209 Aurizon, sub. 20: 46.

210New Hope, sub. 23: 17; Glencore, sub. 25: 1; Yancoal, sub. 27: 1.

211 Glencore, sub. 30: 5.

212 Queensland Rail, sub. 26: 107.
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ORM as part of the undertaking

We accept theproposalto include theORMasa schedule to the access undertaking, as that
removes the need to amend individual access agreements and also provides for consistency of
operational requirements across multiple access agreeméfits.

However, we do not accept Queensland Rail's psapthat a mechanism for amending the
ORM be included in the SAA in the 2015 DAkls is unworkableand undesirable because
amendments to the undertaking (which would include the ORM under Queensland Rail's
proposal) must be effected through the processthe QCA Act for amending an approved
access undertakingMoreover, the prospect of different SAAs having different ORMs is likely to
be unworkable (and potentially dangerous) as this would mean different access holders would
operate according to differd rules on the network. One universal ORM promotes certainty in
relation to access holders' and access seekers' operating requirements.

Therefore, Queensland Rail will need to submit a DAAU to implement any changesORHkhe

We consider that the rightof access holders and other parties, including end users and
Queensland Rail, will be protected, as the QCA considers the DAAU through the processes
prescribed in the QCA Acthe approval process in the QCA Act provides for the QCA to seek
submissions frm stakeholders and apply the criteria iecsion 138(2) to decide whether or not

to approve the DAAU.

Queensland Rail said in its December 2015 submission that the inabi@yeensland Rail to
amend the ORM because of a ‘change of E#vould impact s Queensland Rail's ability to
operate the network efficiently. We do not accept this submission from Queensland Rail. Having
to use the DAAU process fall amendments to the ORM may be less efficient for Queensland
Rail but, this is outweighed by the dmeased efficiency to the system as a whole, which is
achievedby having certainty and consistency in relation to the ORM (s. 138(2)(a),)}{e), (h

Further, we note that the operator's and Queensland Rail's compliance with the ORM s
predicated on that cmpliance not being inconsistent with all applicable laws and
authorisations; and, to the extent that any applicable law is inconsistent with the ORM, the
applicable law prevails (see cls. 7.3 and 8.4 of the S¥#9, & noted by New Hope, in the
event that there are genuine reasons for change, agreement from stakeholders in advance is
likely to expedite the DAAU approval procéss.

Queensland Rail also said that, by removirgust 8.4(b) of the 2015 SAA (which deems
changes to the ORM via a DAAU not &éodhanges to the ORM for the purposes of a SAA), the
QCA would be improperly imposing a compensation process on Queensland Rail for the exercise
of its statutory rights (namely lodgement of a DAAW)The appropriateness or otherwise of

any compensation ia matter that could be raised and considered in the course of the approval
process for an{pAAU.

We consider that our requirements provide an appropriate balance between Queensland Rail's
legitimate business interests in having the ability to amend th&1OfRe public interest, and
access holders' and access seekers' interests in having a consistent set of operating
requirements (s. 138(2)(a), (0d), (e), (h)). Consistency of operating requirements promotes

213We rote that our October 2014 Draft Decision had accepted an alternative approach by Queensland Rail of
publishing the ORMN its websitewhich also achieved this outcome.

214 Queensland Rail, sub. 26: 107.

215New Hope, sub. 31: 40.

216 Queensland Rail, sub. 2607
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efficiency and productivityas access holde@nd seekers can appropriately plan and prepare
their operations without having to adapt to idiosyncratic or individual variants to the
requirements.

In line with the above review, we have removed the provisions in the 2015 DAU which allowed
for changesa certain matters(typographicalchanges people and placg and safety matters)

to be made by Queensland Rail without submitting a DAAMe have also amended the
definition ofthe Operating Requirements Manual to remove the reference to it being amended
through a process in the access agreements.

Safety issues and minor matters

Despite these changes reducing the ability to amend the ORM promptly, we still consider that
they are appropriag, given the fundamental importancef every access holddyeing able to

rely on the operating requirementsThe QCA cannot give ‘pepproval’ of amendments.
However, we do accept thain practice Queensland Raihay be able t@xpedite amendments

by discussingotential amendments with the QCA in advarmdeny formal sbmission.

In relation to safety matters, @note that the ORM still provides an ability for Queensland Rail
to amend its own internal safety documents outside of the DAAU proéasther, as noted
above,the terms of the ORMind each access holdet®NMP are (via provisions of the access
agreements) also subject to the TRBA all other applicable laws

Compensation

In our Draft Decision we noted stakeholders' concerns about compensation for changes that

impose costs on access holders, and the mirdesire for this to extend to end usets.While

we accept that an effective compensation mechanism for access holders is needed, we consider
that the way compensation is managed for end users who do not hold access directly is a

matter to be considered athie time that any proposed amendments to the ORM are submitted

for approval.

Accordingly, while weequire that the2015 DAU SABe amendedo remove the mechanism
for amending the ORMvithout a DAAU we also propose to remove the provisions in the SAA
for compensating access holders for material adverse effects from ORM chéigdmve had
regard to Queensland Rail'ssoncernsthat a compensation provision in the SAA may
inappropriately seek to impose obligations on Queensland Rail for exercising itsurigletsthe
QCA Act.

Queensland Rail said that oproposed amendments in the Draft Decision inappropriately
disconneced the process of making amendments from the compensation proddss. should
nolonger be a complaint of Queensland IRa@&cause nowas part ofthe process of approving

DAAU submitted by Queensland Rail (in relation to ORM amendmeh&s)QCA will also
consider the appropriateness of any compensation. That is, the compensation and amendment
processes will now be connected.

We consi@r our amendmentdalance Queensland Rail's ability to amend the ORY the
appropriateness of an access holder being able to proceed on thetbasperational matters
which exist at the time the access holder contracts remain consistent

Alsq if these matters change and have a material financial effect on the access holder's
operations, the access holder may, if at the time of approving the DAAU it is appropriate, be

27 Glencore, sub. 7: 10, 836; New Hope, sub. 10: 20,&8%; Aurizon, sub. 6: 30; Asciano, sub. %Z%
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compensated. It may ngbromote Queensland Rail's legitimate business intesdst have to
compensate operatorshowever, we consider that Queensland Rail's interest in being free to
amend the ORM at will is outweighed by access holders' interest in Queensland Rail maintaining
the operational requirements it has contracted to provide

Similarly,Queensland Rail shoyld it is appropriate provide compensation when it deviates
from thesecontracted requirementso the detriment of an access holder (s. 138(2)(e) and (h)).
It alsopromotes the efficient use and operation of the netwonkdaisin the public interesif
parties are held to the promises they make when contracting38(2)(a), (d)).

Summary.9

TheSAA in the2015 DAUnust remove all procesgsfor amending the ORMIf Queensland
Rail is minded to amend the ORM in any walmust lodge a DAAU. The QCA will consic
the appropriateness of compensationto access holdersat the time it considers the
appropriateness of the DAAU.

See clausd.3, the definition of Operating Requirements Manual in Appendt, and clauses
8 and 9.B of the ORM in Appendi.
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5 w9t hwe¢LbD

Ideally, a reporting regime should provide interested parties with information on how efficiently
Queensland Rail has been operating and whether it is complying with certain aspects of its
undertaking or access agrments, while ensuring the obligations on Queensland Rail are not
excessive.

Part 5 of the 2015 DAU sets out Queensland Rail's reporting responsibilities, as well as its
auditing and information obligations.

Our Decision accepts much of Queensland R&IS DAU proposal, but requires amendments
to increase transparency.

ThisDecision differs from the Draft Decisiora few key areas. This Decision
1 requiresmore of the quarterly report content to be disaggregated at the system level
i for systems with aaference tariffrequiresQueensland Ratib:

- report actual costs against forecasts on a-i&elike basisand

- provide an explanation of any under ovespends compared to forecasts.

Introduction

Reporting and compliance monitoring are important paofsthe regulatory regime, as they
place accountability on Queensland Rail and provide for greater levels of transparency.

However, it is important that there is a balance between the benefits to access seekers and
users from reporting and compliance mamiing, and the regulatory burden thathese
processesmpose on Queensland Rail.

The key issues are summarisedable 8 Matters that require a more detailed explanation are
discussed in Sectiofslto 5.6.
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Table8: Summary ofkey positiong reporting
Summary of the 2015 Queensland Rail's Stakeholders' position QCA Decision

Draft Decision

position

1.

Operational reporting

Quarterly reporting on
operational matters,
certain complaints, and
causes of significant
changes in operating
performance

No comments.

Aurizon and New Hope
supported the Draft
Decision; however, they
have proposed further
amendments.

See Sectiob.l

2. Access reporting

Annual reporting on
timeframes associated
with access negotiations.

Queensland Rail
disagreedvith our
timeframe categories.

Asciano supported the
Draft DecisionNew
Hope accepted the
Draft Decision but also
proposed further
amendments.

See Sectiob.2.

3. Cost and price repor

ting

Where a reference tariff
applies, reporting of cost
and price infornation.

Queensland Rail accepte
the Draft Decision.

Aurizon and New Hope
supported the Draft
Decision but also
proposed further
amendmentsAsciano
supportedthe Draft
Decision.

See Sectiob.3.

Where a reference tariff
does not apply, reporting
of cost hformation.

Queensland Rail accepte
the Draft Decision.

Glencore supported the
Draft Decision but also
proposed further
amendmentsAsciano
supported Glencore's
position.

See Sectiob.4.

4.  Audit requirements

The QCA is allowed to
require an audit of
comgiance with any
aspect of the undertaking
or the QCA Act.

Queensland disagreed
with this position and
said that we do not have
the explicit right to
undertake audits.

Aurizon said that the
auditor should not be
limited to someone
who has experience in
the area of costing
railway activities.
Asciano submitted that
auditing should be
undertaken at regular
intervals.

See Sectioh.5.

5.

Financial statements and costing manual

Queensland Rail is
required to publicly
release audited financial
statements.

Queenslad Rail accepted
the Draft DecisioR!®

No comments.

See Sectioh.6.

218 Queenshnd Rail, sub. 26, Annexure 7. 14
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5.1 Quarterly reporting on performance

Queensland Rail's 2015 DAU proposed quarterly reporting on operational matters, certain
complaints, and causes of significant changes in operatingeance.

Our Draft Decisionproposed to accept Queensland Rail's proposed quarterly reporting
provisions irthe 2015 DAU.

Stakeholders' submissions

Aurizon and New Hope supported the Draft Decision but also proposed further amendttents.

QCA analysis ancebision
The QCAgrees withsome of Aurizon and New Hope's positions, namely that:
1 Queensland Rail should be obliged to correct an error as soon as it is idB#ifie

i ‘ifany', in clause 5.1.2(a)(vii) of tipeoposed DAU in th® CA'Draft Decisior{referring to
whether there is a measure of track quality), should be removed, as it is ambfgiéiis

i disaggregating the following metrics by systems is reasonable and unlikely to be onerous to
Queensland Rail:

- track kilometres under temporary speed restrictions
- track quality
- the number of written complaints that are verified as correct

- the number of planned possessions that did not start and the number and percentage of
planned possessions that did not finish within the time scheduled for the relevant
planned possssion in the MTP

- the cause of any material changes affecting Queensland Rail's operating performance
compared to the previous quarté3

We consider that the above changes will improve the efficiency of the system as a whole by
further decreasing informatin asymmetry and by helping to assist efficient pricing and
negotiations (s. 138(2)(bj¢), (e), (a)). These amendments are also in the interests of access
seekers and access holders and are not an onerous requirement on Queensland Rail as it will be
collectingthis information in any event (s. 138(B)((e), (h)).

We have not implementedhe following suggestions by Aurizon and New Hope:

1 Queensland Rail should report on the number and percentage of train services that did not
reach their destination witim an allotted time slot by two groups:

- when itis solely due to acts or omissions of Queenslang dwil

- when it is primarily due to delays attributed to an access holder or a nominated rolling
stock operator??*

218 Aurizon, sub. 20: 53; New Hope, sub. 23: 18.

220 Aurizon, sub. 20: 53.

221By removing 'if any', we regre Queensland Rail to report on the most recent measure of track quality when
the information is applicable, or explicitly state that the information is not applicable.

222 Aurizon, sub. 20: 53.

223 Aurizon, sub. 20: 53New Hope, sub. 23: 18.
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5.2

We consider the use of 'solely’ in relatido Queensland Rail, but ‘primarily’ in relation to an
access holder or nominated rolling stock operator, to be unfair

i The definition of operational constraint should be expanded to include any speed that is not
the nominated speed boaré?®

We consider his to be unnecessary as the 2015 DAU definition already specifies speed
restrictions.

i The reporting of average speed restrictions should be expanded to include the number of
individual speed restrictions and the percentage below normal line sgéed

We do not consider that these particular changes strike an appropriate balance between
Queensland Rail and access seekers and access holders (s. 138(2(kD),

Summarys.1
The2015 DAU'gquarterly reporting provisionanust provide that

(& Queensland Rashould be requiredto correct any errors identified in its
annual or quarterly reports as soon as reasonably practicadnel publish an
amended report containing the correct informatian

(b) Thewords'if any' should be deletedrom clause5.1.2(a)(vii)
(c)  Allof the information metricsrequiredin a quarterly reportshould be
disaggregatedy system

See tauses 5.1.2a)(vii), 5.1.2b) and 5.4.1 in Appendi¥.

Annual reporting on the access negotiation process

The 2015 DAU proposed annual reporting on varioessares across the access negotiation
process, including capacity information requests, access applications, IAPs, negotiation
cessation notices and access agreements.

Our Draft Decision accepted the majority of Queensland Rail's proposals. However,uivedeq

the time taken to issue IAPs, and the time taken by access seekers to provide their intent to
negotiate thatwasto be reported, to be disaggregated bhymberof-dayranges.

Stakeholders' submissions

Queensland Rail disagreed with the timeframe catés proposed by the QQAr reporting on
the intention to negotiate??’

New Hope and Asciano supported the Draft Decidt®r2°

224 Aurizon, sub20: 53.

225 Aurizon, sub. 20: 53.

226 New Hope, sub. 23: 18

227 Queensland Rail, sub. 26, Annexure 7: 12.
228New Hope, sub. 23: 18.

229 Asciano, sub. 28: 12.
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5.3

QCA analysis and Decision

We do not accept Queensland Rail's positicat the annual reporting of intention to negotiate
provided by an access seakshould be reduced to two timeframe categories (i.e. within 20
days, and more than 20 day$Ye disagree that our proposed timeframes (four categories) will
impose a material administrative burden and lead to further downside regufatmks to
Queensland Rail, as it has claimed.

The relevant information is obviously available to Queensland Rail, so any additional
administrative burden is unlikely to be significant amdany event, this is outweighed by the
increased transparency ouproposal provides in terms of Queensland Rail's negotiation
processes.

Further, we note that the original reason for specifying a range of time periods was to address a
concern that a simple percentage of time and late responses did not properly refle
whether any delay was trivial or significant. Queensland Rail's proposed approach has the same
flaws, whileour required approach afeporting in time ranges indicates whether any delays are
material.

We haveadopted our Draft Decision in this regardegs section 5.1 of the Draft Decision).

Summarys.2

The 2015DAU must provide that Queensland Rarkport annually on the time taken to
issue IAPs to access seekers, and on the time taken by access seekers to provide their
to negotiate, in the following categories:

(1) lessthan 10 business days
(2) 10to 20 lusiness days

(3) 21 to 40 business days

(4) more than 40 business days.

Seedlause 5.2.2(d) in Appendik

Reporting of cost and price information (when a reference tariff applies)

Queensland Rail proposed ttennual reporting of information relevant to reference tariffs
including maintenance costs, scope of work undertaken, capital expenditure, operating
expenditure and volumes.

Our Draft Decisioproposed toaccept the majority of Queensland Rail's propokalyever, we
proposed a requirement thahe actual information to be compared against the forecasted
to develop the tariffs.

This section only applies to the West Moreton and Metropolitan networks as they are the only
systems for which the QCA has apyped reference tari§(see Chapter 8).

82



Queensland Competition Authority Reporting

Stakeholders' submissions

Queensland Rail accepted our Draft Decision and said it intended to provide the information
through its annual performance reporting (as suggested by the QCA) or in its publicly released
audited belowtrail financial statement$3©

Asciano, New Hope and Aurizon supported our Draft Dectélddew Hope and Aurizon also
proposed further amendments:

1 New Hope submitted that the actual information should be reported against forecasts on a
like-for-like basisthat is,in the same categories as those on which the approved forecast
was based, and adopt the approved cost allocation methodoléry.

9 Aurizon said that Queensland Rail should also provide commentary explaining anyarnder
over-spends comparetb forecasts?3?

QCA analysis and Decision

We agree with the proposals put forward by New Hope and Aurizothess will increase the
transparencyof the tariff calculatios, without imposing a material administrative burden on
Queensland Rail. We considdat this is in the interests of access seekers and access bolder
as it will assisboth in understanding the calculation and movement of tardfed in reducing
information asymmetry(s. 138(2)(a)b), (e), (h).

Summarys.3

The 2013DAUmMust providethat, for systems with reference tariffsQueensland Raileport
annually for the relevant financial year on:

(@ maintenance costs and scope of maintenance, compared with the
maintenance forecasts used to develop the tarithe information isto be
aggregatedby the same categories as those on which the relevant forecast
was based

(b) operating expenditure, compared with the forecasts used to develop the
tariff ; the information isto be aggregated by the same categories as those o
which the relevant forecast wabased

(c) an explanation ofthe main reasons for any discrepancy between actaad
forecastmaintenancecosts and operating expenditure

(d) capital investment and a rofforward of its regulatory asset base
(e) system volumesdisaggregated by system and commodifywhere
appropriate)).

See claus®.2.2 in Appendix¥.

230 Queensland Rail, suB6, Annexure 7: 3.

Z1New Hope, sub. 23:91 Aurizon, sub. 20: 52sciano, suk28: 12.
22New Hope, sub. 23: 19

233 Aurizon, sub. 20: 53,
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5.4

Reporting of cost and price information (when a reference tariff does
not apply)

Queensland Rail proposed to repa@mnuallyon the previous financial year's maintenance and
operating costs, capitabgpenditure and volumes when a reference tariff does not apply.

Our Draft Decision considered that reporting feystems where no reference tariff applies
should be at least as comprehensive as that provided for reference train services.

Stakeholders' subrasions
Queensland Rail accepted the Draft Decigign.

Glencore supported the Draft Decisidmowever, it submitted that Queensland Rail should be
obliged to disclose more informatioGlencore said that @eenslandRail should be required to
report to the Q@, access holders and end users for each year of this undertaking in relation to
the Mount Isa line by type of services (e.g. bulk minerals, intermodal, agricultural freight or
passenger) and amongst other things, report on aggregate costs and revenuks faar, as

well as any other information the QCA would want in order to calculate a Mount Isa line
reference tariff?*®> This included

i detailed information on how access charges for the requested access righteba
calculated (e.qg. inputs into anyrfaula or methodology utilised, and the methodology for
prices thatwere said to be 'market based')

i information on the aggregate current and future revenue streams for relevant parts of the
network (e.g. Mount Isa line for Glencore services)

i the assumptiongandthe basisof the assumptionsjisedto calculate future projections (e.qg.
escalations, forecasts or estimates of future costs or revefiie).

Asciano supported Glencore's submissidh.

QCA analysis and Decision

After having regard to all submissions dristmatter, ve haveadopted the Draft Decisionn this
regard(seesection5.2.2 of the Draft Decisiongxcept as set out below.

In addition to the amendments proposed in the Draft Decisiome, have shortened the
timeframe for reporting expected capitahvestments from five years to four years. This is to
accord with the term of the undertaking which will terminaless thanfour yearsafter the
approval date

We note that it is open for an access seeker to bring a dispute to the QCA for determination
this should incentivise Queensland Rail to provide sufficient information relating to cost or
price. Further, we have had regard tQueensland Rail's legitimate business interests in
minimising its administrative burde(s. 138(a)(b), (e), (h).

Therefore we have not implemented the additional reportingeasuresproposed by Glerore
and Ascian@s required amendment® the reporting regimen this Decision. Howevewe will
be updatingthe costing manual that governs the regulatory accoymiblished byQueensland

234 Queensland Rail, sub. 26, Annexurd 3.
235Glencore, sub. 30: 2.

2% Glencore, sub. 25: 5.

237 Asciano, sub. 28: 5.
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Rail. During our review of the costing manual we will have regard to stakeholders' requests for
more or betterpresented information, including those already submitted by Glencore and
AscianoThismatter is discussed further in Section 5.6 belo

Summarys.4

The 2015 DAU must provide thafpr non-referencetariff train services Queensland Rail i
to include information on capital investment over the previous financial year and expect
capital investments over one and four years, as well as:

(1) maintenance costs of its system and scope of maintenance performed
(2) operating costs of theegionalnetwork
(3) system volumedgdisaggregated by system and commodity (where appropriate))

See claus®.2.2(j) in Appendid.

5.5 Audit requirements

Queensland Rail'015 DAU limited the Q@GRaudit powers to information contained in the
guarterly and annual reports.

Our Draft Decision considered Queensland Railttiting proposaldid not provide foradequate
auditing of Queensland Rail's compliance with its acces$igations. Our Draft Decision
proposed thatthe QCA, acting reasonablye allowedto require an auditof compliance with
any aspect of the undertaking or the QCA Act.

Stakeholders' submissien

Queensland Rail said the QCA Aict mbt include an explicitight for the QCA to undertake
audits; ratherthe QCAhad strong information gathering rights®

Aurizon supported our Draft Decision; howevieisaid that the auditor should not be limited to
someone who has experience in costing railway activifies.

Ascano submitted that auditing should be undertaken at regular intenvatsleast every two
years, or annually if thergvere major issueslt said that this would provide assurance that
Queensland Railas complying with the QCA Act, the access undertaking,oéher associated
regulatory instruments, while managing the costs. Asciano also submitted that the audit regime
could be strengthened to oblige Queensland Rail to remedy breaches identified by the*&udit.

QCA analysis and Decision

We haveadopted our Diaft Decision in this regar@ee section 5.4 of the Draft Decisipacept
as set out below.

We considerthat the QCA Act does allow for the QCAaquire Queensland Rail tindertake
auditsto determine compliance with the access undertaki@ur positon is notthat the QCA
undertakethe audit itself but rather the QCAnay instructQueensland Raib obtain an audit
of its compliance with the undertaking and provide the results to the QCA.

2% Queensland Rail, sub. 26, Annexure 7: 15.
239 Aurizon, sub. 20: 54.
240 Asciano, suk28: 15
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5.6

However, we agree with Queensland Rail that the auditing prows should not extend to
compliance with the QCA Act itsellve therefore have not adoptedhis aspect of theDraft
Decision

We do not accept Asciano's proposed amendmeh¥®& consider that our required auditing
regime isappropriatewithout beingunduy burdensome.

We disagree with Asciano that the audit regime needs to include an explicit obligation in
relation to remedying breaches. Enforcement provisions, in relation to an approved
undertaking, are already provided for in the QCA Act ése@50Aand 158A)

We alsoagreewith Aurizon that the experience of the auditor should be widened to include
auditors without the relevant rail costing experience.

Summarys.5

The regulatory audit requirements inthe 2015 DAU must provide that the QCA, acting
reasonably,canrequire an audit of compliance with any aspect of the undertaking.

See claus®.4.4 in Appendix¥.

Regulatory accounts and cost allocation manual

Regulatory accounts

The QCA Act requires that an access provider keep separate accoumsgsdeclared service in
a manner approved by the QCA (s. 183dwever, it does not require that Queensland Rail
publish those accounts.

Our Draft Decision therefore proposeatiat Queensland Rail amend the 2015 DAU so that
Queensland Rawas required to piblicly release audited financial statements for its declared
services, consistent with the requirements in the QCA Act, within six months enthef the
relevant financial year.

Neither Queensland Rail nor stakeholders were opposed to the QCA's&eiffion on this
matter. The QChastherefore adoptedsection 5.3 of the Draft Decision

Cost allocation manual

The QCAAct gives the QCA the power to require a cost allocation manual that sets out how the
regulatory accounts will be prepared (s. 159).

We note the concerns raised byséanothat historically the cost informationprovided by
Queensland Rail has been inadequate. Asciaainl this could be addressed by requiring
Queensland Ratb provide consistent and transparent cost information to the/Q&hd users
on an ongoing basis, where such costs are allocated according to theap@Aved cost
allocation manual. Asciano said that thiswld allow a degree of cost certainty and consistency.
We also note Glencore's concerns discussed above in S&dfiaf this Decision.

Given that the regulatory accounts are governed by the QCA Act and that the costing manual
gives the QCA the ability to specify how those accounts should be prepared, the QCA considers
there is no need to duplicatihose requirementsn the undertaking.

In this regard, the costing manual was amended2012to identify the costs revenue and
assetdor the WesternMoreton networkseparately¥ N Y (K2a$S TFT2NJ 6KS NBai
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declared belowrail operations. The QCA is mindéal require further amendments to the

costing manual, consistent with that precedent, so that the regulatory accounts include a

similar separation foeach ofthe Mount Isa and north coast systems.

CKA& aK2z2dzZ R | RRNBaa ail disgplishssiihe unGetakiOgShaly a = & A
govern how to prepare the regulatory accounts. The QCA will seek stakeholder comments on

any proposedueensland Rail costing manwaice we have published thidecision

Summarnybs.6

The 2015 DAUmust require Queenshnd Rail to publicly release audited financia
statements for its declared services, consistent with the requirements in the QCA
within six months of the relevant financial year.

See claus®.3.1 in Appendi¥.

87



Queensland Competition Authority Administrative provisions

6 !SalLbL{c¢w!fLr®{ twhzL

Administraive provisions provide clarity on a range of miscellaneous administrative mechanisms
that are designed to assist in dispute resolution, notices, QCA demialong processes and
transitional reporting arrangements.

In this Decisiomwe have madechanges toclarify that reporting of tariff related information
must occur from the commencement date of the undertaking but will include information from 1
July 2013 onwardsWe have also made miscellaneous amendments relating to access
applications and dispute rekition.

Introduction

Part 6 of Queensland Rail's 2015 DAU provides for dispute resolution as well as transitional
arrangements for reporting and negotiations started under the 2008 undertaking.

The QChias alopted the views expressed in its Draft Decision Part 6 of Queensland Rail's
2015 DAU relating to administrative provisiongjless otherwise indicated in amendments
required by this Decision

Key issues are summarisedTliable9 below, with matters requiring a more detailexplanation
discussed further in Sectie®.1and 6.2

Table9: Summary of key positions and Decisibradministrative provisions

Summary of the 2015 Queensland Rail's Stakeholders' position QCA Decision
Draft Decision position

1. QCA decisiormmaking

Provides decision No comments. No comments. As perthe Draft Decision
making procedures and (see Table 6.1 of the
criteria. The provisions Draft Decision)

on QCA decisiemaking
apply to both
Queensland Rail and
other relevant parties.

2. Notices

Provisions to clarify the | No comments. No comments. As perthe Draft Decision
form, means of giving, (see Table 6.1 of the
and effect of notices Draft Decision)

relating to this
undertaking

3. Transitional provisions

Tariffrelated reporting | Queensland Rail New Hope said that See SectioB.1.
information to be disagreedvith our Draft | different information

provided from the Decision. was required to achieve
commencement date the QCA's intent.

but is to include
information from 1 July

2013
Negotiation for access | Queried drafting of No comments. SeeSction6.2.
all matters and amendments.

negotiations that
commenced under the
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6.1

Summary of the 2015 Queensland Rail's Stakeholders' position QCA Decision
Draft Decision position

2008 undertaking have
to be finalised under the
2015 undertaking once it
has been approved.

4. Miscellaneous

Miscellaneas other Queensland Rail querie¢ No comments. See Section 6.2.
matters the need for transitional
clause 6.4(b).

Commencement date of tariffelated reporting

For the period prior to the undertaking's approval date, Queensland Rail's 2015 DAU proposed
to only provide reporting information as was required under the 2008 access undertaking.

Our Draft Decision proposed that Queensland ,Rail addition, should provide reports

containing information aboutariff-related mattersas from 1 July 2013, ratherh&an such

reports only containing information about tarifélated matters afrom the approval date of
the 2015 undertaking.

Stakeholders' submissions

Queensland Rail disagreed with our posittéhNew Hope supported our position, but said
different informaion was required to achieve the QCA's intéfx.

QCA analysis and Decision

We disagree with Queensland Rail's position tvat do not have the power to requireriff-

related reports to be provided containing information from the period between 1 July 26d3

1 July 2016. While the undertaking and the reporting provisions will take effect from the
undertaking's commencement date, it is appropridte require the provision of information

that preceded the commencement datbecause such information is relewato the access
charges that access holders have paid and the negotiation of access charges in the future by
reducing information asymmetry

In doing s¢ we havemade minor drafting changes to our DAftom our Draft Decisionto
better effect our intent.

We note that NewHope'sposition was made in the context of our Draft Decision approach to
calculating the adjustment amounts. This methodology has now been revised in this Decision.

241 Queensland Rail, sub. 26, Annexure 7: 16; Queensland Rail, sub. 26: 108
242New Hope, sub. 23: 20.
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6.2

Summarye.1l

The 2015DAU must provide that Queensland Raprovide tariff-related reports for the
West Moreton network to access seekers which will include information from the peri
between 1 July 201andthe commencement date of the undertaking

Seedause6.4 in Appendix=

Miscellaneous other matters

Transitional treatnent of access and renewal applications

The 2008 access undertaking expired on 30 June ZBid&n this, we introduced alise6.4(b)

in our Draft Decisionto provide forthings that happened durinthe period between the expiry

of the 2008 access undekig and the commencement of the new access undertakihat is,

any access applications or renewal applicatiomsde during this time peri are deemed to
have been done under the new undertaking to the extent that the matters are equivalent.
However, inour drafting for this Decision, we have clarified tlia¢ terms 'access applications'
and 'renewal applications' used atause6.4(b) do not refer to access applications and renewal
applicationscommenced after the approval date of this undertaking

Dispute resolution changes

Separately, we have adopted our Draft Decision positiondispute resolutionfor access
seekers(see Table 6.1 of the Draft DecisioHpwever, we have now extended the abilftyr

access holders to avail themselves of tispute resolution provisions in theundertakingas
wellin certain circumstanceseeSaction 1.4of this Decisioh

Moreover, we have made minor amendments to the dispute resolution provisions which
provide for the scenario that the Rail Safety Regulator ngdorxists or declines to determine

a dispute We have alsalarified that, if a dispute is referred directly to the QCA pursuant to a
provision of the undertakingthat dispute does not have to pass through each stage of the
dispute resolution process bafe being determined by the QCAVe consider that this is
appropriate to clarify and expedite disputes referred directly to the QCA and so is in the
interests of Queensland Rail, access seekers, and access lasidggeomotes the economically
efficient operation of Queensland Rail's infrastructyse 138(2ja), (b), (e), (h)).
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Summary6.2
The 2015 DALlh respect of administrativeprovisionsmust providethat:

(&) any access applications or renewal applications done between the expiry of
the 2008 access undtaking and the commencement of the new undertaking
are deemed to have been ‘done' under the new undertaking

(b) the dispute resolution provisions provide for the scenario that the Rail Safet
Regulator no longer exists or declines to determine a dispute

(c) if adispute is referred directly to the QCA by a provision of the undertaking,
that dispute does not need to pass through each step of the dispute resolut
escalation process

See clauseb.1.1, 6.1.4and 6.4 in Appendix F.
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Queersland Rail's 2015 DAldcludes a standard access agreement (SAA), which sets out the
standard terms and conditions on which Queensland Rail will provide access to its network for
all traffic types.

Access agreements are essential for the provision of atoeQueensland Rail's network. A SAA
facilitates the timely development of access agreements by providing a 'safe harbour' access
agreement which parties can adopt without the need for further negotiation, or which parties
can use as a guide when negotiggf alternative terms of access.

Stakeholders have said that Queensland Rail's proposeih3Be\2015 DAY3 is not balanced
because it significantly weakens Queensland Rail's obligations to deliver its contracted access
services and materially increasdgetcontract risk held by access seekers who become access
holders.

Our Decisionis that Queensland Rail's proposed 2015 $g\Aot appropriateas it is currently
drafted. Instead, we require amendments to the proposed 2015 SAA to appropriately balance
the rights, responsibilities and legitimate business interests of Queensland Rail with those of
prospective access seekers.

ThisDecision differs from the Draft Decisimna few key areas. This Decision:

i clarifiesthe process for nominating multiple opeoas who will now enter separate (but
substantially identical) tripartite agreements

1 includesprovisions for ad hoc train services

1 remowesall ORM amendment provisions aledvesamendmens (and any compensation) to
be dealt with via a DAAU

1 clarifiesthat the agreement will be legally binding on operators who execute the agreement
after Queensland Rail and the access holder

i includessome additional performance level reporting requirements

1 amendsthe take-or-pay schedule to clarify its operation in accordawith the approved
ceiling revenue limit

i requiresQueensland Rail to negotiate variations to access agreements in good faith for
efficiency improvements both at the initial negotiation stage and during the term of an
undertaking.

Introduction

TheDraft Degsionsaidthat Queensland Rail's proposed 2015 $#dAnot appropriately balance

the rights, responsibilities and legitimate business interests of Queensland Rail with those of
prospective access seekers. The Draft Decisionsasout our proposed amemdents tothe

2015 SAA.

Queensland Rail, in responsett® Draft Decision maintained that the contractual formtbé
2015 SAAvas appropriate and largely rejected the QCA's proposed amendments.

243 For simplicity, we have referred to the proposed SAA in the 2015 DAU as the '2015 SAA'.
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Queensland Rail did not provide detailed comments on the'Q@Aposed amendmeni®ther

than responding to a limited number of clauses (discussediable 7 of Queensland Rail's
submission¥** Queensland Rail largely took issue with the structure and legality of the QCA's
proposed SAA and noted instances where énsgtand Rail beliexktthe QCA had deviated from
earlier regulatory precedents, which the QCA had identified as being relevant to its
considerations of the 2015 DAY,

For the reasons set out in thitapter, wehaveadopted the view set out irthe Draft Degsion
that the 2015 SAA is not appropriate.

This chapter broadigets outthe major themes and important issues relevant to assestiag
2015SAAAppendixCoutlines stakeholders' and Queensland Rail's responses to specific clauses
which were marked upni the QCA's proposed SAA, as well as our responses to their
submissionsTheamendments that we require to the015SAAare reflected inAppendixG.

Key issues are summarisedTiablel0 below. Matters that require a more detailezkplanation
are discussed in Sectiofi to 7.5.

Tablel10: Summary of key positions and decisiorstandard access agreement

Summary ofthe 2015
Draft Decision

Queensland Rail's
position

Other stakeholders'
position

QCADecision

1. Access principles

No separate schedule of
access principleshe
2015 SAAppliesto all
traffic types.

No further comment on
thisissue

New Hope, Glencore anc
Yancoal supported the
Draft Decision subject to
having a robust SAA.

Aurizon did not accept
the Draft Decision.

See Sectiof.2.

2. SAA contracting framework

Atripartite structure, to
allow either an end
customer or an operator
to hold the access rights.

Did not accept the Draft
Decisionthe contractual
form of its proposed
2015 SAA was
approprate.

Other stakeholders,
except Aurizon and
Asciano, supported the
Draft Decision.

SeeSection 7.3.

3. Balanced risk allocation

The 2015 SA&hould
provide a more balanced
risk position for all
parties.

Did not accept the Draft
Decision.

Other stakeholders
generally supported the
Draft Decisionbut
suggested further
amendments.

SeeSection 7.4.

4. Performance reporting and KPIs

The 2015 SAAhould
include a performance
reporting regime and
require Queensland Rail
to negotiate suitable KPI
with access seeks.

Generally supportive of
measures to increase
transparency but had
issues with some

proposed amendments.

Other stakeholders
supported the Draft
Decision but saidany
financial outcomes
should be in the SAA or
the undertaking and the
provisions shouldbe
subject to the dispute

SeeSection 7.5.

24 Queensland Rail, sub. 26: 94.
245 See Queensland Rail,ls126: 9194,
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Standard access agreement

Summary ofthe 2015 Queensland Rail's Other stakeholders' QCADecision
Draft Decision position position
resolution provisions.
5. Standard funding agreement
Access fundershould be | SeeChapter 9. SeeChapter9. SeeChapter9.

allowedto reasonably
require Queensland Rail
to develop a standard
funding agreement.

QQA assessment approach

We consider thatin appropriate SAA (and associated provisions in the undertaking) will

i facilitate the timely development and executionanfiaccess agreemeifior all access

seekersand

1 balanceQueensland Rail's legitimate businésterests with the rights and interests of

access seekers an

d access holgansl

i promote efficient and nordiscriminatory use of the networkand

i promote effective competition in upstream and downstreamarkets.

Given the above, and in accordance witdtt®on 138(2)(h) of the QCA Act, we also consider it
appropriate that a SAA should take account of the regulatory precedents established by:

i the standard access principlesthin Schedule E of Queensland Rail's previous 2008 access

undertaking (access primes) (especially if the risk allocation matrix of the access principles

is to be embedded within the 2015 SAA (see below))

i1 the SAA coal(Schedule H) dQueensland Rasl2008 undertaking

1 the splitform SAAof the approved Aurizon Network 201Mdertaking

That is not to say that the 2015 SAA should be drafted on the same terms as these regulatory
precedents, nor that every provision which covers similar subject matter should be exactly the

same as the earlier approved exampl€dueensland Rasl proposed Q15 SAA has been

reviewed afresh and some provisions of the previous regulatory precedents may no longer be
appropriate.However their use as guides, considering their practical application over the years,

is instructive and appropriate.

Tablell: provides more detail on how we consider that the above themes should be reflected

in the 2015 SAA.

Tablel1l: QCA's assessment of the 2015 SAA

Assessment
considerations

QCA'sassessment approach

Does the SAfaciitate
the timely
development and
execution of an access
agreement for all
access seekers?

(s. 138(2)(a), (d), (e),
(h)

We consider the SAA will facilitate the timely development and execution of ag

agreements if it:

1 allows the SAA to be used as a Watrle and balanced guide to negotiations &
well as a 'safe harbour' so that, unless otherwise agreed by Queensland Ra
the access seeker, the terms of the SAA will apply as the default access

agreement

9 assists in enabling all access seekers anccastbmers to obtain timely access
to the declared network, including in circumstances where access seekers
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Assessment
considerations

QCA'sassessment approach

and/or end customers require a network extension to accommodate their
access applicatign

9 establishes appropriate dispute mechanisms so that the i8/&@ins a relevant
and effective agreement over the term of the access undertglkangl

1 clearly defines the terms and conditions of the SAA so that they are readily
understood by parties and are relatively simple to negotiate and administer

Does the SAAddress
Queensland Rail's
legitimate business
interests?

(s- 138(2)(h)(9)

We consider theSAAis likely to advancehe legitimate business interests of
Queensland Rail,ibmong other things, it

1 allows Queensland Rail to deliver all access serviaordance with its
executed access contragts

1 recognises Queensland Rail's responsibility to deliver access services cons
with its passenger priority obligations under tfieansport Infrastructure Agt

1 applies a commercially balanced approach tocdting risks to the contracting
party best placed to manage or mitigate the riskad

1 allows Queensland Rail to recover all efficient costs from the construction g
ownership of a network extension consistent with the 2015 DAU, including
Schedule E.

Does the SAA
appropriately balance
the rights, obligations,
risks, liabilities and
indemnities between
all the contracting
parties?

(s. 138(2)(a), (b), (d),
(e), ()

We consider the SAA will appropriately balance Queensland ,Rait'sss seekers'
andaccess holderstights and interests if it:

1 makes it possible for an end customer access seeker to become an access
holderthat has the flexibility to assign operational utilisation rights to differe
rail operators

1 establishes a reasonable and commercibijanced allocation of rights,
obligations and risks between the parties in the provision of access service

1 provides certainty and security regarding the nature and quality of the acce
rights being sold/purchased and the ability for parties to managér th
contractual risks

1 establishes transparent and clearly defined processes through which acceg
rights can be varied¢newed,resumed, relinquished, transferreduspended
and/or terminated), including in response to productivity and efficiency
improvenents, and

1 takes appropriate account of the earlier approved regulatory precedents an
where appropriate, reflects the approved workable balance contained in thg
documents.

Do the arrangements
promote efficient and
non-discriminatory use
of the network?

(s. 138(2)(axb), (d),
(e).(h)

We consider theSAA will promote the efficient and natiscriminatory use of the
network if it:

9 provides an access seeker (and access holder) with flexibility in relation to
use and management of its access rights

1 provides a rail operator with the ability to operate train services in accordan
with the access rights contained in the relevant access agreements

1 clearly delineates the rights and responsibilities of all parties to the SAA,
namely Queensland Rail, raperators, and end customerand

1 consistently applies the same arrangements across all access holders with
respect to Queensland Rail's operational, safety, and environmental
requirements.

Do the arrangements
promote effective
competition in
upstream anl
downstreammarkets?

(s. 138(2)(a), (h), (d),

We consider the SAA will promote effective competitiompstream and
downstreammarkets if it:

1 providesan efficient network service ateefficientcost that is commensurate
with the regulatory ad commercial risks held kall the parties

1 provides a clear separation of roles relating to the ownership and managen
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Assessment QCA'sassessment approach
considerations

(e), (h)) of access rights and the operation of train services on the network

9 provides opportunities for end customers (i.e. bulk commodity pamies) to
hold the access rights and assign operational rights to different train operat|
within the term of the agreement

9 provides the ability for access seekers and end customer access seekers t
obtain access to the network when a network extens®required to
accommodate its access applicati@nd

9 provides scope for variations required to adopt productivity and efficiency
improvements.

7.2 Access principles

The third party access regime in the QCA Act is underpinned by a 'negatlaiteate’ appioach

to regulation, with the access regime incorporating the primacy of contractual negotiations.
Access principlé$ have previously been used as a contractual guide to estafdjishe core

terms and conditionsiccording tovhich Queensland Rail is obliyeo provide accesahen the

SAA is not suitable or relevant. Because access principles seek to allocate the main commercial
and operational risks between the contracting parties in a balanced manner, they facilitate the
timely negotiation of access agreemis. Queensland Rail's previous 2008 undertaking outlined

its access principles in Schedul&#E.

Queensland Rail, in its proposed 2015 DAU, did not include a separate schedule of access
principles. Rather, Queensland Rail intended for the contractual aigbcation matrix
underpinning the access principles to be embedde®@ureensland Ré&l proposed 2015 SAA,
which would then apply to all traffic types, thereby removing the need for separate access
principles?#®

Our Draft Decision agreed with Queenslardal'R proposed approacbf not including separate
access principles.
Stakeholders' submissions

Glencore and Yancoalpported the QCA'®raft Decisiorf*® New Hope also supported the
QCA's Draft Decision, subject to having a robust33AA.

Aurizon said a desion to remove access principles provided Queensland Rail with the ability to
reject any reasonable requests for variations to the SAA that would result in productivity
gains?5?

246 Schedule E in both Aurizon Network and Queensland Rail's approved undertakings (2001, 2006, 2008, 2010)
has remained relatively consistent since the approval of the 2001 undertaking. Aurizon Network's 2010
undertaking was the last instan@éhere we approved access principles that set out what a network provider
was required to do to reflect its obligations under the QCA Act.

27Schedule E was used as a guide by all contracting parties when negotiating a customised access agreement,
while the SAA provided a 'safe harbour' agreement for traffics (includingaoat traffics) to fall back on if
negotiations were not successful.

248 Queensland Rail, sub. 1:&@®.

249 Glencore, sub. 25: 1; Yancoal, sub. 27: 1, 4.

250New Hope, sub. 24: 3.

251 Aurizon, sib. 20: 3%35; New Hope subsequently supported this submission in New Hope, sub. 31: 20.
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Stakeholders also said that access agreements should have mechanisms ito @éoes for
aboverail efficiency improvements during the term of the access agreement and that
Queensland Rail should be required to substantiate vithglid not consider a proposed
amendment suitablé>?

Queensland Radlisagreed and said that it should tneave an additional obligation to negotiate
productivity variations during the term of an access agreement.

Asciano said that it remadénl concerned about unbalanced risk management in relation to the
2015 SAA but suppat an increase@mphasison flexiklity and customer focu$>*

QCA analysis arfdecision

The QCA agrees with Queensland Rail's proposal that separate access principles are not
required and that the 2015 SAA should instead apply to all traffic tyewsever, we have had
regard to Aurizon'scomments that remoing the access principles could stifle commercial
innovation and reduce flexibility by imposing the SAA terms if agreement cannot be reached on
variations.

We have adopted our Draft Decisiomot to includeseparate access principlesubject to the
further amendments discussed below (Draft Decisgection 7.2).

We recognise that Queensland Rail's proposal does not adequately addedsgitimate
concernraised by AurizonBecause of this, we believe it is appropriate to clarify thathe
negotiation stage Queensland Rigilobligedto provide reasons if it does not accept variations
to the SAAproposed by an access seekehich would promote productivity or efficiency
improvements.

We therefore require eluse2.9.4 of the 2015 DAWtbe amended such that Queensland Ralil is
obliged to provide reasons if it rejects (at the negotiation stage of an access agreement)
proposed variations to the SAA that an access seeker can demonstrate will promote
productivity or efficiency improvemen® While this will impose an additional burden on
Queensland Rail, we considdre amendmentis appropriateas it will promote efficiency and
productivity gairs, which will in turn promote competition and increase contracting capacity for
Queensland Rail.

This position is largely consistent witbur Draft Decision, but further clarifies the role and
purpose of the SAA in relation to all traffic types, given that there will no longer be access
principles to guide negotiations for neeferencetariff traffic.

We do not accept Queensland Rail's position that it is sufficient that it already has statutory
obligations, pursuant to ection 101(1) of the QCA Act, to negotiate in good f&khThis
provision, in itself,does not provideaccess seekersvith sufficient clarity and certainty
regardingnegotiations surroundingroposed variationso the SAA

Likewise, Aurizon, New Hope and Glencore said that there should be a mechanism to allow
access holders to vary the terms of their access agreements, during the tetine @fccess

252 Aurizon, sub. 20: 32; New Hope and Glencore subsequently supported this submission in New Hope, sub.
31: 20 and Glencore, sub. 30: 3.

253 Queensland Rail, sub. 33: 44.

254 Asciano, sub. 28: 5, 19.

255 Clause 2.9.4 of the 2015 DAU provides for an access agreement to be consistent with the terms of the
undertaking and the SAA unless otherwise agreed between the contracting parties.

256 Queensland Rail, sub. 26: 92.
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agreement, to allow for efficiency and productivity improvements. This might also &olew
reference train services and relief in relation to relinquishment fees if train paths are
relinquished because of these improvemefitsQueensland Radaid that therewas no need

for this mechanism becausevitas already obliged to negotiate in good faith under the QCA Act.
Further, Queensland Rail said that the QCA ha power to require amendments to introduce

a new reference train servicé®

We agre that it is important to promote efficiency and productivity improvements and that
these improvements maye conceivedduring the life of a longerm access agreement.
Efficiency improvements benefit access holders, access seekers and Queensland YRalsorhe
benefit upstream and downstream marketss well as the system as a whole.

We therefore require Queensland Rail tieasonably consideany proposed productivity or
efficiency variations which arise during the term of an access agreeamehhegotide in good
faith as well asprovide reasons for any refusal to vary the access agreenvgatdo not agree
with Queensland Rail that the amendment is unnecessary becausectibrs101 of the QCA
Act,as the required provision will also operate in circumsts where an access agreement has
already been agreed.

The development of new reference train serviéesliscussed i€hapter 8.

Our required amendments are more specific than the statutory obligation and seek to address
any imbalance in negotiating ptishst for example, where Queensland Rail is seeking to use

its monopoly position as the access provider. We consider our proposal can facilitate balanced
discussions between the parties on access conditions and efficiency gains. This has the potential
to encourage productivity improvements and infrastructuiavestments that rely on
Queensland Rail's infrastructure, promoting the effective and efficient utilisation of Queensland
Rail's belowrail service, as well as facilitating upstream and downstream esitigm.

Our required amendments aralso consistent with, and provides additional guidance to,
Queensland Rail's and access seekers' obligations urediors 101(1) of the QCA Act to
negotiate in good faith.

257 See Aurizn, sub. 20: 3233; New Hope, sub. 31: 20; Glencore, sub. 30: 3.
288 Queensland Rail, sub. 33: 44,
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7.3

Summaryr.1

The QCA accepts that QueenslandilRdoes not need to include a separate schedule
access principles in the 2015 DAU, as the 2015 SAA applies to all traffic types.

However, the2015 DAU and SAmwust clarify that Queensland Rdilas an obligation to

(@) provide reasons as to why Queenslaiil rejects gproposed variation to the
SAA (both at the negotiation stage and during the term of the access
agreement) where the relevant access seekeraccess holdecan
demonstrate that the proposed variations will result in productivity or
efficiency improvements and

(b) reasonably considerand negotiate in good faith in relation tcany proposed
variations to the terms of an access agreement which are proposed by an
access holder during the term of an access agreement where the relevant
access holdecan demonstrate that the proposed variations will result in
productivity or efficiency improvements.

See clause.9.4 of Appendix Fand chusel.3 of AppendixG.

Tripartite structure

Queensland Rail proposed a tripartite structure in its 2015 SAA whislided that both an end
customer and an operatoroclld become signatories to a single agreement. However, despite
allowing three parties to be signatories to Queensland Rail's proposed 2015 SAA, the agreement
only provided for an operator to be the acgsholder.

Our Draft Decisiorconsideredit was appropriate to amend Queensland Rail's proposed 2015
SAA to provide that either an end customer or an operatmrld be the access holder. We also
considered that an access holder should have the flexihititthominate an operator (or
multiple operators) to use its access rights (in the case of an end customer access holder) or, if
the access holdewas also an accredited railway operator, nominate itself to use the access
rights.

Stakeholders' submissions

Queensland Ra#aid that the QCA's proposed SAA was not effective in creating legal relations
between Queensland Rail, an access holder, and an operator who edaghat&AA later than
the original partie>®

Aurizon and Asciano stated that the 2015 SAAukhaot allow for multiple operators to enter
into the same agreemertf®

New Hope, Glencore and Yancoal all supported the QCA's Draft Decision, subject to some
further amendments to, amongst other things, more clearly take account of the fact that
multiple operators night execute the agreemerté?

259 Queensland Rail, suB6: 91¢92.
260 Aurizon, sub. 20: 37; Asciano, sub. 28: 8.
261New Hope sub.24: 3, sub. 32: 27; Glencore, sub. 25: 1; Yancoal, sub. 27: 4.
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QCA analysis aridecision

The QCAequiresQueensland Raib amend its 2015 SAA as proposed by the QCA in its Draft
Decision, to allow for either an end customer or an operator to contract as the access holder
and allow for that access holder to nominate an operator (or multiple operators via multiple
tripartite agreements) to use the access rights on its befdifs is necessao that an access
holder can control its access rights and nominate one or more opeyab use its access rights.

In our view the 2015 SAA restricts contracting flexibility and thereby reduces incentives to
increase and improve efficiency across the system.

We have adopted our Draft Decisionin this regard except as noted in relatioom the
amendments discussed below (see section 7.3 of the Draft Decision)

We reject Queensland Rail's argument that even thotigh proposed 2015 SAA does not
reflect a particular form of contractual arrangement it remains appropri&er view is thathe

form ofthe 2015SAA is not appropriate. The form of the contractual arrangemerusiged by

a SAA are integral to the operation of the network. Amending the SAA to allow for different
parties to hold the access rights greatly increases competition gstdhe users of the network
and therefore we consider that the form of SAA required kg Erecision is appropriate.

Multiple operators

Stakeholders except Aurizon, Asciano and Queensland Rajpportedthe QCA's proposed
structure. Stakeholders did haver propose a humber of additional amendments, the majority
of which relatel to:

1 clarifying (within particular clauses) the possibility of more than one operator being a
signatory to the agreement

i restricting information sharing amongst operators

i clarifying which party is to provide initial information to Queensland Rail during access
negotiations (this aspect is dealt with in the body of the D&R).

Aurizon and Asciano said that a number of issues would result from having multiple operators
being partis to one access agreemefi. For example, inconsistencies between the
termination provisions and the security provisions; quarantining of commercially sensitive
information between operators; and, imposing unfavourable variations on an operator who
may notagree to the variatiorf%*

We agree with Aurizon and Asciano that there are a number of matters within a SAA where
multiple operatorsbeingparties to the same contract could compromise sensitive information
or have other unintended consequencesd.in relation to disputes and variations). Because of
this, we have moved away from our proposal in the Draft Decision in this regardoastier

that the 2015 SAA should remain a tripartite agreemerd. Only one operator, one access
holder and Queensland Raier access agreeménand not allow for multiple operators to be
parties to the same access agreement

TheamendedSAAwill still allow an access holder the flexibility to nominate multiple operators
to use its access rights; however, each operatorhellequired to enter into a separate access

2621n relation to concerns regarding who is to provide Queensland Rail with information, see Yancoal, sub. 27: 4
(other issueg 'End User Contracting').

263 Aurizon, sub. 20: 37.

264 Aurizon, sub. 20: 37.
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agreement which will be substantially identical to that negotiated between the access holder
and Queensland Rail except for variations necessary to account for a different operator. These
changes should also lpeto improve transparency as well as clarify and improve the structure
and mechanics of the QCAexjuired SAAThese changes are reflected in our amendments and
also noted inPAppendixC.

Legal relations

We accept Queensland Rail's position that the Q@rdft SAA was not clear in creating legal
relations between Queensland Rail, an access hpatet an operator who executes the access
agreement after Queensland Rail and the access héfiakle have sought to address this by
clarifying that each signatorpgrees to be contractually bound to a subsequent incoming
operator and vice versa. The amendments will also clarify that an access holder can execute an
access agreement with Queensland Rail before having decided on its operator(s) and any
subsequent opeators will also be bound.

We consider this amendment is consistent with Queensland Rail's legitimate business interest
as it provides contractual certainty to Queensland Rail as access rights provider, and also
solidifies the liabilities and obligationgtween the parties.

We consider that providing for an end custontemhave the abilityto control the access rights is
appropriate for the 2015 SAAs it will allowan end customer to:

9 hold, transfer, assign, relinquish and terminate the access rigtiependently of an
operator

i negotiate and execute an access agreement without concurrently nominating a rail operator
9 switch between rail operators within the term of the access agreement.

Our proposed amendments also allow for operating and contractued tisbe more clearly
delineated between the parties, depending on which party is best placed to manage the risk
that is assigned to it.

The ability to control the access rights (which are essential to an end customer's business) is
important to end custorars who may seek access to the service.

Further, our amendments to Queensland Rail's proposed 2015 SAA will increase operator
competition (and thereby encourage efficiencies and innovation within the network), as well as
upstream and downstream competitip by allowing an end customer to nominate its chosen
operator (or operators) and vary its nominations during the term of the agreement (s. 138(2)(a)
(d)). The amendments will also reduce negotiation and contracting duplication and other
inefficiencies tlereby reducing costs. These outconmemote the object of the relevant part

of the QCA Act, the legitimate business interests of QueenslandaRdithe interests chccess
seekers and end user access seekers who become access holders (s. 138(@){h),(e)

265 Queensland Rail, sub. 26: 91, 95, 102.
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7.4

Summaryr.2
The 20155AAmust provide forthe following:

(@) It should be possible for an end customer or an operator to be the access
holder and have the necessary flexibility to manage and control the use of
access rights under an access agreement.

(b) A tripartite structure should be adopted which more appropriately divides th
contract responsibilities and risks of Queensland Rail, an operator and an e
customer.

Seeclauses2.9.4 and 2.9.7 (deleted) idppendix F clauses2, 3, 4, 14, 15, 16, 27.11 ar|
Schedule 1o AppendixG (SAA) in addition to various consequential amendments mad
throughout the SAA to provide for the tripartite structure.

Balanced risk allocation

The balance between contracting parties in allaogtisks, rights and obligationmder a SAA is
arguably the most important element of the 2015 SAA. This is because the SAA is used as a
‘fallback’ position if variations to the SAA cannot be agreed in the negotiation stage. If the risk
allocation is not balanced, and the access provaed an accesseekercannot agreen their
negotiationson rebalancing it, a party may be liable for large risks it cannot control. Equally, a
party may be liable for obligations which it cannot satisfy.

A number of regulatory precedents to the SAA thave been approved by the QCA over the
years have largely proved, in practice, to be workable and balafféed.

Queensland Rail had previously said that it has proposed a risk and liability regime in its 2015
SAA that was a revision of the regimes in thevjwus regulatory precedents (2008 and 2010
SAAs§S’

In our Draft Decision we did not consider that Queensland Rail's proposed allocation of rights,
obligations and risks between the parties @ueensland Ra&l proposed 2015 SAA was
appropriate.

Stakehol@rs' submissions

Stakeholders said that Queensland Rail's proposed 2015 SAA mgl@ndenreasonable and
unbalanced risk allocation between the access provider and the access $&dkecontrast,
stakeholders were largely supportive of the QCA's prop@&ed SAAS However, Asciano said

it still had strong concerns about Queensland Rail's approach to risk allocation and risk
managementwhich were not addressed in our Draft Decistéh.

266 These includ, relevantly, the access principles, the SAA (coal) from the Queensland Rail's 2008 access
undertaking; and, the sphiorm SAA from the Aurizon Network 2010 access undertaking (see discussion
above in relation to these regulatory precedents).

267 Queenslad Rail, sub. 1: 3310.

268 Asciano, sub. 5: £35; Aurizon, sub. 6: 23; Glencore, sub. 7: 9; New Hope, sub. 11: 2, 4.
6.

29 New Hope, sub. 24:-8; Aurizon, sub. 20: 6; Yancoal, sub. 27: 4; Glencore, sub. 25: 1,
270 Asciano, sub. 28: 13.
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Queensland Rail did not make further comments on the risk profile ofd8A's proposed SAA
generally. However, Queensland Rail did provide some comments on particular clauses.

QCA analysis and Decision
We do not consider that thask allocation balance ithve 2015 SAAs appropriate

We have provided detailed amendments @ueensland Rail's proposed 2015 SAA which we
consider are required to make the risk allocation matrix underlying the 2015 SAA appropriate,
having regard toection 138(2)of the QCA Act

These amendments are contained Appendix G.The amendments to kewpreas are also
discussed below.

The amendments are largely consistent with the Draft Decision. However, we have made a
number of changeso the approach contemplated in the Draft Decisidecause of this, we
refer to and repeat our Draft Decision in réta to the balanced risk allocation except where

the approach in ouDraft Decision is amended or varied by tBecisionas set out below (see
section 7.3 of the Draft Decision)

Regulatory precedent2008 and 201p

We are of the opinion that the numbef executed access agreements that are currently held
by access holders demonstratéhe relevanceof the 2008 Queensland Rahd the 2010
Aurizon SAAs. Stakeholders had also recommended significant amendme@ise&msland
Rails proposed 2015 SAA toflect the risk allocation matrix contained in these approved
regulatory precedentsg’!

In order toidentify in Queensland Rail's proposed 2015 $Ajmaterial deviations from the
approvedregulatory precedentsvhich inappropriately altered the risk balanage conducted a
clauseby-clause review ofQueensland Rasl proposed 2015 SAA. We then compared
Queensland Rail's proposed SAA provisions with the provisions relating to the same subject
matter under the earlier regulatory precedentbhe results of thiseview were annexed to the

Draft Decision.

Additionally,as we have accepted th#te access principleare not required to beincluded in
Queensland Rail's proposed DAU, we also conducted a detailed review of the previous access
principles and compared #se (again clausby clause) with the risk position iQueensland

Rails proposed 2015 SAA to check for consistéit¥his is because part of the role of the
access principles was to guide negotiations for -nefierencetariff traffic. If the access
principles areno longeravailable to guidghese negotiations, we consider it appropriate that

the balance contained in tseaccess principles should be (as appropriateprporatedin the
SAAThe results of this review were also annexed to the Draft Decisio

However, in reviewing Queensland Rail's proposed 2015 SAAhawe consideredthe
document with ‘fresh eyesin effect, although the regulatory precedents are instructive and
relevant, we did not merely apply the old regulatory precedentge also consiered
submissions made by all stakehold¢as to their concerns regarding the risk allocation in the
SAA as proposed by Queensland )Raild consideredthe appropriateness of # access
principles in the current context

21 Glencore, sub. 7: 124; New Hope, sub. 11:34; Aurizon, sub. 6: 221; Asciano, sub. 5: £82.
272This comparison of the access principles and the 2008 Queensland Rail SAA with Queensland Rail's proposed
2015 SAA was documented in Appendix B to our October 2015 Draftddecisi
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Amendments tdkey clauses

The keyclauses which we have amended telralance the risk allocation are outlined Table

12. The detail of these amendments and all the other amendments we require to the 2015 SAA
are contained inAppendix G(the QCA's 2015 SAA). \ations from the Draft Decision in
relation to particular clauses are outlined in the tabledjppendix @f this Decision

Tablel2: Key provisions which require amendments to-l@lance the risk allocation matrix

Queensland Rds QCA'samendments toQueensland Rd# proposed2015 SAA
proposed 2015 SAA
provisions
Network management Queenslandrail's network management obligations in the 2015 SiAguld
(cls.7, 8and 23 of be amendedo includean oblgation on Queensland R&il maintain the
Queensland R&12015 network consistent with objectiveolling stockinfrastructure standardsand
SAA) consult in relation to any changes to these standards Gegpter 4)

This is areasonable obligation on Queensland Rail as an accesglpr to
facilitate access being provided to third parties.

Provisions requiring rail operators to warraas tothe standard of the
network should be removed, as this is reasonably a matter for Queenslan
Rail;and insofar as an incident should haveeheeasonably foreseeable to a
operator as a result of its inspection, the general liability provisions will ap,
(see cl. 12.5(a)b) and (c) in particular).

Indemnities, liabilities and | The hdemnities, liabilities and limitations applying @ueensland Rashould
limitations (cls. 12 and 13 | be amendedo allow claims to be made in relation to:

of Queensland Rail's 2015 9 the standard of the network

SAA)
1 the non-provision ofaccesxaused or contributed to, byQueensland Rail's
negligence or bredct

9 third party worksundertaken on behalf of Queensland Rail

It is reasonable for Queensland Rail to be held accountable for the state @
below rail network as the access provider.

Dangerougoods (cIs10.5 | The dangeousgoods provisionshould be amendetb better reflect the
and 13 ofQueensland Rail'q ability of each party to manage the risks associated with the carriage of
2015 SAA) dangerous goods on the network, includiag follows

1 Queensland Radlhouldbe liable for claims arising out of inciden
involving dangerous goods where caused or contributed to by Queens
Rail

1 Noadditional indemnityshouldbe provided by operators to Queensland
Rail in relation to dangerous gogdmd

9 Therail operator's insurance provisiosfouldnot require the gil
operator to be insured for Queensland Rail's negligence.

It is reasonable that risis allocated to the party best able to manage it.

Disputes (cl. 19 of All disputes should be escalated to an independent arbiter and QUeaghs
Queensland Rail's 2015 Rail cannot arbitrate on disputes to which it is a party.
SAA)

This is consistent with any arbitration being impartial and unbiased.

Force majeure (cl. 20 of Theamendedforce majeureprovisiongprovide that anaccess holdeis
Queensland Rail's 2015 SA relieved from its obligations to pay access charges in the event of a force
and associated definitions | majeure eventwhich affects the regulated networkthis amendment reflects
the position under the previous access principles in relatiotihéonon-
reference tariff network Similarly, reference tariff traffic is also relieved fror
its take-or-pay obligations if a force majeure event affects the regulated
network. However, if the relevant access agreement relates to the West
Moreton Network and tracklestroyed by a force majeure everst reinstated,
Queensland Rail can submit a variation to the reference tariff to recover 5|
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Queensland Rds QCA'samendments toQueensland Rd# proposed2015 SAA
proposed 2015 SAA
provisions

of the takeor-pay foregone while force majeure applied. Force majeure is
the fault of either Queensland Rail or access holdes @artial takeor-pay
relief creates incentives for Queensland Rail to expedite necessary repair
works while reducing its financial exposure to forgone takepay.

We have also clarified the operation of the force majeure provisions and t
definition of 'Queensland Rail Cauge clarify that an access holder is only

relieved from its obligations to pay access charges to the extent that the f
majeure event affects the regulated network (and not private infrastructurg

Further information on force mjeure is found in Chapter 8.

We consider our proposed amendments agpropriatefor the following reasons:

1 The amendments promote the efficient use of Queensland Rail's netwmkjote the
object of the relevant part of the QCA Asutd, where approprige, have regard tahe risk
position underlying the 2008 and 2010 regulatory precedents (including access principles)
(ss. 69E and 138(2)(&b), (e) and (h)of the QCA Act)Specifically, Queensland Rail's
proposed2015 SAAvould need to be amendetd:

- apply, in general, the risk allocation principles commonly applied in con&hct
negotiations including that each party is to:

carry the contract risk that they are best placed to manage
be held accountable for their actions, negligence or breach urtteagreement

indemnify the other parties for loss (personal injury, death or property damage)
caused by, or to the extent contributed to by, the wilful default or negligence of the
indemnifying party

exclude the other parties from liability for consequexhtioss except in limited
circumstances

- subject to appropriate exceptionapply a risk positiothat isrelatively consistentvith
the risk positiorunderlying the 2008 and 2010 regulatory precedegmibere
appropriate)

- promote commercial confidence thaccess seekers, access holders and rail operators
can enter into longerm access contracts with Queensland Rail and hold Queensland Rail
accountable for delivering the contracted services over the life of the agreement

- facilitate access to the network tmaximise the operation and use of access rights which,
in turn, will improve network productivity and lower the unit cost of access.

1 The amendmentsnay advancehe legitimate business interests of Queensland.Réaiky
also address the interests atcesseekers, access holddtwoth rail operators and end
customerg and comply with the pricing principlés 138(2)(b)(e), (g)and (h)of the QCA
Act). This is achieved by amendiQuieensland Ré&sl proposed?015 SAA to:

- provide a consistent set of ternad conditions for all traffics to access the network on a
non-discriminatory basis

- provide a level playing field to underpin access negotiations between access seekers, end
customers and Queensland Rail

- align each contracting party its relevant contratual obligations and entitlements
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7.5

- provide clear and transparent assignment of the risks and accountabilities held by each
party to the agreement

- leave Queensland Rail and access seekers free to negotiate the setting of access charges
for nonreferencetariff traffic

- provide open and transparent communication channels in the use and delivery of
contracted access services

- allow Queensland Rail and access seekers to negotiatstaodard terms and
conditions

- minimise the potential for access disputes to bigdgered under the 2015 DAU and,
where they are triggered, provide for an independent party to arbitrate disputes

- provide a safe harbour agreement to facilitate the timely execution of access
agreements.

1 The amendments promote the public interest in havoagnpetition in marketgs. 138(2)(d)
of the QCA Act) where participation in that market is reliant on Queensland Rail's monopoly
provision of an access service. This is achieved by, amongst other things, providing a more
balanced and equitable contractimggime, and allocating risks and costs efficiently.

We have made substantial amendments @ueensland Ré&l proposed 2015 SAA. This is
because we have sought to work within the draftingQafeensland Rédl proposed 2015 SAA
order to achieve a appropriate SAArather than create aseparatesplit-form operator SAA to
sit alongside the 2015 SA& has occurred for the 2010 Aurizon Network access undertaking

Summary/.3

The 2015 SAAnust give effect to a more balanced risk position for all parties toett
agreement(seeAppendix C and\ppendix G.

KPIs and performance reporting regime

The QCA considers that performance indicators are an effective method for encousgugnty

to comply with its obligations in an access agreement as well as encouragipgpvements in
efficiency and productivity. The 2008 SAA contained provisions relating to compliance with
agreed operational performance levels. Queensland Rail has not included a KPI regime within its
proposed 2015 SAA. Queensland Rail said in its DemeP@15 submission that no KPI regime

had ever been agreed between the parties despite the good faith negotiation provisions in the
previously approved SAAs.

We consider that for KPIs to be effective and worthehdn initial performance reporting
regimeis imperative to create baseline data against which KPIs can be measured.

In our Draft Decision weroposed thatQueensland Rail commence a performance level
reporting regime and provided for the parties to agree KPIs after the initial performance
reporting had commenced and taprovided meaningful data.
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Stakeholders' submissions

Stakeholders were supportive of the inclusion of the QCA's proposed reporting and KPI
regime?’*However, stakeholders said that financial incentives should be included in the DAU o

the SAA and not left to be agreed between the parties and that the performance regime should
be subject to the dispute resolution provisioffs.

Queensland Rail stated that wvas generally supportive of measures which imprbve
transparency. However, Quesland Rail suggested that parts of the proposed regineee
onerous and asymmetrical®

QCA analysis and Decision

We require Queensland Rail to amend its proposed 2015 SAA to include a performance
reporting regime.

The 2015 SAA should then allow for anemscholder to use the information provided by the
reporting regime to negotiate KPIs and financial incentives during the term of the relevant
access agreementhe QCA considers that thabsence of any reference to KPIQneensland
Rails proposed 2015/A createsrisk profile that inappropriately favours Queensland Rail.

This position is consistent with our Draft Decisi@s.such, wéaveadopted our Draft Decision
position in relation to the KPland reporting amendmenrd, except for the additional
amendments required and discussed below (seetion 7.4 of the Draft Decision)

Expanding the KPIs

All stakeholders considered thatcluding a KPI reporting regime was important to encourage
improvements to performance and efficiency. Stakeholders alsemgdy supported the QCA's

Draft Decision. Nevertheless, stakeholders (other than Queensland Rail) said that the QCA's
proposed provisions did not go far enough.

We agree with Aurizon and Asciano that the reporting obligations should be expaftdgat,

we do not accept Aurizon's suggestion to include an initial report on the track condition, with
Queensland Rail then required to report on any deviation from this established b&sélame

this would be inappropriately onerous. Similarly, we do not consitlat path availability, as
suggested by Asciano, should be included. Our required amendments should provide this
information indirectly.

Rather, we consider that the obligations should be expanded to the three additional matters
suggested by New Hopé&

1 the number oftrain services cancelled during the month
i the number oftrain service cancelled during the month which are not rescheduled

9 alist of speed restrictions in place at the end of each month (including when such restriction
was applied, the spedimit and the start and finish locations).

213See New Hope, sub. 24: 7; Aurizon, sub. 20: 44; Glencore, sulg42¥:a®coal, sub. 27: 4.
214 See Asciano, sub. 28:¢D.

215 Queensland Rail, sub. 26:@5.

218 See Asciano, sub. 28:¢D.

277 Aurizon, sub. 20: 54.

278 New Hope, sub. 24.¢B and sched 5 of New Hope's amended 2015 SAA.
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These obligations are less onerous than those suggested by Aurizon and Asciano, but still
provide a direct indicator of whether or not Queensland Rail is satisfying its obligations under an
access agreement; includirgcting as an indirect indicator of track condition. We do not
consider that these reporting requirementsre inappropriate having regard tQueensland

Rail's legitimate business interests, as contracting for the provision of train paths is the core of
Queensland Rail's business.

That said, the QCA agrees with Queensland Rail's submission that weekly reporting would be
onerous whilst not necessarily providing accurate and useable data. We have removed the
obligation for weekly reportingconsistent with Quensland Rail's submission.

We agree with New Hope's suggestion that Queensland Rail should warrant as to the accuracy
of the data it provide$’® Without the quality control that this warranty will encourage, data
may be misleading or incorrect and conseqigmake the provisionsf limited utility.

KPIs, financial incentives and other matters

Stakeholders said that settled and approved financial incentives should be included by the QCA
rather than left for negotiation between the partié& Consistent withthe Draft Decisia, we
consider that the negotiation of incentives is a matter which should be left to the contracting
parties.

The negotiation of financial incentives is something that requires a certain threshold of baseline
reporting to give the partie meaningful data upon which to base their negotiations. We
consider that, once the parties have access to this information, it is a matter for the two
sophisticated commercial parties to decide amongst themselves. Each party's performance can
be measuredagainst the established baseline. Financial incentives can then be applied to
encourage a party to improve their performance against the established basélimeQCA's
decision is intended to provide the right conditions for these negotiations and thé&omes to

be effective.

We agree with Queensland Rail that the proposed reporting regime may provide a distorted
view of Queensland Rail's performance by requiring weekly reporting whiels wmiot take
account of seasonality, maintenance regimes or achekfer operations!

However, we do not agree with Queensland Rail that our required performance reporting
obligations are inappropriately asymmetrical. Our required drafting provides that the parties
are able to agree additional performance reporting eniga as well as incentiveRarties may
agree to impose performance reporting obligations on access holders in the future. However,
the initial baseline data in relation to Queensland Rail's network will first be required to inform
operator reporting requiements (if any). Further, our initial KPIs are necessarily focused on the
service provider, being the party that sells access to the service.

Separately, we agree with stakeholders that the reporting and incentive provisions should be
made subject to thedispute resolution provisions. This will increase the effectiveness of the

provisions and provide that, if one party is unreasonably unwilling to negotiate or agree
financial incentives, the QCA can arbitrate the dispute.

The QCA considers thatvitbuld ke inappropriate not to include a KPI regime within the 2015
SAA. A KPI regime will work to keep Queensland Rail and access holders accountable to their

279New Hope, sub. 4: 8.
280 Glencore, sub. 25: 4; Yancoal, sub. 27: 4; New Hope, subc®4: 7
281 Queensland Rail, sub. 26:@5.

108



Queensland Competition Authority Standard access agreement

obligations consistent with their commercial commitments. Further, an effective KPI regime will
incentivise improved performance. This will benefit all parties and increase the efficiency and
productivity of the network as a whole.

We therefore consider it appropriate for Queensland Rail to amend its proposed 2015 SAA to
include a performance reporting regemwhich will serve to establish baseline performance
criteria. These reporting criteria are outlined Box2 and are to be included ifchedule 5 to

the 2015 SAA. We also consider it appropriate to include that the parties will, after 12 months
of reporting data has been provided and if requested by one of the parties, meet to negotiate
(in good faith), the inclusion of additional performance criteria and incentives (financial or
otherwise) based on the baseline data.

1

1
1
1

=

= =4 -—a -

Box2: KPIs to be included in the 261SAA

A new schedule has also been includethe 2015 SAA to identify the minimumonthly
operational reporting obligations based on the deliveryrafnthly train paths on an origin
destination pairing basis consistent with the agreement.

The performane levels to be reported by Queensland Rail under the agreement includ

contractedversus scheduled versastualTSE consumption by the access halder
network availability days for the track utilised by the agreement
planned and unplanned network maintance across track utilised by the agreement

planned and actual track closures across track utilised by the agreement and the
performance of actual track closures with Queensland Rail reporting on the percent
of track closures returned to daily servicgihin the planned timeframg

sectional ruatime performancefor the train services operated under the agreement

belowrail transit time performancéor the train services operated under the
agreement

forecast versus scheduled versatual GTKs haulathder the agreement
the number of train services cancelled during the mgnth
the number of train services cancelled during the month which are not reschecahed

a list of speed restrictions in place at the end of each month (including when such
restricion was applied, the speed and the start and finish locations).

Conclusion

We consider the proposed performance reporting regime in the 2015 SAA is appeopaeing
regard to each of the factors in s. 138(2) of the QCA Act for the following reasons:

1

Thereporting regime, in conjunction with agreed KPIs and incentivespneithote the
efficientoperation of Queensland Rail's network aaddress the legitimate business
interests of Queensland Raihd interests of persons seeking access to, and holtingss
rights in relation to, the network (s. 138(2)(&)), (d) of the QCA Act), by:

- providing clarity and transparency on Queensland Rail's contractual obligations which
underpin the provision of an access seryice

- enabling an access holder to monitomd hold Queensland Rail accountable for the-non
delivery of access services due to Queensland Rail'‘sompliance with its operational
and service obligations under the agreement (and-vieesa)

- providing all access seekers, access holders and etmhwers with the required level of
commercial certainty to enable them to enter into loteym access contracts with
Queensland Rail and be confident that sufficient contractual remedies are available,
should Queensland Rail not comply with its obligationder the agreement
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- providing Queensland Rail with a level of accountability that is commensurate with the
service level obligations contained in the 2015 SAA

- facilitating access to the network to maximise the operation and use of access rights
which, inturn, will improve network productivity and lower the unit cost of access

- minimising the potential for access disputes to be triggered under the 2015 &slJ

- providing a default reporting regime to facilitate the timely execution of access
agreements.

1 TheKPI reporting regimpromotesthe public interest in having competition in markets
(s.138(2)(d) of the QCA Act) where participation in that market is reliant on Queensland
Rail's monopoly provision of an access service by keeping Queensland Raitaisdedon
its contracted obligations.

1 The performance and KPI regime is also appropriately consistent with the previous
regulatory precedents approved by the QCA (s. 138(2)(h)).

Summary/.4
The 2015 SAAwust:
(@ include a mandatory performance reporting ré@ge which includes reporting
on those matters outlined in Bo® (above)

(b) provide a framework for the parties to negotiate KPIs and incentives based
the information provided by the performance reporting

(c) require Queensland Rail to warrant as to the accasaof the information it
provides to operators and access holder

See claused.6, 6.7, 23 and Schedule 5AppendixG.
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The 2015 DAU included West Moreton network and Metropolitan network reference tariffs for

O21I t mOFNNEAY3I (NI AYy aSNBAOSad vdzSSyatlyR wlhkAf
($19.74/'000 gtk as at 1 July 2016) and sought to justify it on the Haatishis tariff was below

A& LINBPLRASR OSAftAy3a LINAROS 2F bPondpukQnnn 3]
DAU.

Our Decision is to refuse to approve Queensland Rail's reference tariffs and ceiling price
proposal. We require reference tdsifas at 1 July 2016 equivalent to $17.92/'000 gtk for the
West Moreton network and $16.66/'000 gtk for the Metropolitan network.

Among other things, we require that Queensland Rail:

i apply a price cap form of regulation with a taepay capping mechanisand revise the
allocation of costs between coal and ropal traffics

i use efficient reference tariff building blocks, including for maintenance costs and the
regulatory asset base;

i continue with a twepart tariff; and

i adopt an 'adjustment amount’ mechanisto address an oveecovery of access charges
since 1 July 2013.

Background

The West Moreton network was built 150 years ago for mixed freight and passenger services.
Upgrades to cope with the coal services that began operating in 1996 were incremaht

than reflecting a fundamental reconfiguration of the network. The West Moreton network
remains a lowolume system with lovcapacity coal trains that need to travel through the
passengeffocused Metropolitan network to reach the port of Brisbane.

Recently, the West Moreton network has seen declining coal andcoah freight demand.

Forecast weekly return coal train paths used for pricing purposes have fallen to 63 during the

2015 DAU period, compared to 77 contracted paths used in the 2013 DAUNN®D2 | £ & SNIJA C
have dropped to 3 from 29. This represents reductions of 18 per cent and 90 per cent for coal

FYR y2ynO2Ff GNIAYy aSNWAOSAE NBaLISOGA@Steod

Chapter structure

This chapter sets out in three parts our approach to determining an appropriate refetariff
for Queensland Rail's West Moreton and Metropolitan networks:

i Part A Regulatory context and operating assumptiorsutlines the QCA's approach to
reviewing Queensland Rail's reference tariffs and related regulatory processes;

i Part B Tariff buildhg blocks and calculationoutlines the QCA's position on each cost
element that forms part of the approved tariffs, and the proposed tariffs over the forward
regulatory period; and

1 Part @ Adjustment amourt outlines the QCA's approach to addressing the etqi@n of
an adjustment to reflect the difference between the tariffs Queensland Rail actually charged
and the tariffs that would have applied in relation to the period from 1 July 2013.
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The West Moretorand Metropolitan network tariffs in the 2015 DAU are based on a number of
mechanisms, including mechanisms for allocating costs, assessing capacity and determining
take-or-pay charges. The DAU also contains processes for varying the reference targfttarin

term of the undertaking and accepting capital expenditure into the regulatory asset base (RAB).
Key issues are summarised in Table 13 below. Matters that require a more detailed explanation
are discussed in Sections 8.1 to 8.9.

Table 13: Summary ofdy positiong regulatory context and operating assumptions

Summary of the 2015 Draft Queensland Rail's Other stakeholders' QCA Decision
Decision position position
1. Regulatory context of the QCA Decision

Had regard to all of the
approval criteria in s138(2) of
the QCA Act in forming a view
on Queensland Rail's proposec
tariff.

Disagreed and said we
failed to have regard,
among other things, to
the pricing principles
and Queensland Rail's
legitimate business
interests.

Generally supported the
Draft Decign.

See Section 8.2
below.

Affordability not given a
material weighting.

No comment.

New Hopeand Yancoal
said affordability issues
should lead to a lower
tariff.

See Section 8.2.1
below.

Proposed a reference tariff
based on efficient costs, and
rejected Queensland Rail's de
coupling proposal.

Disagreed. Reaffirmed
its proposed ceiling
price and a reference
tariff below this level.

Generally supported the
Draft Decision.

See Section 8.2.2
below.

2. Allocation of common costs

Accepted Queensland Rail's
postion that governmert
imposed restrictions prevented
it from contracting more than
87 coal paths through the
Metropolitan network.

Claimed thathe 87
path constraint was not
legally binding; QCA
approach was
erroneous and not
appropriate.

Supported our Daft
Decision

See Section 8.3.1
below.

Categorised maintenance and
operating costs into fixed and
variable components; treated
all fixed costs (including
forecast capital expenditure) as
common network costs.

Disagreed and
suggested re
categorising fixedasts
into common and coal
triggered costs.

Supported our Draft
Decision

See Section 8.3.2
below.

Proposed that coal traffics pay
common network fixed costs
reflecting the proportion of
West Moreton network
capacity they can contract and
pay variable costeflecting
their share of forecast usage.

Agreed with variable
cost allocation.
Disagreed with fixed
cost allocation and said
coal traffics should pay
common network fixed
costs reflecting their
share of total forecast
paths.

Agreed with variable cost
allocation. Disagreed with
fixed cost allocation and
said coal traffics should
pay common network
fixed costs reflecting the
proportion of total
available paths coal
services were forecast to
use.

See Section 8.3.3
below.
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Summary of the 2015 Draft
Decision

Queensland Rail's
position

Other stakeholders'
position

QCA Decision

3. Capacity assessment

Noted consultatls assessment
that West Moreton capacity
was 135 weekly return paths;
said final views were subject tg
stakeholders comments.

Disagreed and said
capacity was 112 returr|
paths as proposed in
the 2015 DAU.

QCA should use its

consultant's capacity
estimate,unless that
estimate was flawed.

See Section 8.4
below.

Metropolitan network
operations reduced West
Moreton capacity by 17 per
cent.

Disagreed and said the
Metropolitan impact
was 12.1 per cent, as
proposed in the DAU.

Disagreed and said
Metropolitan impact was
22 per cent.

See SectiosB.4
and 8.4.1below.

4. Form of regulation and taker-pay

West Moreton and
Metropolitan tariffs should be
subject to a price cap with a
reset of the West Moreton
tariff if contracted volumes are
above forecasts.

Queenslad Rail
disagreed with a
volume reset.

Supported an endorsed
variation event for
changes in contracted
volumes.

See Section 8.5.1
below.

Takeor-pay should be 100 per
cent of access charges, cappe
at total revenue allocated to
coal services in assessitagiffs.

Supported 100 per cent
take-or-pay, but
opposed capping.

Opposed 100 per cent
take-or-pay, but
supported capping.

See Section 8.5.2
below.

5. Tariff structure

Accepted Queensland Rail's
proposed twopart structure of
train-path-based and gtbased

tariff components.

No comment.

New Hope said the QCA
should confirm tariffs
would not breach the

pricing limits.

See Section 8.5.4
below.

6. Metropolitan network tariff approach

Applied tariff derived on West
Moreton network, modified to
remove double courihg of
capex since 2002; separate
incremental train path charge.

Disagreed and saithe
QCA proposal was a
‘dramatic move away
from past practice.

Supported the Draft

Decision, but said QCA
should be clear on what
would happen in future.

See Section 8.6
below.

7. Productivity, innovation and incentives

No specific productivity
measures in reference tariff
provisions (SchedulB).

No comment.

Aurizon said there should
be incentives for
innovations that provide
operational efficiencies.

See Section 8.7
below.

8. Variation of reference tariffs

Accepted Queensland Rail's
process for varying reference
tariffs.

No comment.

No comment.

See Section 8.8
below.

9. Capital expenditure assessment process

Proposed to not require a
DORC valuation and to provide
for consulthg with
stakeholders; proposed
optimising assets for possibility
of actual bypass.

Disagreed with
removing DORC
valuation and
optimising assets for
possible actual bypass.

Supported Draft Decision.

See Section 8.9
below.
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8.1 Queensland Rail's 2015 DAU proglos

The 2015 DAU included muiart reference tariffs for coatarrying train services operating on

the West Moreton and Metropolitan networks. Queensland Rail said these were equivalent to
Pmpdnmk Qnan 3041 o6Fa Fd wm Wdatich the refergndeltarifRd® NA @S R
Pmpedmnk Qnan 3G GKIF LI ASR FNBRY M Wdz & Hamnod
Queensland Rail said that, as the reference tariffs were below its derived ceiling price of
Pon®pHk Qnnann G132 ¢S adK2dzZ R I LILINR GS asgddva v dzSSy
building block approach. It used volume forecasts and made various allocations of common

costs and assets between coal and rowal servicesusing different allocators for the RAB,
operating costs and maintenance costs.

8.2 Regulatory context of oubecision

In assessing Queensland Rail's proposed reference tariff focaaging train services, we have
had regard to various matters, including:

NI

w

f vdzSSyatlyR wltAfQa fSIAGAYIGS o6dzaAySaa Ayl
efficient @sts and a return on investments relating to coalrying train services;

O\¢

1T +-00Saa aSS1TSNARU FyR F00Saa K2f RSNEQ AydSNBai
unable to contract because of governmeniposed restrictions; and
i access seekers and asseholders' expectations about an adjustment to reflect the

difference between the tariffs Queensland Rail actually charged and the tariffs that should
have applied since 1 July 2013.

Our Decision is to refuse to approve Queensland Rail's proposed gailiegand reference
tariff, having regard to the approval criteria in the QCA Act. In particular, Queensland Rail
proposed:

1 an opening asset valuation that would provide windfall gains to Queensland Rail. Windfall
gains do not promote the economically efént investment in and use of the rail
infrastructure and are contrary to the interests of access seekers, access holders and their
customers (s138(2)(a), (e), (k) and

9 allocating costs to coalarrying trains reflecting capacity they are unable totcact. This
recovery from coal services would reflect inefficient price discrimination, which would not
be appropriate, having regard tbe pricing principles (s4.38(2)(g) and 168A)). It is also
not in the interests of access seekers, access holdetsteeir customers to pay for services
they cannot contract to use ($38(2)(e), (h)).

We have had regard to each of the approval criteria in section 138(2) of the QCA Act in forming
our views on the West Moreton and Metropolitan reference tariffs. Oysrapch to the criteria
is discussed in more detail in Chapter 10 of this Decision.

In this context, Queensland Rail and other stakeholders raised the following particular thematic
issues in relation to our 2015 Draft Decision:

i affordability of the referene tariff and relative prices;

1 de-coupling of the reference tariff from the ceiling price; and

282 Queensland Rail, sub. 2: 5. Note that the 1 July 2014 tariff is escalated from thel @S of
$16.81/'000 gtk approved by the QCA in 2010.
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8.2.1

9 the limitations of the network.

These matters are discussed below.

Affordability and relative prices

Our October 2015 Draft Decision said that ‘we have not hgdneto the effects of shoiterm
business cycles and hence affordability in considering the asset valuation for this Draft
Decision?83We said:

While our decision has not given a material weighting to the issue of relative prices of other train

serviceswe do not consider that we must be precluded from taking relative prices into account

in the future. Indeed, such comparisons are amongst a range of factors we could give greater

weight to when assessing a reference tariff under the approval criterizeiQ®A Act, especially
in the face of material falling demand on the West Moreton netwétk.

Additionally:

While we looked at 'relative prices' in our October 2014 Draft Decision (see p. 153) we did not
take "affordability’ into account then and have not doso this timeés>

New Hope said in its December 2015 submission that the Draft Decision appeared to lack any
explanation why the QCA had:

(a) failed to give material weight to relative prices and affordability in the face of actual
(rather than hypothetical) merial falling demand in the West Moreton Network; and

(b) not acted on the 'prima facie case' that consideration should be given to reducing the
value of assets to prevent a further decline in demand for aééess.

New Hope also said that it sought a tariff aiiwas competitive in the long term.

However, shorter term considerations such as current market conditions remain relevant as
these conditions increase the risks involved in-egéimating tariffs. Current market conditions
arealsorelevanttoissuedd® f Ay 3 G KS GA¥AYy3I 2F OFakK¥tz2ga X

Yancoal said the cost of rail access on the West Moreton system was 'well above' that in the
Bowen Basin and Hunter Valley, and the current and proposed access charges did not promote
competition.

Yancoal considers thétis clearly in the public interest, the interest of access holders and access
seekers and consistent with the object of Part 5 of the QCA Act to reduce the proposed tariff to
reflect the affordability and competitiveness arising from the current and [zexbtariffs .288

However, Queensland Rail said:

it is not the role of the regulator to determine a beloail access charge which makes coal mines
‘competitive’, any more than this obligation should be forced upon an above rail provider, or
downstream portterminal operator28?

The QCA's view

While we have had regard to affordability and market conditions to the extent that they affect
matters including the utilisation of the network, we also note that there are competing

283QCA 2015: 173.

284 QCA 2015: 138.39.

285QCA 2015: 139, footnote 367.
286 New Hope, sul22: 6; sub. 21: 6.
28”New Hope, sul22: 6.
28Yancoal, sub. 27¢a.

289 Queensland Rail, sub. 33: 12.

115



Queensland Competition Authority Reference tariffs

8.2.2

considerations. These include regulgt predictability and certainty in the regulatory process
and its outcomes, achieved by applying commonly accepted regulatory methodologies
consistent with the approval criteria in the QCA ActLl@8(2)). The various considerations are
outlined further n Chapter 10.

On balance, we consider that, while affordability and relative prices are relevant to assessing
the West Moreton and Metropolitan tariffs, they do not on their own outweigh the other
considerations, including the consideration of whether fhrice of access generates expected
revenue that is at least enough to meet the efficient costs of providing access to the service and
include a return on investment commensurate with the regulatory and commercial risks
involved.

Further, setting a pricebased on shorterm affordability considerations would have the
potential to promote inefficient development of higtost mines, which would not be in the
public interest, and would not promote efficient use of the rail infrastructure.

Therefore, it wouldnot be an appropriate balance of, among other things, the interests of
Queensland Rail, the public interest, the pricing principles and the interests of access seekers
and access holders, for prices to be set in a manner that gives greater weight to tiugpploe
profitability of access holders or seekers and their customers over the regulatory predictability
and certainty that will come from establishing a transparent tariff methodology to apply over
the long term.

We have also considered the possibitityat assets should be optimised to reflect the reduction

in demand for belowail services on the West Moreton and Metropolitan networks. While the
volume forecasts provided by Queensland Rail may suggest it is appropriate to optimise the
assets, we haveat done so at this time, given the capacity constraints for coal services on the
West Moreton network and the uncertainty about future volumes (see Sections 8.3.3 and 8.10
of this Decision).

De-coupling and regulatory uncertainty

QR Network's 2009 DAU proged a 200810 reference tariff that it justified on the basis that it
was lower than its proposed ceiling pri¢®.0Our December 2009 Draft Decision rejected QR
Network's tariff approach and proposed a lower ceiling price that would also apply as the
reference tariff?%!

Queensland Rail has taken an approach this time that is similar to the approach followed by QR
Network with the 'belowceiling' tariff in its 2009 DAU. In Queensland Rail's 2015 DAU, it
proposed a West Moreton network ceiling price of $34Q2f n.n 3 { 1¢16 &I NJ'det 1 m p
coupled' reference tariff of $19.41/'000 gR?

Queensland Rail said it proposed the lower reference tariff because its calculated ceiling price
was 'higher than the commercially prudent access chafét. said the 'overwhehing factor

20QR Networkproposed a ceiling pricef $34.00/'000 gtk and eeferencetariff of $22.07/'000 gtk for the
network west of RosewoadseeQCA, December 2009: 71; QR Netw&éptember2008: 118119.

21We proposed a ceiling price and reference taoff16.81/'000 gtkSee QCA, December 2009: 94.

22Queensland Rail, sub. 26l This$19.41/'000 gtkariff was escalated by the CPI from the $16.81/'000 gtk
price originally proposed for 20Q20 in the QCA's 2009 DAU Draft Decision.

293 Queensland Rail, sub. 2: 4.

116



Queensland Competition Authority Reference tariffs

contributing' to the sharp increase in the ceiling price was a changed market outlook for both
coal and norcoal serviceg®

Our October 2015 Draft Decision rejected the-atripling approach and proposed a ceiling
price of $18.88/'000 gtk for@L5¢16.

Queensland Rail said in its December 2015 submission that its:

reference tariff proposal under the 2015 DAU of $19.41/'000gtk (well below the ceiling price)
was proposed at a level consistent with the status quo as a compromise to provide sggulat
certainty 2%

Queensland Rail also said:

C2NJ GKS 2Sai a2NBi2y ySig2N]:z OFdzZIKBY IQ! 2 F ODKEIIAGS M
revenue limit from the reference tariff that would apply to current and future users, it negates
the need for the RB\value to be adjustet®

The QCA's view

We disagree with Queensland Rail's suggestion that its proposedowding provides
regulatory certainty. As long as the reference tariff is at some arbitrary level below a ceiling
price, access seekers and holdeill expect that the ceiling price will apply at some point in the
future. As we said in 2009:

It would be very difficult for a ne@R party to enter the market to compete with incumbent
operator QR Freight if it was believed that the access charge ceulttieased significantly, but
with the only justification for the change being that the tariff remains lower than an estimated
ceiling price.

The Authority does not accept that a process where the tariff is set on the basis that it is lower
than a ceilingariff is sufficiently transparent, robust or repeatal3%&.

While Aurizon Operations (formerly QR Freight) is no longer vertically integrated with
Queensland Rail's belerail business, the point still starmdghe uncertainty about future prices
in Queenslad Rail's proposal would not promote competition. As Professor Menezes says:

vwQad LINBLIZAaSR GFNAFT Ay Ada wnmp 5!! AYLXASE GKIFQ
amount of revenue that it would be allowed to recover under a DORC valuaticallthas QR to

earn a return on assets with expired useful lives. However, as this asset valuation is rolled over to

the next regulatory period, QR will still be able to charge a higher tariff, based on the higher

DORC valuation, which will be associatechvaitrisk that allocative efficiency will be negatively

impacted?98

Accepting Queensland Rail's-deupling proposal would implicitly mean that Queensland Rail
was entitled to charge up to its proposed ceiling price. But this, in turn, would mean that the
QQ\ would be:

9 endorsing a cost buitdp for Queensland Rail that went beyond approving efficient costs for
Queensland Rail over the regulatory period; and

2% Queenslandrail, sub. 2: 6.

2% Queensland Rail, sub. 26: 24.
2% Queensland Rail, sub. 26: 27.
27QCA 2008: 73.

2% Menezes, F, 20164.1¢12.
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9 providing for coal services to underwrite Queensland Rail's exposure to 'the changed market
outlook, faNJ X -cgaksgrviced®t these market changes being a risk that coal miners are
not able to manage or control.

Neither of these outcomes would be appropriate having regard to the approval criteria in the
QCA Act (s138(2)(a), (d), (e), (h)).

It is appropiate for the reference tariff to be based on a wetlderstood approach that derives
the price from underlying costs and asset values. That has the benefits of:

i providing regulatory certainty to access holders, access seekers and QueenslaaddRail

i enaHlding all parties to assess the tariff implications of proposed measures such as expansions
of the network or changes in train configuration or operation.

The QCA's reference tariff approach therefore seeks to promote the efficient operation and use
of, andinvestment in, the rail network. It also promotes the public interest, and is in the
interests of access seekers and access holdei88¢2)(a), (d), (e), (h)).

We note that Queensland Rail's proposed-ateipling reflects an implicit recognition that i

may not be appropriate or necessary for Queensland Rail to recover the full ceiling price it

KFa LINPLR2ASR® Ly 20GKSNJ g2NRaz AF vdsSSyaftlyR
efficient ceiling price, then its proposed reference tariff would méamas forgoing recovery of

some of its sunk costs, and potentially other costs.

In practice, this means that Queensland Rail has submitted a proposal for a reference tariff that
is below what it has argued is necessary to comply with section 168A(& pfitting principles.

Summary 8.1

The West Moreton network reference tariff in the 2015 DAbust not specify that
Queensland Rail is applying a reference tariff that is below and separate from the ce
revenue limit.

See Schedule D, clause 1.1 (deletgd2015 DAU.

Limitations of the network

Queensland Rail said investors knew of the limitations of the 'old, idiosyncratic' network when
they sunk their capital in mines that used the West Moreton network. It said:

Queensland Rail should not be penalider, or disadvantaged due to, the nature of the West
Moreton network or because of the business challenges faced by coal mines that have freely
chosen to use the West Moreton netwdfR.

We agree with Queensland Rathe miners would or should have been am of the nature of

the infrastructure. However, that awareness would not be a reason why the access holders
should expect to or be required to pay both for high maintenance costs and for an asset value
that delivers monopoly rents and windfall gains tae@nsland Rail. To put it another way,
Queensland Rail should also be aware of the limitations of its own network, and should expect a
pricing regime that reflects those limitations.

29 Queensland Rail, sub. 2: 6.
300 Queensland Rail, suB6:47¢48.
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8.3 Allocation of common network costs

As West Moreton is a mixed traffic $y81, a share of the common network costs (opening asset
base, forecast capital expenditure, maintenance and operating costs) is allocated to coal
traffics. The coahllocated costs are used in a regulatory building block model to develop a
reference tarifffor coalcarrying train services.

2015 DAU context: significant spare capacity with high forvi@o#fing costs

Unlike the 2009 DAU and the 2013 DAU, the 2015 DAU has been developed in light of a material
fall in demand for belowail services on the Wedfloreton networkt about threefifths of the

system capacity (668 of the 112 paths) is forecast to be used by coal and-cual traffics
combined, resulting in about 40 per cent spare capacity (Figure 3). This spare capacity is due to
reductions of 18 per c# and 90 per cent in coal and naoal train services respectively,
compared to the 2013 DAU.

Figure 3:West Moreton network capacity utilisation status

West Moreton network: weekly return train paths

112 paths (QR estimated

2 E total capacity)
m Spare paths
= Coal
= Freight
= Passenger
- - o

2009 DAU 2013 DAU 2015 DAU

Note: a) The 2009 DAU capacity utilisation status corresponds to the last two years of the RAWY204rL;12
and 201213.b) The 2015 DAU forecast coal paths are 62.8 (for presentational purpose we have used 63).

Source: QR Network (2009); QCA (2009b); Queensland Rail (2013a: 8; 26uB@ 30).

Notwithstanding the significant reduction in forestatraffic volume, forwardooking costs in
the 2015 DAU are generally higher on a per unit basis than in the 2013 DAU that was developed
when the system was nearly capacity constrained. That is:

1 maintenance cost per kilometre (a measure of unit coss)ightly higher when comparing
around $67,026 (proposed in the 2015 DAU) with $66,984 (proposed in the 2013®AU);

301The 2015 DAU total forecast paths are 65.8. For presentatfmirabses we use 66 paths.
302QCA calculation based on data reported in Queensland Rail 2013b: 3, sub. 2, Appendix 6: 22; QCA, 2014
123; B&H 2015: jik. Amounts are in June 2014 dolldws which the 2015 DAU data were converted to June
2014 dollarsFR ¥ v dzSSyaflyR wlkAf Qad Hnmp 5! &adzYA&darzy AdG gl
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i forecast capital expenditure per kilometre is about 26 per cent higher when comparing
around $64,000 in the 2015 DAU with $51,000 proposetier2013 DAY and

1 operating cost is unchanged at around seven million dollars annidally.

Queensland Rail has predicted in its West Moreton System Asset Management Plan that the
elevated levels of maintenance and capital spending on the network infrasteuwill continue
for at least another decad®®

2015 DAU cost allocation proposal and Draft Decision

Queensland Rail said that given the changed volume outlook for the 2015 DAU a different
approach was required to allocate common network costs to cod#fi¢safor pricing purposes,

as compared to the approach in its 2013 DAU prop8sédee Appendix E for a summary of
previous cost allocation assessments).

For the opening asset base, Queensland Rail said it proposed an allocation to reflect contracting
limits for coal services through the Metropolitan network. Queensland Rail stated:

In particular, the binding constraint is the maximum 87 coal paths per week, limiting the
proportion of the capacity of the West Moreton Network that can potentially be corgdato
coal to 87 out of 112 available paths, or 77.3%.

For the forwardlooking costs (maintenance and operating costs, and forecast capital
expenditure), Queensland Rail proposed an allocation based on coal's share of forecast
volumes. Queensland Rafoposed to recover the coalllocated costs from the 63 forecast
coal paths. Queensland Rail said its allocation approach provided it with a 'greater opportunity
to recover its efficient costs including a return’, even though it proposed a reference 4drif

per cent below the ceiling price from its building block motiél.

Our 2015 Draft Decision accepted Queensland Rail's proposed allocation that reflected the 87
path contracting restriction for coal services through the Metropolitan network. But we
consdered the allocation should reflect the actual contracting restriction for coal services in the
West Moreton network that is, the 87path constraint in the Metropolitan network should be
reduced further by the number of paths (10 paths at the time) conéddo coal services to
operate in the Metropolitan network which did not traverse the West Moreton network. We
applied the resulting allocator (77 out of 112 paths) to Queensland Rail's efficient fixed common
network costs (i.e. the opening asset basaget@mst capital expenditure and fixed maintenance
and operating costs). Our Draft Decision allocated efficient variable common network costs (i.e.

cost referred to and for the 2015 Draft Decision we inferred it was June 2014 dollars. In its correspondence of
15 April 2016Queensland Rail stated thah#re is arerror in the calculations in Figures 8.2 & 8.3 of the
Draft Decision on maintenance which results in a material overstatement of any possible difference between
the 2013DAU maintenance costs and the 20DBU maintenance costs. In relation to this, pleas¢e that
G§KS wnmokmn RFEGF A& AY Hnanmokmn R2ffFNBRX 0dzi GKS bPHAawm
like, resulting in an overstatement of the difference in maintenance allo#afi©erefore, we have now
treated the 2015 DAU constant dadata as being in June 2015 dollars.

303QCA calculation based on data reported in Queensland Rail, June 2@18ub. 2, Appendi8: 22; QCA
2014d: 126¢127, B&H 2015M & 4. Amountsdo not include interest during constructiandare in June 2014
dollarsfor which the2015 DAU data were converted to June 2014 dallars

304 Amount is in June 2014 dollars.

305Queensland Raifub. 2, Appendix 6 West Moreton System Asset Management Plan.

306 Queensland Rail, sub. 2: 6.

307 Queensland Rail, sub. 2: 48.

308 Queenshnd Rail, sub. 2:cZ.
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variable maintenance and operating costs) based on coal's share of forecast volumes. Our Draft
Decision proposd that coalallocated costs be recovered from the 63 forecast coal paths.

Stakeholders' submissions

Queensland Rail and coal miners (New Hope and Yancoal) rejected the 2015 Draft Decision cost
allocation approach, but they had divergent views on an appabe cost allocation
methodology. Aurizon considered the Draft Decision allocation approach was reaséfiable.

Queensland Rail said that our Draft Decision resulted in it being unable to recover the full cost

of providing the declared service. QueenslandiRa &G F SR GKF G GKS v/ ! Qa
allocation of fixed costs based on the assumedp8th constraint was 'erroneous and not
appropriate', as there was no legally binding 87 path constrat.

Coal miners were concerned that our allocation and recpapproach would produce a ‘death
spiral’, where the closure of a mine would increase the tariffs by such a significant extent that it
would likely shut another mine. They also said that any surplus paths above the current contract
levels were equally ailable for contracting by general freight or other commodities. Therefore,
miners argued that some proportion of the fixed common network costs of the unutilised train
paths up to the 77 paths should be allocated to wmral serviced!!

Some of these comnms highlighted concerns about an appropriate categorisation of, and
allocation of, costs in the face of a material fall in demand, focusing on which party should bear
the costs. Some comments focused on the existence of thea8T constraint for coatarying

train services.

We have broken our discussions of the matters raised by Queensland Rail and other
stakeholders into the following topics:

i1 87-path constraint;
i categorisation of forwardooking costs; and

9 cost allocation approach.

8.3.1 87-path constraint

During the 2013 DAU assessment process, Queensland Rail and New Hope had both identified
the existence of government restrictions for their inability to contract additional-caglying

train services. For example, in the 2013 DAU coal train servicesomatracted to use 77 paths

and there were six uncontracted paths (see Figure 3), in relation to which Queensland Rail
stated:

Government have not indicated a willingness to contract additional coal services and in relation
to non-coal freight, above réioperators have not shown a willingness to contract additional
services?

New Hope had stated:

The level of paths which is contracted is artificially constrained (below true system capacity) by
D2@SNYYSyild ovwQad aKlI NBK2f RSNddbionhl trdn pihsforttieS Sy aSS{ Ay
past three years and has been unable to do so because of this con&ftaint.

309 Aurizon, sub. 20: 25.

310 Queensland Rail, sub. 26: 12, 22, 27, 30, 39.
S11New Hope, sub. 21: 4; Yancoal, sub. 27: 2.
812 Queensland Rail 2013d: 5.
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In its 2015 DAU supporting submission, Queensland Rail reiterated that government restrictions
for coal services limited its ability to contractetiiull amount of capacity, and it identified two
constraints, being:

9 preserved freight and passenger train paths from Rosewood to Toowoomba, which was 13
paths for freight'#and two for passenger services; and

i a constraint of 87 coal paths per week througetropolitan network specified by
vdzSSyatltyR wkAfQa3™wSalLl2yairofS aAyArAaidSNERUOD

Queensland Rail added that 'the binding constraint is the maximum 87 coal paths per week’,
which limited the proportion of the capacity of the West Moreton network that could
potentially be contracted to coal to 87 out of 112 available paths or 77.7 per cent. Accordingly,
Queensland Rail considered it reasonable to cap the allocation of the initial asset base (or
opening asset value as at 1 July 2015) to coal traffics at 77 cGepet'®

Our 2015 Draft Decision accepted Queensland Rail's allocation approach to reflectphén87
constraint for coal services in the Metropolitan network. However, we reduced it by the number
of paths (10 paths at the time) contracted to coal servimesperate within the Metropolitan
network but not traverse the West Moreton network, to reflect the contracting restriction for
coal services in the West Moreton network. We applied the resulting allocator of 68.8 per cent
(i.e. 77 out of 112 paths) to VEe Moreton efficient fixed common network costs, which
included the opening asset base as well as forecast capital expenditure and fixed maintenance
and operating costs. We considered that coal traffics should only pay for efficient fixed common
network costs that reflected the proportion of paths available for contracting by coal
servicesi’

Stakeholders' submissions

In its response to the Draft Decision, Queensland Rail stated that '87 train path is not a legally
binding constraint' and provided legal adeiin support of its argumerit® Queensland Rail said
that all train paths in the Metropolitan network that were not allocated to existing train services
were available for contracting by coal trains or other services. In this context, Queensland Rail
said:
the QCA's rationale for the allocation of fixed costs based on the assumed 87 path constraint is
erroneous and not appropriat®

[a]s Queensland Rail has previously submitted and demonstrated there is no 87 train path

constraint. Itis unclearwhythe QG2 y i A ydzSa (2 NIR&asS (GKA& la |y AaadzsS
However, West Moreton network users stated that Queensland Rail's assertion that there was
no cap on contracting for coal services was completely inconsistent with Queensland Rail's
practice to date. They said the cdmd always been in place, and their investment and

313New Hope2014: 3

814 Queensland Rail's 17 July 2015 response to the QCA's requedtifiomal information noted that the
reference to '13 paths for freight' was incorrect and that it should be '14 paths for freight'.

315Queensland Rail, sub. 2: 48ueensland Rail's 17 July 2015 response to the QCA's request for additional
information claified that the restriction was advised by the Department of Transport and Main Roads.

316 Queensland Rail, sub. 2:&®.

S17QCA 2015: 14345.

318 Queensland Rail, sub. 26: 6 and Annexure 8.

319 Queensland Rail, sub. 26: 30.

320Queensland Rail, sub. 33: 5. Qudand Rail repeated essentially the same argument in a letter sent on
14 April 2016.
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contracting decisions were formed in part on that b&8isCoal miners provided confidential
correspondence from Queensland Rail and the Queensland Department of Transport and Main
Roads (DTMR) in suppafttheir argument??

QCA analysis and Decision

We have considered Queensland Rail's 2015 DAU and reviewed our 2015 Draft Decision in light
of comments and information provided by Queensland Rail and other stakeholders in
accordance with the QCA Act.

Basedon the considerations set out in this section and having regard to the relevant factors in
section 138(2) of the QCA Act, our Decision is that 87 paths is a binding constraint for coal train
services through the Metropolitan network. We require that the130DAU reflect this
constraint.

Queensland Rail's changed positions

Queensland Rail had madeluring the 2013 DAU assessment process and in its 2015 DAU
supporting submissian several representations that coal services cannot contract more than

87 paths thragh the Metropolitan network. Queensland Rail had made similar representations
at industry forums for example, at a rail forum organised by the Goondiwindi Regional Council
on 4December 2015, about three weeks before submissions on our 2015 Draft Degésien

due (see Figure 4).

Figure 4Queensland Rail's representation at an industry forum

South Western Rail System

Approximate Capacity

112 Return Paths

Coal Preserved for Passenger Uncontracted
77 Paths Primary Industry 2 Paths 19 Paths
Contractible 14 Paths

+ 87 return paths able to be contracted for coal through SEQ to the Port of Brisbane
until 2032

* 10 return paths contracted for coal from western SEQ to Fisherman Islands
* So 77 paths able to be contracted for coal on the Range
* 14 return paths preserved for Primary Industry rail traffic
» Coal cannot consume available capacity by contracting additional services

&7 QueenslandRail 18

SourceQueensland Rail 2015I: 18

The QCA notes that Queensland Rail has continued to change its position on this matter.
Queensland Rail has variously stated:

1 Queensland Rail's Responsible Ministers have specified a constraint of 87 coal paths per
week through Metropolitan networR?3

32lyancoal, sub. 35: 1; Aurizon, sub. 23;14) New Hope, sub. 31g5.

322 Queensland Rail 2012, 2014b, 2014c, 2014d, 2014e, 2014f; Queensland Department of Transporhand Ma

Roads (DTMR) 2011, 2014a, 2014b.
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il
il
)l

The binding constraint is the maximum 87 coal paths per wé&ek.

Due to a constraint from the Queensland government, only 87 out ol ff¥epaths can be
allocated to coal service’d®

77 paths able to be contracted for coal on the Range. Coal cannot consume available
capacity by contracting additional servicés.

U¢KS wnmp 5! ! Eft20FGSR X (GKS | &aSting®Il &s

There is no such constraiffe

There is no legally binding &in-path constraintt?®

The QCA is unclear about the rationale underpinning the changes in Queensland Rail's positions
and finds Queensland Rail's inconsistent statements puzzling.

Is 87paths a binding constraint?

Queensland Rail argued that the-B@th reference was contained in correspondence with the
DTMR but that correspondence was not a direction from the ‘responsible Ministers' and

consequently was not a legally binding constrait.

However, West Moreton network users said that a Ministerial direction was not necessary and

there were other ways in which a constraint could be legally binding. For example, section 266A
of the Transport Infrastructure Act 1994 (TIA) prohibited a railwagnager (such as

Queensland Rail) from allocating a train path that is preserved for one traffic type to a different

traffic type without the approval of the chief executive of DTRR.

Indeed, Queensland Rail also said that it was required to complyitwifassenger priority and

preserved train path obligations under the FFAand submitted that 16 paths were preserved

for non-coattrain services (see Figudg.

The QCA's view

In any event, our view is that the relevant consideration is whether thetcains is, and will

continue to be, binding after the approval date (i.e. whether it applies in practice, regardless of
whether it is legally binding), which is the key concern of users and the matter that is relevant to

the QCA in determining how commoetwork costs should be allocated.

The network users argued that Queensland Rail's commercial conduct had been consistent with

the existence of the 87 path constraint and that their investment and contracting decisions

were based on that constraint. Aurizetated:

the coal industry and stakeholders have incurred considerable time, cost and resources in seeking
to identify options for improving the productivity of existing train paths in reliance on the 87

323 Queensland Rail, sub. 2: 48ueensland Rail's 17 July 2015 response to the QCA's request for additional

information clarified that the restriction was advised BYMR
$24Queensland Rail, sub. 2:.48
825 Queensland Raitub. 2, Appendix 1: 12.
826 Queensland Ra#l019: 18.
827 Queensland Rail, sub. 26: 27.
328 Queensland Rail, sub. 26: 30.
329 Queensland Rail, sub. 26: 30.
330 Queensland Rail, sub. 26: 30.
331 Aurizon, sub. 29: ¥12; New Hope, sub. 31¢8.
332 Queensland Rail, suB6: 8;90.
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weekly train paths constraint. For example, the 8Feldy train paths constraint is also a key
assumption underpinning the coal revenue projections in the Inland Rail business case. It is
apparent that Queensland Rail does not have a sound appreciation of its ability to influence the
decision making of othesupply chain participants3

Users said they were denied contracting for paths beyond the constraint at a time when they
had sought additional paths. Aurizon said that:

[it] has also received correspondence from Queensland Rail in relation to the tabdldgtract
for services above the 87 train path constraint in which the access provider confirms that it is
unable to do s@34

We have been provided with copies of correspondence in which Queensland Rail asked DTMR
to remove the 8#path cap for coal traiservices, and copies of DTMR's response which showed
that the request was not approved® Subsequently, Queensland Rail made representations
confirming that the 8#ath cap was unchanged and advised coal industry participants that it
(Queensland Rail) wasable to contract for coal services above that cap, despite the existence

of spare capacity and demand for additional paths by coal train services. Thus, {path87

limit for coal services has been applied in practice through Queensland Rail not gfterin
contract above that level.

To date, Queensland Rail has not provided any evidence to demonstrate that it will behave
differently to DTMR's stated position. Indeed, Queensland Rail's inconsistent representations
would create substantial uncertainty fimvestment and contracting decisions by coal industry
participants, which is not in the interests of access holders and access seekers, or in the public
interest and would affect the efficient use of the network, having regard to section 138(2) of the
QCAAct, in particular paragraphs (a), (d), (e) and (h).

Given all these considerations, we are satisfied that the information provided by Queensland
Rail and users establishes that it is appropriate to proceed on the basis that thati87
constraint has apleed, and will apply, in practice, as a matter of Queensland Rail's contracting
practices, for coal train services through the Metropolitan network.

If Queensland Rail were able to demonstrate that thep@th constraint does not apply in
practice, that walld be a matter to which we would have regard in assessing any DAAU or a
subsequent DAU. Clearly, the most compelling manner in which Queensland Rail could
demonstrate that no such constraint applies in practice would be by providing evidence that it is
able and willing to contract coal services above 87 paths. This would be clearest where coal
services have contracted up to 87 paths and require additional paths for contracting, and DTMR
has removed the 8path cap.

We accept that, in an environment wheceal trains are not contracted up to the ®ath cap,
Queensland Rail could seek to demonstrate that DTMR has removed the cap on coal services,
and as a result Queensland Rail is able and willing to contract coal services above that cap. In
that event, the QCA would be prepared to review its approach to cost allocation within the

333 Aurizon, sub. 29: 13.

334 Aurizon, sub. 29: 12.

335 Queensland Rail 2012, 2014b, 2014c, 2014d, 2014e, 2014f, Queensland Department of Transport and Main
Roads (DTMR) 2011, 2014a, 201@beensland Rdilad previouslynformedthat coal trafficsvere allowed
through the Metropolitan network until 2028Queensland Rail, November 2013(d):.12}he 2015 DAU
submission, Queensland Rail informed that #rel datefor coal traffics through the Metropolitan network
was2032(Queensland Rail, sub. 2, ggndix 6: 7)Thus, although the end date over which the@th
constraint applies has been extended, the constraint remains unchanged. See Section 8.15 of this Decision
for our consideration of the end date of 2032 for coal trains.
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8.3.2

context of the approval criteria in section 138(2), including by exploring whether there is a need
for optimising the network.

For this decision, we have not assessed whether @siaad Rail's conduct of applying the-87
path constraint in practice was consistent with the requirements of section 104 of the QCA Act
relating to preventing or hindering access when there were previously requests for capacity
above 87 paths for minerssat is not an issue to be determined in considering the 2015 DAU.

Categorisation of forwardboking costs

In the context of the 2015 DAU, Queensland Rail stated that not all its planned maintenance
FOGABAGASE 6SNB @2t dzYSTRSLISYRSyGd C2NJ Ada
expenditure was unaffected by the decline in usage, and that its capitgkam was primarily
aimed at 'replacing assets that have reached the end of their useful*ifiel. Queensland Rail's
2015 DAU supporting submission, PwC observed:

Without incurring any additional capital or maintenance expenditure, the Rosewood to
Jondayan (R2J) part of the network could cater for 15.7 gross million tonnes (GMT) (up from
11.5 GMT); while the Jondaryan to Columboola part of the network could cater for 3.6 GMT (up
from 3 GMTf37

Our 2015 Draft Decision was that Queensland Rail's 2015 Déitemance cost should be
categorised into fixed common network cost and variable common network cost and we
accepted the assessment of our consultant (B&H), that the fixed proportion of maintenance
cost was 67.4 per cent. Our Draft Decision accepted Qulard Rail's treatment of the entire
forecast capital program as a common network expenditure, as it related to investments in the
shared networkand benefitted all user%®®

Stakeholders' submissions

Queensland Rail disagreed with the categorisation of teaBince costs and the treatment of
the forecast capital prograrft?

Queensland Rail said that if the QCA did not accept its 2015 DAU cost allocation methodology,
then the Draft Decision categorisation of maintenance costs needed to be modified to include a

three-way categorisation into common fixed costs, et@jgered fixed costs, and variable costs.

For the forecast capital program, Queensland Rail said it should be categorised into common
fixed costs and coal fixed costs. Queensland Rail submitted sepgrEverything Infrastructure

and Synergies Economic Consulting (Synergies) in support of its argdffients.

QCA analysis and Decision

We have considered Queensland Rail's 2015 DAU and reviewed our 2015 Draft Decision in light
of comments and information praded by Queensland Rail and other stakeholders in
accordance with our obligations in the QCA Act.

Based on the considerations set out in this section, and having regard to the relevant factors in
section 138(2) of the QCA Act, we consider that it is epate to categorise maintenance
costs into fixed and variable costs, and that the entire forecast capital expenditure should be

336 Queensland Rail, suBt: 3§ 52

337 Queensland Rail, sub. 2 (Appendix 1): 13.

338 QCA (October 2015): 16856, 18%188; Queensland Rail, sub. 2: 55.
339 Queensland Rail, sub. 26:a&1.

340 Queensland Rail, sub. 33:¢28; Attachments 2 and 3.
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treated as a common network expenditure. We require Queensland Rail to amend the 2015
DAU to reflect this.

Categorisation of mintenance costs

Queensland Rail stated that 'the general standard to which the infrastructure must be
maintained in order to reliably operate the (63) forecast coal services will be quite different to
what would be required only to operate the (three) ronal services'. Therefore, it argued that
cost categorisation should reflect these differences in standard so that 'all costs that are
incremental to each type of service are properly allocated to that group of é€3teensland

Rail submitted its anadjs identifying the following three categories of maintenance costs:

1 common fixed costs (57.3%), which would be incurred even if only a minimal number of
services were to utilise the network;

9 coal fixed costs (21.7%), which are triggered as a resuledgtdindard to which the network
must be maintained to operate the forecast coal services. Queensland Rail said these costs
were fixed over the 2015 DAU forecast period, but were variable over the long run; and

i variable costs (21%), which would vary withitages on the network within the 2015 DAU
forecast periodf*?

We engaged B&H to review Queensland Rail's analysis, includingjaiteld technical aspects of
the Everything Infrastructure and Synergies repétts.

B&H's assessment

B&H observed that the proption of fixed maintenance activity is usually considered in the
context of a range of tonnages, the network configuration and the condition of the a¥4ets.
B&H identified a number of flaws in Queensland Rail's analysis and assertions. For example:

i1 The majeity of the maintenance and engineering standards in the West Moreton network
are driven by passenger trains, as evidenced by the rated line speed of 80 kilometres per
hour (km/h) for the railway that is set, based on passenger trains. In comparison, the
timetabled average speed for coal train services is 25km/h in the Toowoomba to
Columboola section.

1 Queensland Rail used historical costs of its various rail lines to identify the three categories
of maintenance costs for the West Moreton network, but thea# lines do not have the
same configuration and the same condition as the West Moreton network.

1 Queensland Rail's data analydid notestablish that there were fixed maintenance costs on
the West Moreton network due to the operation of the forecast ksarvices*®

341 Queensland Rail, sub. 33: 14.

342 Queersland Rail, sub. 26: 401; sub. 33: 1&3.

343The review was undertaken by NMartin Baggott Principal and Director, B&MIr Baggotthas over 40
years of experience that spans track infrastructure, railway operations and commercial feasibility. He has
managed train operations as well aglvised ormatters associated with asset valuations, operations
optimisation, network capital and maintenance to Australian and overseas railways and economic regulators,
and inteiggovernmental agencies, includitite Essetial Services Commission of Victoria, Economic
Regulation Authority of Western Australia, Australian Rail Track Corporation, Canadian Pacific Railway
Company, World Bank and Asian Development Bank.

344B&H (2016, Part 4): 4.

345B&H (2016, Part 4):ca0.
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B&H concluded that the characteristics of the coal task has, at best, a moderate impact on the
way the network is managed for maintenance and capital expenditure, notwithstanding the
effect of volume. Thus:

in respect to fixed and variable ¢ssthe context of any determination of categorisation of fixed

or variable must have a similar context to the line under analysis and the appropriate use of
standards. The analysis should not attempt to identify other lines which have somewhat diverse
situations346

We have accepted most (84 per cent) of Queensland Rail's proposed maintenance cost in the
2015 DAUY as they are required given the age and condition of the network and regardless of
the low forecast volumes. Those maintenance costs ara simlar level asthe 2013 DAU
proposal that was developed when the system was nearly capeaitgtrained. Given these
considerations, we asked B&H to estimate the fixed and variable proportion of maintenance
activity based on total network capacity, ratherath forecast usage, which is consistent with

our approach to allocating fixed common network costs based on the relative proportion of
system capacity that is available for contracting by coal services (discussedSctiom 8.3.3

of this Decisioh

B&H revised its estimate of the fixed proportion of maintenance activity to account for its
revision to some of the maintenance cost items in response to stakeholders' comments (see
Section 8.11 of this Decision), and to provide an estimate for a scenarie viemetwork is
maintained at its total capacity. Accordingly, B&H assessed that about 57.3 per cent of the
maintenance costs related to fixed maintenance activities which were on the common network.
B&H said that its estimate of the fixed proportion ofaimtenance activity was based on
Queensland Rail's configuration and condition data for the West Moreton nettrk.

Table 14 compares B&H's revised assessment with Queensland Rail's analysis.

Table 14Maintenance cost categorisation B&H and Queensland Rai

Cost category Revised B&H assessment Queensland Rail analysis
Fixed cost
1 Common fixed 57.3% 57.3%
7 Coal fixed 21.7%
Variable cost 42.7% 21.0%

Source: B&H (2016, Part 4).c12; Queensland Rail: sub. 33: 22

The QCA's view

We agree with B&H's titism of Queensland Rail's cost categorisation approach in the post
Draft Decision submissions and consider that there are a number of flaws in Queensland Rail's
proposed cost categorisation approach.

We consider B&H's approach of identifying and catejog costs by the underlying factors,
usagebased (variable costs) and tirased (fixed costs), is transparent and robust and will
provide appropriate signals for the efficient use of, and operation of, the network, and is in the

346 B&H2016, Part 4: 10.

347 See Section 8.11 of this Decision for our assessment of Queensland Rail's maintenance cost proposal.

348B&H 2016, Part 4: 1.
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interests of access seets and access holders, having regard to s. 138(2)(a), (e) and (h) of the
QCA Act.

Accordingly, our Decision is to categorise maintenance costs into fixed and variable components
and we adopt B&H's revised assessment that the proportion of fixed commdworie
maintenance cost is 57.3 per cent.

Categorisation of forecast capital expenditure

Queensland Rail relied on its maintenance cost analysis to suggest that forecast capital
expenditure should be categorised into common fixed and coal fixed costs apdeat that

most of its forecast capital expenditure program was designed to support the (63) forecast coal
servicesi?

However, the flaws B&H identified in Queensland Rail's maintenance analysis also apply to
Queensland Rail's attempt to 4@ategorise foecast capital expenditure into common fixed and
coal fixed costs.

Besides, our view, as stated in the context of our assessments of the 2009 and 2013 DAUSs, is
that incremental investment on the network shared by different traffics could benefit all
traffics. For example, a project to improve the track standard will result in increased reliability
and lower maintenance requirement and will benefit all traffics. Therefore, it is reasonable to
consider such investment as a common network capital expenditucetarapply a pro rata
allocation to such capital expenditu?e’.

In its 2015 DAU submission, Queensland Radl proposed to include in the West Moreton
common network RAB! all forecast capital expenditureon the basis that the capital
expenditure wason the shared networkand benefitted all traffics, and regardless of whether
that expenditure was triggered by coal or nonal serviceg>? Similarly the 2015 DAU proposal
included in the West Moreton common network RA&apital projects on the shared network
that were triggered by freight services, which provided benefit to other services. Queensland
Rail referred to this capital program as the transport service contract (TSC) ézpiti. have
accepted Queensland Rail's TSC capital program in the common ke (see Section 8.14

of this Decision for our assessment of the TSC capital).

It is unclear why Queensland Rail has on the one hand sought to include in the common
network RAB a freigHriggered capital program on the shared network that benefits otfier.

coal) services, but on the other hand hasw, in response to our Draft Decisi@gught to not
include in the common network RAB caadigered capital expenditure on the shared network
that benefits other (i.e. freight) services.

Given these conderations, our Decision is to treat the 2015 DAU forecast capital expenditure
on the shared network as a common network capital expenditure, as we are satisfied that it
benefits all traffics.

We also recognise that not all rail infrastructure on the Wilstreton network is shared by
different traffics. For instance, there have been certain capital programs that benefit only coal

349 Queensland Rail, sub. 33:¢25.

350 QCA (December 2009a): 80 ai@ttober 2014): 146146.

%1The RAB that is ad in determining reference tariffs for ceahrrying train services comprises a share of the
West Moreton common network RAB and the entire espécific capital expenditure (for example coaly
sidings).

352 Queensland Rail, sub. 2: 49.

353 Queensland Raisub. 2: 35, 49.
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services the Columboola spur and balloon loop project is an exampled we have treated
such capital programs as cesgdecific caital expenditure.

We consider our approach to treating the forecast capital expenditure on the shared network as
a common network expenditure as the underlying project benefits all traffics, provides
appropriate signals for the efficient use of, operatiof, and investment in, the network, and is

in the interests of access seekers and access holders, having regard to section 138(2)(a), (e) and

(h) of the QCA Act.

8.3.3 Cost allocation approach

Queensland Rail said that, for the 2015 DAU, in the chamgkdne environment its primary
concern was revenue certainty. It proposed allocating around 95 per cent of its fotaeltithg

costs (i.e. forecast capital expenditure, maintenance cost and operating expenditure) to coal
traffics based on coal's share of forecastiumes (effectively representing around 63 of 66
paths)354

However, Queensland Rail proposed capping coal's share of the opening asset base to around
78 per cent (representing 87 of 112 paths) to reflect government constraints on contracting
capacity to 0al2*°On its allocation of the opening asset base, Queensland Rail stated:

CKAa | LIINRBIFOK Aa O2yaraisSyid sAGK GKS 2@SNI NOKAy3
oFLflFyOAy3 vdzSSyatlyR wlkAfQa NAIKGE (2 NBO2OSNI Aida O

not be required to pay for capacity that they are not permitted to%%e.

New Hope disagreed with Queensland Rail's approach and proposed allocating:

i fixed common network costs based on the higher of coal's forecast or contract paths as a
proportion o system capacity (since the 2015 DAU forecast coal paths (63) are greater than
contract paths (53), this would represent 63 of 112 paths); and

1 variable costs based on coal's share of forecast udge.

New Hope argued that allocating costs on the basiawv@ilable capacity rather than forecast

dzal 3S gAtf | @2AR O21t aSNIBAOSa O6SIFINAYy3I (GKS NRa

Our 2015 Draft Decision considered that mbstowrail infrastructure costs wereommonand
fixed3%8 These comprised the @ming asset base and efficient forward looking fixed costs (that

354 The 2015 DAU proposed total forecast capital expenditure of $141.9 million (coal allocation $133.0 million),
total maintenance cost allowance of $143.0 million (coal allocation $139.9 million) and total operating
expenditure (excludingvorking capital) allowance of $37.2 million (coal allocation $34.9 million). The coal
allocations reflected coal's share of forecast volumes-fgted) for maintenance costs, and coal's share of
forecast paths for operating expenditure and forecast cdptgpenditure. Queensland Rail, sub. 2¢38.

355 Strictly speakingQueensland Rail proposed to appifie 78 per cent allocatoto assets in place since 1995.

A lower allocator was proposed for theg1 995 assets to refleche impact of metropolitan pasenger
operations on the availability of West Moreton network paths, which is consider8adtion 8.41 of this
Decision.

356 Queensland Rail, sub. 2: 48.

35"New Hope, sub. 9: 227.

358 Common network costs comprise sunk costs (common network opening asset énd forwardooking
costs (forecast common network capital expenditure, maintenance cost and operating expenditure).
Whereas opening asset base and forecast capital expenditure are considered as a fixed cost, operating and
maintenance costs are categgeed into fixed costs and variable costs. For example, about 57 per cent of
maintenance costs and about 82 per cent of operating expenditure relate to activities that do not vary with
usage (se&ection 8.3.2 fothe categorisation ofnaintenance costs ahSection8.12 forthe categorisation
of operating costp
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is, forecast capital expenditure and fixed maintenance and operating costs). Our Draft Decision
proposed to:

i cap coal's share of efficient fixed common network costs to reflect the conigaodistriction
for coal services in the West Moreton networkhat is, the 87 paths constraint less the
paths (10 paths at the time) contracted to coal services to operate within the Metropolitan
network, resulting in coal's share of 77 of $aths; and

9 allocated efficient variable common network costs (i.e. variable maintenance and operating
costs) based on coal's share of forecast usége.

Stakeholders' comments on 2015 Draft Decision

Stakeholders accepted our approach of allocating variable costs basecbal's share of
forecast usagé® However, stakeholders did not accept our allocation approach for the fixed
common network costs.

Queensland Rail said that our Draft Decision allocation approach resulted in it being unable to
recover the'full cost of poviding the declared servitand stated that the only legitimate and
rational basis for allocating costs was on the basis of forecast volumes. Queensland Ralil
provided advice from consultants, PwC and Synergies, in support of its arggfihent.

Coal miners @d that our proposed allocation approach made the remaining coal producers
bear the fixed common network costs of capacity formerly contracted for the now closed Wilkie
Creek mine, which they said was unsustainable. They reiterated that fixed commonrketwo
costs should be allocated to reflect the higher of coal forecast or contract paths as a proportion
of system capacit§t®

QCA analysis and Decision

We support common network costs being allocated amongst the different classes of users in the
West Moretonnetwork. However, the point of contention has been the allocation approaoh
particular, the allocation of efficient fixed common network costs.

In the face of falling demand, our 2015 Draft Decision had sought to balance the conflicting
objectives of:

1 Queensland Rail recovering its efficient common network costs relating tecaogling train
services in the West Moreton network; and

1 coal traffics not paying for network capacity they are unable to contract to use.

Nevertheless, the submissions on dimaft Decision show that the positions of Queensland Rail
and other stakeholders are far apart.

Based on the considerations set out in this section and having regard to the relevant factors in
section 138(2) of the QCA Act, our decision is that:

9 coal's shre of efficient fixed common network costs be capped to reflect the contracting
restriction for coal services in the West Moreton network;

359The 112 paths capacity is Queensland Rail's estimate, which is reviewed in Section 8.4 of this Decision.

360 QCA 2015: 14346.

361 Queensland Rail, sub. 26: 41; New Hope, sub. 22:2.1

362 Queensland Rail, sub. 26: 122931, 4243, Annexure 4 and sub. 33, Attachment 2. Queensland Rail's
comments on recategorisation of fixed costs are considerederction 8.3.2f this Decision.

363New Hope, sub. 22: 4, 9, sub. 21: 4; Yancoal, sub. 27: 2.

131



Queensland Competition Authority Reference tariffs

1 efficient variable common network costs be allocated based on coal's share of forecast
usage in the West Moreton nebrk; and

1 Queensland Rail be entitled to recover these ealldcated costs from the forecast coal train
services.

Cost allocation approaches

The contentious issue is about who should bear the efficient fixed common network costs of
spare capacity, whichomprise the opening asset base and forwd#wdking fixed costs (i.e.
forecast capital expenditure, and fixed maintenance and operating costs). Therefore, unless
otherwise specified, our consideration will primarily focus on the allocation of efficierd fixe
costs of the common network.

Queensland Rail and coal miners rejected our 2015 Draft Decision allocation approach to cap
coal's share of efficient fixed common network costs to reflect the contracting restriction for
coal services in the West Moreton matrk (at the time, 77 of 112 paths).

In response to our Draft Decision, Queensland Rail claimed that 87 paths was not a legally
binding constraint and proposed 4@&tegorising fixed costs into common fixed and coal fixed
costs with different coal allocate for the two fixed cost categorié®® Nevertheless,
Queensland Rail said that the allocation approach proposed in its 2015 DAU was appropriate
and it was prepared to accept and comply with its 2015 DAU appri§adinerefore, we have
assessed the approachu€ensland Rail proposed in its 2015 DAU, although we note
Queensland Rail's 2015 DAU approach to allocating the opening asset base to reflect the 87
path constraint is inconsistent with its changed position that there is no such constraint.
Queensland Radl criticisms of our Draft Decision allocation approach are discussed separately
in this section.

Coal miners preferred allocating fixed common network costs based on the higher of coal's
forecast or contract paths as a proportion of total available pdth3he miners' criticisms of
our Draft Decision allocation approach are considered separately in this section.

The coal allocators reflecting the three allocation approaches are set out in Table 15.

Table 15Fixed common network cost allocators under thibree allocation approaches

Allocation approaches

Opening asset base allocator

Forwardlooking fixed costs
allocator

Queensland Rail's approach

87/112 (78%)

63/66 (95%%7

Miners' approach

63/112 (56%)

63/112 (56%)

2015 Draft Decision approach

77/112 (69%)
[at the time of Draft Decision]

77/112 (69%)
[at the time of Draft Decision]

364 SeeSetions 8.3.1 and 8.3.2f this Decision for our consideration of the-p@th constraint and the
categorisation of costs.

365 Queensland Rail, sub. 26:¢8D and 3¢43 and sub. 33:¢%.

366 New Hope, sub. 22:¢®; Yancoal, sub. 27: 2 and sub. 35: 2.

367 Queenslandrail proposed a different allocator of 87.5 per cent for the Jondaryan to Columboola section of
the West Moreton network, based on coal's share of forecast paths in that section. However, for
presentational purposes we have used coal's share of totatfstepaths (i.e. 63/66 paths) that Queensland
Rail applied in the Rosewood to Jondaryan section. This section accounts for around 79 per cent of the total
forecast volume across the West Moreton network.
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Assessment of the three allocation approaches

Determining an appropriate allocation of fixed common network costs in a nrinadtt
network with significant spare capacity B complex matter and requires a balanced
consideration. We have assessed the three allocation approaches having regard to the statutory
assessment criteria in section 138(2) of the QCA Act.

We engaged Professor Flavio Menezes of the University of Qaeengd advise us on the
economic efficiency aspects of the three allocation approaéffe=ollowing Professor Menezes
being appointed to the QCA Board, we engaged Professor Stephen King to conduct an
independent review of Professor Menezes' report on aliimraapproaches®®

Queensland Rail's approach

Queensland Rail argued that all users benefited from its prop@d DAUcost allocation
approach, as they were better off sharing costs than covering the siborek costs attributable

to their own demand’® However, Queensland Rail's approach makes coal traffics pay common
network costs for an option to use up to the total available West Moreton capacity, which they
cannot exercise given the contracting restriction on the network. Such an allocation approach
would adversely impact the demand by coal services and result in inefficient price
discrimination, which would not promote the efficient use of the network and not be in the
interests of access holders and access seekers of coal services.

In this context, RE FSa&a2N) aSySi Sa 2060aSNBSR GKIF{G dzy RSNJ
would pay for an option that they cannot exercise given thep8th®’* constraint and that it

has the highest likely adverse impact on the demand for coal transigért'.

Queensland Railagd the only legitimate and rational basis for allocating forwtaking costs

was on the basis of forecast usage and argued that coal services should bear a higher
proportion of those costs, given that only three nooal services were forecast to run time

West Moreton networké’

Thus, Queensland Rail's approach seeks to transfer the risk of bearing the féoalkirdy costs
to coal traffics and allows it the best chance to recover those costs. In that regard, it is likely to
advance Queensland Raikgjitimate business interests.

However Queensland Rail's proposal makes coal traffics pay almost all the felwakidg

costs as if the network was designed to serve only coal traffics, but in practice the operation of
coal services is subject to the ctnaénts of a mixeeraffic network configuration. Therefore,
Queensland Rail's approach will not send appropriate signals to promote the efficient use of the
network and its approach would negatively impact the interests of access holders and access
seekes of coal services.

368 Menezes, F, 2016a.

389 See King, S, 2016:¢®.

870 Queensland Rail, sub. 33: 10.

$711n our Draft Decision, thé7 paths available for contracting by coal services in the West Moreton network
were derived by subtracting from the §¥ath constraintthe 10 paths (at the time) contracted to coal
services that perated within the Metropolitan network. In itslarch 2016submission, Queensland Rail
informed usthat the paths contracted to coal services that operated within the Metropolitan netvadk
decreased from 10 to 7, which means 80 paths are now availabohtracting by coal services in the West
Moreton network.Our consideration of this change in the number of paths available for contracting by coal
services is discussed below under the heading '‘Change in circumstances' in this Section 8.3.3.

32 MenezesF, 2016a: 1412.

873 Queensland Rail, suB6: 3Q sub. 33: 13, 26.
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Professor Menezes was of the view that it was not clear that allowing Queensland Rail to
recover practically all its forwaroking common costs from coal traffic through the regulated
tariff aided longrun efficiency and said:

This siggests that in the absence of coal traffic, (Queensland Railivould not be able to
provide norcoal services. This in turn implies that in a world where QR were not constrained to
offer noncoal services, it would not do so as it could not recovepdts. In this world, QR would
only provide coal services and the network configuration might have been different, possibly
involving different, lower forward looking efficient fixed costs. Such a network might have led to
different investment decisions legal miners’4

Professor King agreed with Professor Menezes' views that there were economic limitations to
vdzSSyatlyR wlkAtQa FLLINRBIFOK (2 NBO2@SNARAy3I 02YY2
to contribute to those costs, and observed:

If there isOdzNNBy (it & SEOSaa OF LI OadGe 2y GKS yShégz2N)] T o dz

sense that there is likely to be increasing demand for rail services on the network in the future,

then it may be economically efficient not to fully recover the commasts in the short term.

Rather, it would be recognised that these costs were in part an investment today in the future
use of the network and should be allocated over time as well as over curren@sers.

Queensland Rail argued that a material decreasean-coattraffic levels on the West Moreton
Network will rightly result in a higher proportion of costs allocatedoal serviced’® However,

given the contracting restriction for coal services on the West Moreton network, Queensland
Rail's approach make O2 | f Q& & Klbokidy codtF sulfje2tNds theNdReoattraffic
volumes. Since neooal volumes are influenced by market and seasonal factors, and by
government policy, Queensland Rail's approach will introduce significant unpredictability in
setting coal reference tariffs and create regulatory uncertainty. Therefore, Queensland Rail's
approach is detrimental to the efficient use of the network and to the public interest.

Queensland Rail argued that its approach sought to align with the QCA's Barc2609 and
October 2014 Draft Decisiods. However, Queensland Rail did not accept our train path
allocation based on coal's share of total available paths and proposed a fundamental shift in
cost allocation by making it subject to the unpredictable fwoal volumes (see Appendix E for a
summary of previous cost allocation assessments).

Previous considerations of the West Moreton network coal reference tariff were undertaken in
the context of available capacity being potentially insufficient to satisfyegliests for access
rights. We consider that the material reduction in demand for West Moreton network train
paths and the contracting restriction for coal services in the West Moreton network
necessitates an appropriate approach to allocating common agtwosts. However, we do not
consider Queensland Rail's approach is appropriate, having regard to the factors in section
138(2) of the QCA Act as discussed above.

In summary, our view is that Queensland Rail's approach may advance Queensland Rail's
legitimate business interest (s. 138(2)(b)), to the extent it allows Queensland Rail the best
chance to recover forwartboking costs.

However, Queensland Rail's approach:

i does not promote the efficient use of the network (s. 138(2)(a));

874 Menezes, F, 2016a: 11.

$75King, 2016: 11.

376 Queensland Rail, sub. 33: 26.

877 Queensland Rail, sub. 26: 42, sub. 3®8,3.4. See also Appendix E in this Decision.
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i is notin the interest®f access seekers and access holders of coal services (s. 138{R)(e)
{ is not in the public interest (s. 138(2)(d)); and

i is not appropriate, having regard to the pricing principle in section 168a¢hjresultsin
inefficient price discrimination

Miners' approach

Coal miners argued that allocating fixed common network costs based on the relative
proportion of network capacity forecast for use by coal services (i.e. 63/112 paths) will avoid
O2Ff &aSNBAOSa o0SIFNARyYy3 (KScodlketvited’2We carsdertthaty A y 3
this would be in the interests of access holders and access seekers of coal services (&)138(2)

(h)).

However, under the miners' approach, coal traffics will not pay for the common network costs
reflecting the spare cagity available to coal services to contract on the West Moreton network

(i.e. 14 spare coal paths atthe tikf®) ® t NP FSaa2N) aSySi Sa s4+a 27
approach produced a 'free option' for coal traffic to contract capacity up to thepah
constraint and said:

This may not lead to efficient outcomes in the context of a regulated firm making investment
decisions under demand uncertairi).

Effectively, miners' approach would make Queensland Rail bear the risk of recovering common
network costsof the spare capacity available for contracting by coal services, which would
discourage efficient operation of, and investment the network by Queensland Rail for
providing coal services.

Moreover, as long as forecast coal paths (63 paths in the ZA8) are below the capacity
available for contracting by coal services (77 paths at the time), Queensland Rail will be unable
to recover under the miners' approactthe common network costs of providing the declared
service to coal traffics. In our viethe miners' approach will hinder efficient operation of and
investment in the network (s. 138(2)(a)). It is also contrary to Queensland Rail's legitimate
business interests (s. 138(2)(b)), and is not appropriate, having regard to the pricing principle in
section 168A(a).

To the extent the miners' approach would discourage efficient operation of and investment in
the network for the provision of coal services, it would create a misalignment of the network
with the operation of the rest of the supply chaindathat would not be in the public interest,
having regard to section 138(2)(d) of the QCA Act.

In summary, our view is that the miners' approach is in the interests of access holders and
access seekers of coal services (s. 138(Zh(g)

However, the miers' approach:
9 will hinder the efficient operation of and investment in the network1(38(2)(a));
i is contrary to Queensland Rail's legitimate business interests (s. 138(2)(b));

{ is not in the public interest (s. 138(2)(d)); and

378 New Hope, sub. 9: 227; Yancoal, sub. 35: 2.

37914 spare coal paths based on 77 paths maximum capacity available for coal services to contract on the West
Moreton network less 63 forecast coal paths, at the time of the 2015 Draft Decision.

380Menezes, F, 2016a: 12.
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i is not appropriate, havingegard tothe pricing principle in SL68A(a).
2015 Draft Decision approach

Our Draft Decision proposed allocating fixed common network costs to reflect the share of West
Moreton network capacity available to coal services to contract.

Our Draft Decisiorapproach signals to coal train users that they will not pay for the fixed
common network costs reflecting the capacity they are unable to contract to use. Therefore,
unlike Queensland Rail's approach, coal traffics do not pay for an option they canmoisexe
Our Draft Decisiompproachwill send appropriate signals for the efficient use of the network
and is in the interests of access holders and access seekers of coal services.

Furthermore, unlike Queensland Rail's approach, under our Draft DecisioiN&l OK> O2 | f ¢
share of fixed common network costs is unaffected by the variations ircnahvolumes. That

would mitigate the unpredictability in setting coal reference tariffs, as-ocoal volumes are

influenced by market and seasonal factors, and gonent policy. The resulting regulatory

certainty would promote efficient use of the network and the public interest, having regard to
s.138(2)(a) and (d) of the QCA Act.

Our Draft Decision approach makes coal traffics pay for an option up to the cafbeitare

able to contract to use, which avoids the free option issue associated with the miners'
approach. Therefore, our approach will send appropriate signals for the efficient operation of,
and investment in the network for providing coal services.

NO2YLI NAR&a2ys vdzSSyatlyR wkAfQa | LIINRIFOK YIS
Oty O2y (0N} OO0 6KAOK Aa y20 STFAOASylod !'tazx 0
to the spare capacity available for coal services to contract, whiclieseafree option and is

also not efficient.

t NEFSada2N aSysSisa alAR GKIFGd WiKS v/! RNXTFid R
STFAOASYyO&d aANRdzyRaQ FyR O2yOf dZRSR GKI GY
Looking at the allocation of common cost as pricing an option to use capacity beypected

usage suggests that the 80/1%2 rule in the QCA draft decision approach may provide a
AdzLISNRA 2NJ | LILINR | OK (12 o020% (GKS aAySNEQ YR vwQ& LINERL

t NEPFSaa2N) YAYy3d INBSR AWK t NEPFSada2NJ aSySiSaqQ

Our Draft Decision approach allows Qudand Rail to recover, from the 63 forecast coal paths,
its efficient costs and investments reflecting the capacity (77 paths at the,time#)ding spare
capacity that is available for contracting by coal services in the West Moreton network.
Therefore, gsbject to the adjustment amount (see Section 8df&his Decisiop our allocation
approach will generate expected revenue from ecalrying train services that should be at
least enough to meet the efficient costhat reflect the capacity coal serviceme able to
contract on the West Moreton network.

We also analysed whether expected revenue across all traffics under each of the three
allocation approaches would be enough to meet the efficient costs of providing arest
traffics onthe West Moeton network(i.e. the costghat reflect the capacity of the network to
provide all those servicgsThat analysisis presented in Appendix E of this Decisiarhich

381 The number 12 refers to Queensland Rail's capacity estimate, which is reviewed in Section 8.4 of this
Decision.

%82 Menezes, F, 2016a: 12.

383King, 2016: 12.
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shows that each of the three allocation approaches resiita shortfall in recoveringhte
efficient costs of providing acceks all traffics onthe West Moreton networkThis outcome is
due to the substantial decline in neooal volumes, which is a commercial matter for
Queensland Rail.

Ly (dKAa O2yGSEGZ 6S | Jaws dhat the Kek featu® of Biet WestNJ a Sy &
Moreton network, where coal traffic pays the regulated tariff but is subject to thep&f

constraint, and norcoal traffic does not pay the regulated tariff and is subject to both market

and norrmarket constraints, lang with the existing spare capacity imply that:

QR [Queensland Rail] may not be able to recover common or even Spe@ifc costs from
non-coal serviced*

Professor Kingaid that

¢tKS AylLoAatAdGe 2F vw (2 0S5 atdobkifigciss inWe skorftetm NS O2 SN
under a specific allocation method does not, as a matter of economics, mean that either:

(a) The allocation method is inconsistent with economic efficiency; or
o 'y tt20rdA2y YSGK2R GKI (i [Bokiggzosty i tek shat NB O2 O3S N
term is preferablé8s

The QCA's approach provides for coal services to pay their share of the efficient costs of the
network reflecting the proportion of capacity they are able to contract to use the service. Thus,
dzy RS NJ (s proach, theDexpected shortfall recovering the efficient costs of providing
accesdor all traffics onthe West Moreton networkis due to the material decline in nesoal
services. To the extent that Queensland Rail does not recover, frorrcoainsevices, the
efficient costs not allocated to coal services, that is a commercial matter for Queensland Rail.

Stakeholders' concerns

Stakeholders expressed a number of concerns about our Draft Decision allocation approach.
These are considered in Talile

Table B: Stakeholders' concerns about the QCA's 2015 Draft Decision approach

Stakeholders' concerns QCA response

Queensland Rail said the Draft Decision approach
prevented it from recovering the assessed efficient
costs of providing the infrastructurand failed to set
an access price that was consistent with section
168A(a) of the QCA A¥E

Our allocation approach on its ovestablishes a
reference tariff thatentitles Queensland Rail to
recover from coatarrying train services thefficient
cosisthat reflect the capacityoal services are able
to contract on the West Moreton networR his is
because our approaaimakes forecast coal services
pay the efficient costs that reflect the capacity coa
services are able to contract, which includes spare
capaity available for coal services to contract.

However, we acknowledge that the overall access
charge for coal services, given the adjustment
amount mechanism (see Section 8.18 of this
Decision)will not generate expected revenue in the
operative period ofhe undertaking that is at least
enough to meet the efficient costs that reflect the
capacity coal services are able to contract on the
West Moreton network.

384 Menezes, F, 2016ac2.
385King, 2016: 11.
386 Queensland Rail, sub. 26: 1229, 42 and Annexure 4; sub. 33889, 25.
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Stakeholders' concerns QCA response

If efficient costs of providing access for all traffics ¢
the West Moreton network were consided (i.e.
coststhat reflect theoverallcapacity of the network
to provide all those servicgsthennone of the three
allocation approachem front of the QCA provides
for Queensland Rail to recoverate efficient costs
(see Appendix E of this Decision)

In any eventpur Draft Decision approadbalancel
the conflicting objectives dueensland Rail
recoveringthe efficient common network costs
relating to coalcarrying train services in the West
Moreton network and coal traffics not having to pa
for network capacity they are unable to contract to
use.

We consider, for all the reasons given in théxtion
that our allocation approacks appropriate having
regard to section 138(2) as a whole.

Queensland Rail said the QCA cannot prioritise th( We disagree with Queensland Rail and consider th
interegs of users over the pricing principles. It said the pricing principles are one of a list of the statuto
UvdzSSyaftltyR whkAfQa NBOS assessment criteria that we must have regard to in
O02adGa FYyR | NBOldzZNYy I ¢ KJ consideringa DAU (see Chapter 10 of this Decisio
legitimate business interests, is also a fundamentg

pricing principle which cannot be traded 6T Our Draft Decision approacoughtto balance the

conflicting interests of Queensland Rail and netwo
users.

Queensland Rail said that the approach forces it t¢ We disagree with Queensland Rail.
bear the costs not allocated to coal services and b
doing so, the QCA would be requiring Queensland
Rail to subsidise coal trainsshid: 'lt does not
NEFE SOG X GKS NXBIjdzA NBY
ensure cross subsidies do not occi§f.'

Under our Draft Decision approach coal services
would be required to pay the full coapecific capital
expenditure, almost all (98 per cent) the variable
common network costs reflecting coal's share of
forecast usage, and 69 per cent of fixed common
network costs reflecting the network capacity coal
traffics are able to contract to use. We agree with
Professor Menez view that coal tariffs that cover
the incremental costs of providing coal services ar
subsidyfree independently of whether or not
Queensland Rail is able to recover the fraction of
efficient common network costs not assigned to cg
traffic.389

Indeed,as perthe analysis presented in Appendix E
Queensland Rail's approach itself is unlikely to
provide full recovery of the efficient costs of
providing accesfor all traffics onthe West Moreton
network (i.e. costghat reflect theoverallcapacity of
the network to provide all those servige8° This
outcome is due to the substantial decline in rooal
volumes, which is a commercial matter for
Queensland Rail.

387 Queenslandrail, sub. 26: 31

388 Queensland Rail, sub. 26: 30, 42.

389 Menezes, 2016a: 14.

30 Thisresult is largely because, under Queensland Rail's approach, capital charges associated with around 22
per cent of sunk costsvhich reflectdhe shae ofopening asset baseot allocated to coal services (see Table
15), are effectively left for recovery frorhe three forecashon-coal serviceswhich represent.6 per cent
shareof the total forecast paths.
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Stakeholders' concerns

QCA response

vdzSSyatlyR wlkAt alFAR
non-coal carrying services to bear a high projmn
of the costs of providing the declared service as
compared to the coal carrying services, which
constituted differential treatment. It said: 'The QCA
cannot require from Queensland Rail an access
undertaking that permits a form of differential
treatment that is prohibited by section 138A(2*

We disagree with Queensland Rail.

We consider that coal services should not be mad
to share the common network costs that reflect the
capacity they are unable to contract to use, and ou
approach does not resin inappropriate
differential treatment.

Rather, we consider Queensland Rail's apprazch
making coal services pay for an option they cannot
exercise will give rise to inefficient price
discrimination.

Queensland Rail said that there was no justifaa
(economic or otherwise) for the QCA to require thg
common costs be allocated between coal and hon
coal users on the basis of their potential share of
maximum installed capacif?

We disagree with Queensland Rail.

Of the three approaches in front tfie QCA, we
consider that Queensland Rail's approach will mak
coal traffics pay for fixed common network costs o
capacity they cannot contract to use and the mine
approach will provide them a free option to use the
spare capacity they are able to coactt to use.
Overall, our Draft Decision approach of capping th
fixed common network costs to reflect contracting
restrictions for coal services in the West Moreton
network strikes an appropriate balance and provid
for coal services to pay for fixed camn network
costs reflecting the capacity they are able to contre
to use.

Queensland Rail said the approach would prevent
efficient signals being given to it in relation to the
future maintenance and renewal of the
infrastructure that is essential fohe ongoing
provision of coal services, as it will not have a
business case that anticipates full recovery of thes
future costs3%3

We disagree with Queensland Rail.

Under our Draft Decision approach, Queensland R
is able to recover the future costs refling the
capacity that is available for contracting by coal
services, which avoids providing coal services a fr
option to use spare coal capacity. This would send
appropriate signals for the efficient operation of, ar
investment in the network for prading coal
services.

Besides, as observed by Professor Menezes, our
approach provides strong incentives for Queenslal
Rail to make additional paths available to coal
services, once th80-path capacity limit is
reached394

To the extent Queensland Railisable to recover
efficient costs that are not allocated to coal service
that is a commercial matter for Queensland Rail. C
Draft Decision approactoughtto balance the
conflicting interests of Queensland Rail and netwo
users.

Queensland Rail argdehat the declaration under
section250 of the QCA Act and the undertaking
covers all services on the West Moreton Network,
notwithstanding the undertaking has proposed (an
the QCA previously has agreed to) setting a
reference tariff only for coatarrying services. It

Queensland Rail's argument is for Queensland Ra
be able to recover its efficient common network
costsof providing access for all services on the We
Moreton network

If efficient costs refleénhg the overallcapacity of the

391 Queensland Rail, sub. 26: 31.

392 Queenslandrail, sub. 26: 442; sub. 33: 67, 25, Attachment 2: 4.

393 Queensland Rail, sub. 26: 42; sub. 33: 25.
3% Menezes, F, 2016a: 12.
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Stakeholders' concerns QCA response

said: 'The QCA cannot simply ignore the residual ¢ network to provide all servicesewe considered,
costs that it proposes not to allocate to coal, and ti then none of the three options ifront of the QCA
way in which any cost allocation approach impacts provides for Queensland Rail to recover the efficie
on noncoal services’?® costs of providing access to the West Moreton
network. This outcome is due to the substantial
decline in norcoal volumes.

Our Draft Decision approach balances the conflicti
objectives of providing for Queensland Rail to
recover its efficient common network costs relating
to coalcarrying train services in the West Moreton
network and coal traffics not having to pay for
network capacity they are unable to contract to us¢

While Queensind Rail's application did not seek ar
assessment of cost recovery from nooal train
services, we consider that any anticipated shortfal
y2ynOz2ltt NB@SydzS A&
Queensland Rail and that reference tariffs for coal
services shouldat recover costs reflecting services
coal customers are unable to contract.

Queensland Rail argued that the service provider | We disagree with Queensland Rail.
should not be penalised by a cost allocation
approach which denies it from recovering costs thg
absent a shared network usewbuld be allowed to
recoup39

Queensland Rail's proposal makes coal traffics pa
almost all the forward looking costs as if the netwo
was designed to serve only coal traffics, but in
practice the operation of coal servieés subject to
the constraints of a mixettaffic network.

Our approach reflects the shared nature of the We
Moreton network, in particular the contracting
restriction for coal services.

Queensland Rail said that the West Moreton We disagree with Queensland Rail.
network was appropriatly sized for the forecast
network demand, and stated that 'the QCA's own
technical _advisor has s:onfirmed' Fhat this was the hasmany redundant assets but in the absence of
case, noting that B&H's 2015 review did not exclu¢ ¢joq re these assets continue to be inspected anc
assets on the _baS|s of sgrplus or excess network | v~ 4 Vit AYSRE LINBadZEof @
capacity. It said: 'There i®rismaller" asset
configuration that could be adopted as the basis o
an optimised network configuration and
valuation.8%7

Queensland Rail has mischaracterised B&H's 201
review, which observed that '‘Queensland Rail now

In fact a deep review of this network at the forecas
traffic levels could conclude that it contained many
redundant assets and that an entirely different RA|
is constructed and a new maintenance plan
conceiveds®

That said, we have not sought to optimise the
network in thisDecision for the purposes of
determining reference tariffs, given the uncertainty
aboutfuture demand3%?

Queensland Rail argued that the 2015 Draft Decis| We disagree with Queensland Rail.
attributed its changed methodology to the fall in Our 2014 Draft Decision reflected a capaci

demand and the resultant increase in costs to coal .,nqirained network based on Queensland Rail's
ASNIBAOSaAaD | 26 SIOTSNE gKS)ZOlP;DAUproposal.
Decision on the 2013 DAU was releaseDraft

8% Queensland Rail, sub. 33: 6.

3% Queensland Rail, sub. 33: 7.

397 Queensland Rail, sub. 33: 12.

398 B&H 2015: 4.

399 Both Queensland#@ and miners expect demand to rise in future. S@mcoal, sub. 27: 3; New Hope, sub.
22:9; Queensland Rail, sub. 2:88& Appendix 6: Sub. 33: 26.
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Decision which had the same methodology as Indeed, the drop in volumes was a reason cited by
proposed in the 2015 DAU, the network was not al Queensland Rail to withdraw its 2013 DAU in orde
full capacity, and there were paths available for for it to submit a replacement DAU. The QCA neve
contracting to coal service§9 received a revised volume proposedih
Queensland Rail, rather Queensland Rail had
submitted that '[it] reserves the right to resubmit
g2fdzySa FT2NJ GKS 1!'m LIS
Final Decisiorf9:

The 2015 DAU is based on a revised (lower) volun
forecast as compared to the 2013 DAk our 2015
Draft Decision took that into account in proposing
appropriate cost allocation approach.

Queensland Rail claimed that its proposed We disagree with Queensland Rail.
maintenance and operating cost allowance reflect¢ - technical consultant (B&H) observedts i
the costs that were necessary to provide forecast {SLIGSYOSNI namp NBOASSH
servies (paths), and argued that it was therefore
appropriate that the cost allocation approach
allowed Queensland Rail to recover these costs fr
the customers using the servi¢é&

proposed costs were higher than would be require
to support the forecast services, due to, for instanc
maintaining assets that would be considered
redundant at the forecast traffic levet€3 That said,
for this Decision, we have not sought to optimise t
asset base for the purposes of determining referer
tariffs, given the uncertainty about future demand
and the capacity limit for coal services on the Wes
Moreton network.

lftaz2s vdz$SSyat lgostsamel Af Q¢
disproportionately high, considering the material
drop in demand, because there are fixed and
variable components. By nature, fixed costs are tin
dependent and not usage dependent, so an attem
to link fixed costs to forecast usage and alloogti
fixed costs on that basisiisappropriate However,
variable costs are affected by usage, and our
approach to categorising costs into fixed and
variable components, and allocating variable costs
oaSR 2y O21fQa akKl NB ¢
that.

Coal miners argued that requiring the remaining c¢ We disagree with the miners.
mines to pay tariffs based on the maximum possib
paths available for coal, rather than what they
contracted for, unfairly punished them for Wilkie
Creek's closure and for investment decisions
Queenslad Rail had made in the pa&t

If coal services did not pay the fixed costs reflectin
the spare capacity they are able to contract, that
would create a free option. That would not send
efficient signals for the operation of, dnnvestment
in, the network by Queensland Rail for providing ¢
services, and would potentially adversely affect co
miners attempt to increase future coal volum#s.
Our Draft Decision approach sought to balance the
conflicting interests of all parties

Besides, miners' approach would not create an
incentive for coal services to contract more paths

40 Queensland Rail, sub. 33: 26.

401 Queensland Rail (July 2014a): 20.

402Queensland Rail (14 April 2018)

403B&H 2015: ¢5.

404yancoal, sub. 27: 2 arsdb. 35: 2New Hope, sub. 22:¢® and sub. 31: 6.

405We note Yancoal's abovail haulage contract is now 1.7 mtp21 per cent more than its previous
1.4mtpa contract (Yancoal, suB5: ¥4)t and that coal miers are expecting volumes to rise in future.
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Stakeholders' concerns QCA response

to the spare capacity available to coal services
because of the free option, whereas our Draft

Decision approach would create incentives for coa
servicego contract more paths which would mean
lower tariffs due to the volume trigger (see Section
8.5.1 of this Decision).

Coal miners argued that the Draft Decision approa We do not consider the alternativepproaches
could produce a 'death spiral' where the closure off submitted by the miners are appropriate and
mine would increase the tarfto such a significant | reasonable in the present circumstances.

extent that it would likely shut another mine or The 2015 DAU has been developed in light of a
damage the viability of remaining mines. Given the . varial fall in demand for belowail services on the

closure of Wilkie Creek, coal miners suggested the West Moreton network, compared to historical
the QCA consider the following alternative options utilisation levels '

to mitigate the impact of theleath spiral: _ _ o
We have considered the merits of optimising the

asset base given the deterioration in demand.
(b) capping tariffs while preserving the asset valy However, we have chosen not to optimise the ass

for future recovery, should demand increase;| base for the purposes of determining reference

or tariffs. Rather, we have determined the reference
tariff for coal services based on the-gath
constraint (which is based on the -®ath constraint
that has applied in practice). Were it not for the
existence of the constraint, the circumstances for
determining the reference tariff would have been
different andit would have been open for the QCA
to reach a different conclusion, including optimisin
the network.

(a) optimising the asset base;

(c) deferring (or capitalising) capital charges on
assets not currently requiretfS.

In particular, we have not sought to optimise the
asset base in this decision to reflect, among other
things, the 90 per cent decline in the forecast
demand for noncoal services, given the uncertainty
about future demané” and considering that
applying the constraint means coal services would
have limited exposure to the risk of a decline in no
coal services. If the 80/8Fath constraint was
removed and dmand for belowrail services
remained at low levels, we would consider the
relevance of optimising the asset base for the
purposes of determining reference tariffs.

The option to defer capital charges would be
appropriate when a capacity expansion, duetto
lumpiness, results in capacity that is more than
necessary to provide the least cost option for
meeting anticipated demand. However, this is not
what has occurred here as the current surplus
capacity is due to a material drop in demand.

The three altenative approaches proposed by
minerswould create a free option, as those
alternativeseffectively seek to defer Queensland
Rail's recovery of efficient common network costs
that reflect the spare capacity available for coal
services to contract. Given g&nd uncertainty at
this stage, we consider those approaches will not
provide an efficient signal for the operation of, and

4% yancoal, sub. 27: 2 and sub. 35: 2; New Hope, sub. 22: 9.
4071ndeed,both Queensland Rail and miners expect demand to rise in futureY8eeoal, sub. 27: 3; New
Hope, sub. 22: 9; Queensland Rail, sub. 2r88Appendix 6: Sub. 33: 26.
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investment in, the network by Queensland Rail, an
will not be in the public interest.

Coal miners argued that the 77 paths avditator We disagree with the miners.
contracting by coal services were equally available
for contracting by nortoal services. Therefore,
some proportion of the costs of unutilised train

We consider our Eaft Decision approach to make

coal traffics pay the efficient fixed common networ
o costs that reflect the proportion of capacity they ar
paths within the 77| paths should be allocated to | ;16 16 contract, and no more, balances the intere
non-coal services. 'Allocating all of the costshef of all parties and is appropriate having regard to th

spare capacity up to 77 paths to coal traffics, in a | 55qessmet criteria in ®ction138(2) of the QCA Act.
mixed use system, is inequitable, will distort

competition in markets, and is not appropriate
having regard to s138(2)(a), (d), (e) of the QCA
Act' 408

Change in circumstances

Our 2015 Draft Decision proposed a coal allocator of 77/112 paths for allocating efficient fixed
common network costs. There have since been changes in both of those numbers.

We have ot accepted Queensland Rail's estimate of West Moreton network capacity of 112
weekly return train paths. Rather, we have accepted B&H's revised estimate of West Moreton
network's capacity of 113 return paths per week (see Section 8.4 of this Decisiengfdré,

the relevant capacity estimate is 113 paths that applies for the purposes of determining coal
reference tariffs in this Decision.

At the time of our 2015 Draft Decision, 10 paths were contracted to coal services to operate in
the Metropolitan network, which did not traverse the West Moreton network. Given the 87
path constraint, this resulted in 77 paths being available for contracting by coal services in the
West Moreton network. In its March 2016 submission, Queensland Rail informed us that
subsejuent to the release of the Draft Decision, the number of paths contracted to coal services
to operate within the Metropolitan network had decreased from ten to sé9&mwhich means

80 paths are now available for contracting by coal services in the Westdonetwork.

Therefore, under our Draft Decision approach, the coal allocator for fixed common network
costs would now be 80/113 paths (71 per cent) as compared to 77/113 paths (68 per cent).

An allocation of fixed common network costs based on 80/118ipénstead of 77/113 paths)
would increase coal traffics' contribution to Queensland Rail's regulatory annual revenue
requirement by less than one per cent, which we consider is immaterial.

Besides, 80 weekly coal paths is within reasonable bounds gidtiesthat were used by coal
services on the West Moreton network in the recent past (for example, coal traffics used
around 79 paths during 20§12 and 74 paths during 20¢23) 410

4%8 New Hope, sub. 22:¢8.

409 Queensland Rail, sub. 33: 7. Queensland Rail claimed confidentiality overrtieer of coal contracted
paths within the Metropolitan networkThe release of that information is governed by secti@7 of the
QCA Act. Accordingly, we sought information from relevant stakeholders on why that information should not
be disclosed. We considered stakeholders' responses pursuant to the requirements in section 187, and
decided to release in this Decisitite number of coal contracted paths within the Metropolitan network.

410 QCA calculation based on West Moreton coal export data for individual mines available from the
Queensland government's data portal (accessed 20 May 2016).
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Therefore, we consider 80/113 paths is an appropriate coal allocator ficregft fixed common
network costs.

However, the 77 paths contracting limit applied for a part of 20 and the 8€path limit
applies to the remainder of 20886 and beyond. For 20&%6, if common network fixed costs
were allocated based on the ratio 80/113 paths, that would mean coal services would pay for
additional three paths that were not available for contracting during a part of the year.
Conversely, if those costs were allocated based on the ratio of 77/113 paths, that would mean
giving coal sevices a free option to contract additional three paths for a part of the year.

Given these considerations, our view is to apply an average of 77/113 and 80/113 ratios for
allocating efficient fixed common network costs for 2Q16 (that is, 69.5 per cerghare) and
apply the allocator 80/113 for 20%&7 and beyond until that allocator is reviewed as part of
any DAAU or a DAU that Queensland Rail may submit.

We consider these coal allocators will:

i provide coal miners an incentive to contract more pathkijoh is in the interests of access
holders and access seekers (s. 138(2)(e) antt(h);

i1 generate expected revenue from coal services that is at least enough to meet the efficient
fixed common network costs that reflect the capacity available for contrabiyngpal
services, which would advance Queensland Rail's legitimate business interests to the extent
that the risk of spare coal contractible capacity is borne by coal traffics (s. 138(2)(b)); and

i1 promote economically efficient outcomes and be in the pubiierest (s. 138(2)(a) and (d)).
Our Decision

Given the above considerations, we consider the approach to allocating efficient fixed common
network costs to reflect the share of West Moreton network capacity available to coal services
to contract (i.e.a coal allocator of 80/113 pathgnd allocating efficient variable common
network costs based on coal's share of forecast usage

i will promote the economically efficient use of, operation of, and investment in the network
(s. 138(2)(a)) as it signals toaal train users that they will pay for efficient fixed common
network costs that reflect the share of capacity they are able to contradtefficient
variable common network costs reflecting their share of ugagel no more), and provides
for Queenslandrail to recover its efficient costs and investments relating to the spare
capacity that is available for contracting by coal services;

i isin the interests of access seekers and access holders of coal services and their customers
(s.138(2)(e) and (hy) as hey are not required to pay for the fixed common network costs
of network capacity that reflects the share of capacity they are unable to contract;

i isin the public interest (s. 138(2)(d)as it promotes the future development of the abeve
rail market by gynalling to customers that they will not have to pay for the fixed common
network costs of network capacity that reflects the share of capacity they are unable to
contract; and

i will advance Queensland Rail's legitimate business interests, to the ekgrthie risk of
recovering efficient fixed common network costs of spare capasfiecting the capacity

411\We note that the 80 paths ailable for contracting by coal services is close tout@ge of79.6paths
miners expect towards the end of the 2015 DAU pefiddw Hope, sub. 19: 3)
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available for contracting by coal servigisborne by coal traffics and nby Queensland Rail
(s.138(2)(b)).

The above considerations are in éav of our cost allocation approach.

Moreover, subject to the adjustment amount (see Section 8.18 of this Decision), our allocation
approachestablishes a reference tariff thatill generate expected revenue from ceadrrying

train services that shouldebat least enough to meet the efficient costet reflectthe capacity

coal services are able to contract on the West Moreton network.

However, under our allocation approach (as well as under the approaches proposed by
Queensland Rail and the miners), @usland Rail may not be able to recover the efficient costs
of providing acces$or all traffics onthe West Moreton network(i.e. coststhat reflect the
overall capacity of the network to provide all those servicehis isdue to therisk that
Queenslad Rail may not be able to recover, from nooal services, its efficient costs that are
not allocated to coal services, and that is a commercial matter for Queensland Rail.

Nonethelesspur allocation approaclis appropriate having regard to section 13862 a whole,
including section 138(2)(a), (d), (e) and (h). Thus, having regard to all of these matters, our
decision is that:

(@) coal's share of efficient fixed common network costs be capped to reflect the relative
proportion of the West Moreton networkapacity available for coal services to
contractt that is, the 87 path constraint less the seven paths contracted to coal services
to operate within the Metropolitan network, resulting in coal's share of 80 of 113 paths;

(b) efficient variable common network ctssbe allocated to reflect coal's share of forecast
usage in the West Moreton network; and

(c) coal train services' share of efficient common network costs be fully allocated to the 63
forecast coal traffics to derive the reference tariff for coatrying tran services for the
purposes of this Decision.

We consider that a proposal to amend the reference tariffs arising due to a change 86/87
path capacity constraints and the 113 paths capacity estirslateild occuby way of a DAAU.

We do not consideit is appropriate that a proposal tamend the reference tariffs due to a
changeto these parameters be included in an application to vary reference tariffs as per clause
5.1 of Schedule Dn Appendix F. That is because these parameters reflect the dbocat
approach we are approving in this Decision based on the circumstances at the time of this
Decision, in particular, the circumstances of significant spare capacity with uncertainty about
future demand outlook in the face of capacity limit for coal sssion the West Moreton
network.

Therefore, any change in circumstances that require an assessment of these parameters will
require us to review our allocation approach, considering the circumstances prevailing at that
time, which may, among other thinggquire us to consider optimising the network.
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8.4

Summary &

The West Moreton network reference tariff in the 2015 DAtdust provide that efficient
common network costs of the West Moreton network are apportioned to coal tra
services such that:

(@) the allocdion to coal servicess based on the following network capacity
constraints:

(1) the 87 paths per week constraint for coal train services through the
Metropolitan network;

(i)  the 80 paths per week available for contracting by coal train services
the West Mordon network; and

(i) a maximum capacity of the West Moreton network of 113 paths per
week;

(b) efficient fixed common network costapproved in this Decisioare allocated
to coal train services in the ratio of 80/113 paths;

(c) efficient variable common network costapproved in this Decisioare
allocated to coal train services based on coal train services' share of foreca
usage in the West Moreton network; and

(d) Queensland Rail is entitled to recover these cadlocated costs from the 63
forecast coalcarrying tran services.

These network capacity constraintsmust be included within the 2015 DAU so thany
amendment to the reference tariffs arising due to a change to a network capal
constraint can onlybe made by way of a DAAU, and not by way of an applicatitmvary
reference tariffs.

Seedefinition of 'network capacity constraint', 'review event'clause (a) in definition of
‘endorsed variation event, and Schedule D, clause 3.1(f{{jii) and clause 5.1 ir
AppendixF.

Capacity assessment

West Moreton netvork capacity is estimated by reference to the total return train paths
available per week, where a 'return train path' refers to a loaded train trip from an origin (e.g. a
mine) to a destination (e.g. a port) and an empty train trip back to the origanrttime).

At the initial step, capacity is estimated as the number of return paths available for operations
after considering the time required for trains to traverse the longest sectimd allowing for
planned maintenance time. This initial capacity mstie is usually reduced by a factor (a
'reduction factor') to account for unplanned infrastructure events in order to determine the
actual effective infrastructure capacity.

In the 2015 DAU, Queensland Rail estimated the West Moreton network capacityitotioe
order of 112 return paths, based on a reduction factor that took account of, among other
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things, aboverail inefficiencies (e.g. traindelays reduced train performanceand other
unplanned aboveail incidents)?

Our 2015 Draft Decision noted thatir consultant, B&H, estimated the West Moreton network
capacity to be in the order of 135 return paths based on a reduction factor that did not
consideraboverail inefficiencies. Although our Draft Decision used Queensland Rail's capacity
estimate, the Draft Decision stated that our final views on the West Moreton network capacity
were subject to stakeholders' commertts.

Stakeholders' submissions

Queensland Rail said that its capacity estimate of 112 return paths was approved by the QCA in
the calculaion of the approved reference tariff in 2010, and the QCA should not move away
from its established precedent®

Queensland Rail rejected B&H's capacity estimate and provided an alternative derivation of its
112 paths capacity estimate. Queensland Raihmdi that the reduction in available capacity
due to aboverail factorswas relevant and said that its capacity estimate included the impact of
Metropolitan network operations on West Moreton network capacity, which was not reflected
in B&H's estimaté?®

Miners said the QCA should use B&H's estimate unless there was compelling evidence that
B&H's higher estimate of network capacity was flawed or incorf€ct.
QCA analysis and Decision

Our Decision is that the West Moreton network capacity is 113 weekly rgiatims based on a
revised assessment done by B&H.

Although our capacity estimate is closer to Queensland Rail's capacity estimate, it reflects two
opposite effects in comparison to Queensland Rail's estimate, as we consider:

i Aboverail inefficiencies shdd be reflected in an access charge and not in calculating a
capacity estimate, which has the effect of increasing our capacity estimate as compared to
Queensland Rail's estimate; and

1 Queensland Rail understated the impact of Metropolitan network operatiam \West
Moreton network capacity, which has the effect of reducing our capacity estimate as
compared to Queensland Rail's estimate.

Queensland Rail's reduction factbased capacity estimate

Queensland Rail's capacity estimate of 112 return paths wasdan a reduction factor of 65
per cent#18

Queensland Rail variously claimed that:

412Queensland Rail, sub. 2, Appendix 6: 8 and 2015n.

413BQH 2015: 6867.

414QCA 2015: 191.

415Queenslandrail, sub. 33: 31.

418 Queensland Rail, sub. 26, Annexuredt¥and Annexure 9:GB.

“17New Hope, sub. 22: 16; Yancoal, sub. 27: 2.

418 The reductiorin capacityis actually 35%, and theductionfactor of 65% igsppliedto the initial capacity
estimate derved after making an allowance fglanned maintenance
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The 65% West Moreton reduction factor, and resultant 112 return paths per week capacity was
approved by the QCA in the calculation of the current reference t&tiffs

X v&Ig8at I yR wlAfQa R2dalGYSyld FLO02K9 2F cp: o0l a LINBG
However, Queensland Rail first provided information about the 65 per cent reduction factor in

the 2013 DAU process, in its supplementary submission on the QCA's informatiostrahaet
its maintenance expendituré?!

The QCA had approved a reference tariff for the West Moreton network in June 2010 that was
derived on the basis of, among other things, a cost allocation methodology of which the 112
return paths capacity estimate \aan input. However, the QCA's view was that the derivation
of that tariff, including the cost allocation methodology, had not been resof¥&lloreover, at

the time of the 2010 approval, the QCA did not have information which indicated that the 112
paths @pacity was based on a 65 per cent reduction factor. In that sense, it is not accurate to
say that the QCA previously approved a reduction factor of 65 per cent.

Queensland Rail did not substantiate its reduction factor estimate

Queensland Rail claimedaha number of factorseducednetwork capacity and influenced its
estimate ofthe 65 per cent reduction factor, which included:

the prevailing weather conditions;

temporary speed restrictions;

minor signal and trackside equipment faults;
reduced locomotie and rollingstock performance;

individual train dynamics and driving techniques; and

=A =4 =4 =4 -4 -9

unplanned above rail incidentg?

The QCA requested Queensland Rail to provide historical data (for example, the number of
minutes or the percentage of pathways lost) oach of those six factors identified by
Queensland Rail, as that information was relevant to our consideration of Queensland Rail's
estimate of the reduction factebased West Moreton network capacity.

However, Queensland Rail stated that:
[it] does not hae information that identifies the percentage of pathways lost in these categories.

[its] current data recording codes do not record in many of the six categories sought by the QCA.
As such, Queensland Rail has had to make assumptions in relation togegéttgories to roll

these into the categories that are being sought in order to provide information on minutes lost
compared to plan. This will lead to inaccuracdiés.

Effectively, Queensland Rail failed to substantiatelasm of a65 per cent reductio factor.
The QCA's view

We consider Queensland Rail's capacity estimate based on a reduction factor that has not been
substantiated is not transparent and would not promote economically efficient outcomes;

419 Queensland Rail, sub. 33: 31.

420 Queensland Rail, sub. 33: 33.

421 Queensland Rail 2013d: 5.

422QCA, 2010a: 89; QCA 2010b. SeeAtgmendix Bf this Decision.
422 Queensland Rail 20835 and 2015n.

424Queensland Rail, 19 August 2015: 3.
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hence it is not appropriate, having regard to sec 138(2), paragraphs (a) and (h) of the QCA
Act.

We have also considered that Queensland Rail has now provided an alternative derivation of its
112 paths capacity estimate, which is assessed separately in this section.

Given these considerations, we dot accept Queensland Rail's capacity estimate based on the
65 per cent reduction factor.

Queensland Rail's alternative derivation of capacity estimate

In its December 2015 submission, Queensland Rail provided an alternative derivation of its 112
paths capcity estimate, which had three key components:

9 arevised time of 30 minute for trains to traverse the longest section in the West Moreton
network, to allow for variability in trains and infrastructure performarfée

i areserve path allowance to accommodatgplanned infrastructure events, including events
due to aboverail inefficiencies; and

1 impact of Metropolitan network operations on West Moreton network capatity.

We engaged B&H to review its previous estimate in the light of the alternative derivation
provided by Queensland Rail.

B&H accepted as reasonable Queensland Rail's revisedrfe time for trains to traverse the
longest section on the West Moreton network. However, B&H disagreed that atadve
inefficiency was relevant in estimating netwodapacity, and found that Queensland Rail
understated the impact of Metropolitan network operations on West Moreton network
capacity*?’

The main differences between Queensland Rail's and B&H's capacity estimates are:

1 whether aboverail inefficiencies shoullle taken into account in estimating network
capacity; and

i the impact of Metropolitan network operations on West Moreton network capacity.

Aboverall inefficiencies

Queensland Rail said that if a train was running late due to a train operator's faultuit wo
effectively need to run on the next available path. Queensland Rail argued it was relevant to set
aside an allowance for reserve paths to accommodate such circumstances, which reduced
available capacity on the netwoffe

However, B&H argued that the pacity estimate should reflect the number of paths the
infrastructure could provide, and not the number of paths an operator might require for its
operations. B&H stated that ‘abowail inefficiencies are a matter for the contract between the
aboverail operator and Queensland R&f#°

425 Queensland Rail's previous capacity estimate was based omanfie section running timeQueensland
Rail, November 2018 5).

426 Queensland Rail, sub. 26, Annexuredt@and Annexure 9:@F.

427TB&H2016, Part 3.

428 Queensland Rail, sub. 26, Annexure §76

42B&H 2015: 66 and 2016, Part 3: 2.
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B&H used Queensland Rail's 'minutes lost compared to plan' data to identify an allowance for
reserve paths due to belowail factors. That assessment resulted in a reserve path allowance of
7.8 per cent of the initial capagitestimate, compared to Queensland Rail's 12.8 per cent
estimate*3°

The QCA's view

We consider that Queensland Rail's approach to reducing available network capacity to
accommodate abowveail inefficiencies does not appropriately allocate the cost of akaile
inefficiencies to the party (train operator) that is best placed to manage those inefficiencies.
Therefore, Queensland Rail's approach does not create a transparent pricing framework and will
not send appropriate signals for the efficient use of tiework; hence it is not appropriate,
having regard to sections 138(2)(a) and (h), and 168A(d) of the QCA Act.

Relevantly,our amendments tothe 2015 DAUncludes provisions that protect Queensland
Rail's business interests from the effect of aboa# inefficiencies. For instance, the amended
DAU provides for an access charge to vary from a reference tariff to reflect cost and risk
differences associated with differing train operating characterigfitAdditionally, Queensland

Rail would be entitled to gake or pay charge if a train service is cancelled due to atmil/e
causes'® We consider that accounting for abovail inefficiencieghrough such provisions in

the DAUwiIll promote pricing transparency and send appropriate signals for the efficientfuse
the infrastructure, having regard to sections 138(2)(a), (d), (e) and (h) of the QCA Act.

Therefore, our view is that abowmil inefficiencies should not be considered in estimating
infrastructure capacity. Accordingly, we consider B&H's estimateaisoreable, as it does not
consider aboveaail inefficiencies.

Impact of Metropolitan network operations

West Moreton train services travel through the Metropolitan network to port and use portions
of several of the Brisbane commuter rail lines. The Westettor network capacity is affected
by the Metropolitan network operations in two ways:

i Peak passenger periods limit access for trains crossing the Metropolitan network; and

i1 Maintenance activities outside the peak period on the Metropolitan network, whiemmat
aligned in time with maintenance on the West Moreton network, also limit accessibility to
the Metropolitan network?33

In the 2015 DAU, Queensland Rail estimated that the Metropolitan network reduced the West
Moreton network capacity by 12.1 per cefit.However, B&H estimated that impact was 17 per
cent, which was adopted in our 2015 Draft Decisn.

Stakeholders' concerns

Queensland Rail argued that B&H did not consider relevant information provided by
Queensland Rail, and B&H's assessment was baséttorrect assumptions. It submitted new
information in support of its proposed 12.1 per cent Metropolitan imp&gt.

430B&H2016, Part 3: 3.

431 Seeclause 3.3(b) in Part 3 (Pricing Principleshppendix F.

432 See clauses 8.6, 8.7, 13.6(c) and Schedule 5, clause 5.4 in Appendix G.
433B&H 2015: 57; @eensland Rail, sub. 2: 50.

434 Queensland Rail, sub. 2:c&2.

435B&H 2015: 64.

438 Queensland Rail, sub. 26:&3 and Annexure 1.
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New Hope considered that 22 per cent was a more appropriate estimate and said that B&H did
not consider the impact of 'the significant niser of special events on weekends, which require
additional passenger servicés'.

B&H's assessment

We engaged B&H to review its previous estimate given stakeholders' comments, including to
consider new information provided by Queensland Rail and New Hope.

B&H considered that information and concluded that Queensland Rail's proposal
underestimated the impact of the Metropolitan network on the capacity of the West Moreton
network. B&H stated:

This is because it [Queensland Rail] only calculates a narrovefpdue overall picture of works

scheduling and train operations. It only deals with large possession works. A calculation must

Ffa2 AyOfdzRS a¢SS{yAIKG Of2adNBaézr NBaAOKSRdzZ SR 42N
quantity of work conducted on botsystemg38

B&H's view on Queensland Rail's estimate and New Hope's estimate was that:

w08t SIFNITe&e GKSNB A& | Nry3aS 6SGs6SSy (GKS yINNeRg OF f
omits additional trains for special events and maintenance-al@gnment, am higher values

previously estimated by B&H and other stakeholders in the range of approximatel2226%

This was a conservative estimate prior to the detail provided by Queensland Rail that included

train charts and maintenance alignment detdft8.

B&H cocluded:

Even allowing for clarification of alignment of the large possession works we are of the view that
17% impact of the Metropolitan system on the capacity of the West Moreton system is still a
reasonable estimaté4?

The QCA's view

We agree with B&H'assessment that Queensland Rail understated the effect of Metropolitan
operations on West Moreton network capacity and that New Hope overstated that effect.

B&H's estimate of the impact of Metropolitan operations on West Moreton network capacity
reflects relevant factors including misalignment of maintenance time between the West
Moreton network and the Metropolitan network and the effect of unplanned events on the
Metropolitan network that reduce the potential capacity of the West Moreton network.

We theefore consider that B&H's assessment that Metropolitan operations reduce the West
Moreton network capacity by about 17 per cent, which we note lies between Queensland Rail's
12.1 per cent and miners' 22 per cent estimates, is appropriate to adopt.

Since Vést Moreton train services travel through the Metropolitan network to the port, the
West Moreton network capacity, as the number of return train paths, depends on how many
train services can travel through the Metropolitan network to the port and back.

Therefore, it is relevant to consider the Metropolitan impact in determining the capacity of the
West Moreton network. We agree with B&H that the Metropolitan impact should be applied

437 New Hope, sub. 22: 16.
438B&H 2016, Part 3: 8.
439B&H 2016: Part 3: 8.
440B&H2016, Part 3: 8.
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after West Moreton network potential capacity has been assessed, basedmsiraints from
within the West Moreton network#!

The effect of the Metropolitan operations means that the actual effective capacity on West
Moreton is lower than the potential capacity.
Our Decision

Given the above considerations, our view is that West Moreton network capacity is 113
weekly return paths as per the derivation summarised in TaBle 1

This capacity derivation is:
i transparent, unlike Queensland Rail's reduction fadtased estimate;
i based on relevant factors and does not reflect abeaitinefficiencies; and

i based on a reasonable estimate of the factors that influence capacity, having regard to the
Metropolitan operational constraints on the West Moreton network capacity.

We therefore consider our capacity estimate will promote thic&nt operation of, use of, and
investment in, the network. It is in the interests of access seekers and access holders, as they
will be able to better assess whether capacity is available to meet their access requirements. It
would also allow an accesseeker and Queensland Rail to assess the requirements for an
expansion. For those reasons, we consider that the above capacity estimate is appropriate,
having regard to all the assessment criteria in section 138(2) of the QCA Act.

Table ¥ West Moreton netvork capacity estimate

Parameter Result
Longest section train scheduling intefval 30 minutes
Total theoretical capacity per week 336 oneway paths/week

(total weekly time (7 days x 24 hours x 60 minutes)/scheduling interval)

Less planned maintenancd@akance of 19 hours per wegk (38 oneway paths/week)
(planned maintenance time (19 hours x 60 minutes)/scheduling interval)

Available capacity after planned maintenance 298 oneway paths/week
149 return paths/week

Less allowance for unplanned infrastiue event$ (12 return paths/week)
(7.8 per cent of available capacity after planned maintenance)

Potential West Moreton network capacity 137 return paths/week

Less impact of Metropolitan network operatichs (24 reurn paths/week}
(17 per cent of potential capacity)

West Moreton network actual effective capacity 113 return paths/week

1 Longest section is Rangeview to Spring Bluff. Average running time over that section is 23 minutes and the
additional seven minutes provides for train control alloe@ (Queensland Rail, sub. 26, Annexure 1: 4 and
Annexure 9: 4).

2Queensland Rail, sub. 26, Annexure 1: 4.
3B&H 2016, Part 3: 3, 8.

4 These return path numbers are rounded up to a greater loss due to the need to return a single path train (B&H
2016, Pars3: 3).

441B&H 2016, Part 3: 8.
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8.4.1

Summary 8

The West Moreton network tariff derivation in the 2015 DAust providethat the West
Moreton network capacity is 113 return paths per week.

See Schedule D, clause 3.1(f)(iii) in Appendix F.

Metropolitan impact and cost allocation

In the 2015 DAU, Queensland Rail adjusted its coal train path allocation by its estimate of the
Metropolitan impact, and applied the resulting 68.3 per cent share to allocate to coal traffics
the value of common network assets that were in place before 1353

Although Queensland Rail considered that such an adjustment fol 396 assets was not
required, it said the approach reflected 'a pragmatic way of addressing the concerns of
customers around the impact of the passenger dominated Metropolitan Netwarkthe
available capacity of the West Moreton Netwot¥.

Our 2015 Draft Decision proposed to accept Queensland Rail's adjustment for allocating pre
1995 assets, but proposed a coal train path allocation of 57.1 per cent that reflected in part our
assessmentof a greater impact of the Metropolitan network on West Moreton network
capacity?4®

Stakeholders' submissions

Queensland Rail reiterated that, although it considered the adjustment for Metropolitan impact
in allocating prel995 assets to coal traffics wamppropriate and resulted in it not recovering

its efficient costs, it was prepared to make that adjustment. Queensland Rail also stated that
the QCA had no power to impose such an adjustment or an adjustment that was more adverse
to Queensland Raift

New Hope said the train path allocator should be adjusted to reflect the reduction in West
Moreton network capacity due to the Metropolitan network operatictts.
QCA analysis and Decision

Our Decision accepts Queensland Rail's proposed approach to considéetitogolitan impact
in allocating the prel995 asset values; however, our coal path allocation reflects our decision
to accept a 17 per cent Metropolitan impact.

As assessed in Section 8.4 of this Decisionpthential West Moreton network capacity is37
return paths per week. However, about 17 per cent of this potential capacity is lost due to the

442The 68.3er cent share represented an adjustment to the 77.7 per cent train path allocation (representing
87 of 112 paths) by 12.1 per cent Metropolitan impathat is, 77.7% * (& 12.1%)).
43The pre1995 assets refer to assets that were in place before West tdaoreoal traffic began in the mid

1990s.

444 Queensland Rail, sub. 2:c82.

45QCA 2015: 191. The 57.1 per cent allocation ofl@@5 assets represented an adjustment to the 68.8 per
cent train path allocation (representing 77 of 112 paths) by 17 per catitdfolitan impact that is, 68.8%
*(1¢17%).

446 Queensland Rail, sub. 26:¢&3.

447 New Hope, sub. 9: 26.
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operations of the Metropolitan network, resulting in actual effectiveNest Moreton network
capacity of 113 return paths.

Stakeholders' comments relate tthe treatment of the metropolitan impact in allocating
common network fixed costs to coal traffics for the purposes of deriving the coal reference
tariff.

We consider that, for common network fixed costs that pertain to the period before coal traffics
commenced on West Moreton network (i.e. pl@95 assets), coal traffics should bear a pro
rata share based opotential West Moreton network capacity. This approach provides that coal
traffics would not pay for sunk costs that reflect West Moreton networkacity that was
unavailable due to the Metropolitan impact when coal train services commenced in 1995.

In previous assessments, the g895 assets coal path allocation was derived by adjusting the
general coal path allocation by the Metropolitan impacawéver, the West Moreton capacity
derivation is now better understood (see Tablgid Section 8.4 of this Decision). Therefore, we
consider that the coal path allocation for pi€®©95 assets should be the proportion of potential
West Moreton network capatsi available for contracting by coal services on the West Moreton
networkt that is, 58.4 per cent representing 80 of 137 pattig®®

We also consider that, for common network fixed costs that pertain to the period after coal
train services commenced operat®on West Moreton network, coal traffics should bear a pro
rata share based on thactual effectiveWest Moreton network capacity. This approach
provides that coal traffics are allocated common network fixed costs relating to investment
decisions that weremade after coal train services commenced operations in 1995, in the
knowledge of the Metropolitan impact. None of those investments changed the capacity of the
West Moreton network in terms of the number of paths. Rather they were driven by the
increasedtraffic on the network and undertaken to strengthen the network for all services.
Therefore, they were on the common network and should be allocated as per the approach
recommended in Section 83of this Decisiort>°

We consider our approach is appropridtaving regard to all the assessment criteria in section
138(2) of the QCA Act.

48The 58.4 per cent share for pig©95 assets is very clogethe 58.8 per centshare that results from
applying the previous method that had beeredsuntil now of adjusting the general coal path allocation
(now 70.8 per cent representing 80 of 113 paths) by the Metropolitan impact (now 17 perccbiat)is,
70.8% * (15 17%).

449 Ag discussed in Section 8.3.3 of this Decision, theallf contractindimit applies for a part of 2086 and
the 80-path contracting limit applies to the remainder of 2@1%. Therefore, for 201816, the allocation for
pre-1995 assets is the average of 77/137 and 80/137 (that is, 57.3%).

450 See also Appendix E of this Daisthat summarises our previous draft assessments.
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Summary 8
The West Moreton network tariff derivation in the 2015 DAtdust providethat:

(@) the pre-1995 common network asset base is allocated to coal traffics based
the proportion of potential West Moreton network capacity available for
contracting by coal services on the West Moreton netwarkhat is,
representing 80 of 137 paths.

(b) The post1995 common network asset base is allocated to coal traffics base
on the proportion of actual effective West Moreton network capacity
available for contracting by coal services on the West Moreton networtkat
is, representing 80 of 113 paths.

8.5 Form of regulation, taker-pay and tariff structure

The form of regulation and pricing struceudeveloped within a regulatory framework should,
amongst other things, promote economic efficiency and the public interest, provide incentives
for investment and allocate risks to the parties best able to manage them.

West Moreton and Metropolitan coaleference tariffs have operated using a price cap
arrangement in combination with access agreements that include-takEay obligations.

A price cap form of regulation incentivises a monopoly infrastructure owner to provide access
and achieve efficienciebut exposes it to volume risk. A revenue cap reduces or eliminates the
infrastructure provider's revenue risk, but can blunt or remove performance incentives.

An associated taker-pay regime helps limit the revenue risk faced by the infrastructure
provider, by providing that it will be paid for contracted capacity even if it is not used.

Queensland Rail's 2015 DAU proposed to continue the price cap form of regulation with take
or-pay obligations set at 80 per cent of the access charge payable.

Our Draft5 SOA&A2Yy | f&a2 LINRPLR2ASR | LINROS OF LI F2NXY ;
Moreton and Metropolitan networks. However, we proposed:

1 requiring Queensland Rail to submit a 'volume trigger' endorsed variation €vemteview
reference tariffs when cdmacted volumes were greater than the forecast volumes used to
develop reference tariffs;

T OFLIAY3T GF1Sm2NItLIl & NBGSydzS FNRY O2Ff aSNIIAOS
services in assessing coal tariffs; and

“

T FLILIX @AYy3 GF1Snm2NmLI & 20tA3rHA2ya +d mnn LISNI C

Stakeholders' submissions

Queensland Rail said the QCA'sgwrsed volume reset and tal@-pay regime restricted its
ability to receive revenues from railing above its forecasts, while exposing Queensland Rail to

41'Endorsed variation events' are defined in the undertaking. They set out specific circumstances including a
change in law, in which Queensland Rail is required to apply to amend a reference targifoposal adds
an additional endorsed variation event for changes in contracted volumes.

452QCA 2015: 19®01.
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8.5.1

downside risk, including from force majeure evettsOther stakeholders favoured retaining a
price cap applying a volume reset and capping talepay, but said the taker-pay percentage
should reflect that some operating and maintenance costs could be avéitied.

QCA analysis and Decision

The QCA requires Queensland Rail to apply a price cap form datieguwith a tariff reset
where access holders contract above forecast volumes, anddakay at 100 per cent of
access charges.

Much of our decision is consistent with our October 2015 Draft Decision.

That said, we have reviewed our form of reguatiand takeor-pay framework and made
changes where necessary in light of a reconsideration of Queensland Rail's 2015 DAU and
stakeholder submissions.

Given the complexity of the issues, this analysis:
9 considers the form of regulation and tariff reset;
i considers the takeor-pay regime, including capping and force majeure; and

9 sums up the balance of risks and incentives from the QCA's overall approach.

Form of regulation and tariff reset

A price cap gives Queensland Rail a strong incentive to provide wapeither through
contracted or ad hoc services. Given the West Moreton network has substantial spare capacity,
we accept the proposal in Queensland Rail's 2015 DAU to apply a price cap.

However, one of the persistent issues with a price cap is the tiveerior the regulated
infrastructure provider to undeforecast demand, in order to increase the price.

Queensland Rail's tariff proposal provides a forecast by using both contracted services and
expected ad hoc services to derive its volume forecasts $ection 8.10 of this chapter).

Queensland Rail's proposal has merit to the extent that while its revenue can increase if actual
volumes end up higher than its forecast, it is also exposed to a reduction in demand for ad hoc
services, to which taker-pay protection does not apply. However, if access holders contract
for volumes higher than Queensland Rail's forecast, then Queensland Rail's downside risk will
be removed, while the tariff remains at a level based on lower volumes.

An unchanged price whenontract volumes were higher than Queensland Rail's forecast
volumes would be against the interests of access holders and access seek@88J¥e), (h)).

Such a price would also be against the public interest, as it would have the potential to reduce
demand for coal haulage and diminish competition in related markefs3&2)(a), (d)).

Our October 2015 Draft Decision proposed to address this issue by providing for an endorsed
variation event to recalculate the West Moreton and Metropolitan networkifta where
contracted volumes for any origin or in aggregate rose above the volumes used to calculate the
tariff.4%>

453 Queensland Rail, sub6:50¢54.
454New Hope, sub. 22: £19; sub. 31: 1417;Yancoal, sut27:2, Aurizon, sub. 20: 24
455QCA 2015: 198.98.
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The volume reset would apply up to the -Bath contracting limit for coal servic®8 (see
Sections 8.3 of this Decision). Since coal sees cannot contract beyond the path limit, any
paths used beyond 80 per week would be provided on an ad hoc basis, so would not trigger the
contract volume reset. Therefore, the lowest the price could go under the contract volume
reset would be the point Wwere 80 paths of contracted capacity were paying for the 80 paths
worth of costs allocated to coét’

Queensland Rail said in its December 2015 submission that the QCA's proposed volume reset
approach mimicked a revenue cap in terms of restricting adowecast revenues, while
exposing Queensland Rail to the downside risk that came with a pric&&ap.

We disagree with Queensland Rail's position. The contract volume reset still leaves Queensland
Rail able to increase its revenue through selling any uncaeitiapaths on an ad hoc basis.
Queensland Rail's concerns about its downside exposure, even where it benefits froortake
pay provisions, are considered below in the discussion oftalmay.

Aurizon said a price cap was essential to allow QueenslantbRa&tover any revenue deficit'
by providing ad hoc coal servicE&Aurizon said that, on the other hand:

[b]ly increasing contract volumes above this amount [the forecast volumes] Access Holders would
obtain a reduction in their reference tariff and gpeovided a strong incentive to contract for
available capacity°

New Hope favoured retaining a price cap and applying a volume 1&desaid:

In the event that volumes increase beyond 63 paths to up to 77 paths, then QR (in the absence of
the Endorsed Ma@tion Event) will be paid twice for the same fixed costs. NHC can understand
this proposal to the extent that the additional services areéhad, as QR faces reciprocal upside

and downside risk, but considers that the double recovery of these costsjgpnopriate where

QR is protected from downside risk by T&P.

We agree with Aurizon and New Hope. The conttzaded volume trigger recognises that
Queensland Rail has forecast more than contracted volumes, by including expected ad hoc
services as wellsscontracted services in its projected tonnages. At the same time, the endorsed
variation event trigger protects the interests of access holders, access seekers and their
customers, if there is significant contracting for new services during the terneafridertaking

that largely removes Queensland Rail's exposure to volume risk.

46 Ear the Draft Decision, the West Moreton coal contracting limit was 77 paths, derived by subtracting 10
paths contracted to coal services with an origin in the Metropolitan network, from the governmmused
limit of 87 paths through the Metropolitan netwh. Queensland Rail subsequently advised ttheg contract
for coal paths [with an origin in the Metropolitan network] has been renegotiated resulting in a decrease in
the number of coal train paths from ten to seven' (Queensland Rail, sub..3higkaves 80 of the 87 coal
paths through the Metropolitan Network available to contract on the West Moreton network. See Section
8.3.3 of this Decision.

457 This could change if the number of paths with an origin in the Metropolitan network changed, orthe 87
path contracting limit changed. But in those circumstances, Queensland Rail would have an incentive to
submit a DAAU to amend the reference tariff.

4%8 Queensland Rail, sub6:50¢53.

459 Aurizon, sub20:24.

460 Aurizon, sub20:24.

461 New Hope, sub. 22: 1¥8; sub. 31: 1§16.

462New Hope, sub. 31: 16.
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We also consider it necessary to have a volume reset mechanism because of Queensland Rail's
incentive to undefforecast volumes. Indeed, there is some evidence that its forecastdess
than West Moreton actual volumes for periods where that information is now avaiféble.

Therefore, while accepting Queensland Rail's volume forecasts would advance Queensland
Rail's legitimate business interests, it would not promote efficiemt ofsthe rail network or be

in the interests of access seekers and holders to accept those forecasts without the protection
of the contract volume reset (838(2)(a), (b), (e), (h)). The volume forecasts, including
comparisons with actual volumes and @assessment of Queensland Rail's forecasts under the
section 138(2) approval criteriare discusseth more detail in Section 8.10 below.

We acknowledge Yancoal's argument that, while the proposed endorsed variation event would
give access holders an ind¢e to contract for more capacity, it would also give Queensland
Rail an incentive to frustrate and delay access negotiations in order to provide access on an ad
hoc basis at the existing reference taffif. However, we note that the QCA Act requires
Queersland Rail to negotiate in good faith {€20), and that the 100 per cent tal@-pay
(discussed below) gives Queensland Rail an incentive to contract.

We also note that there is potential for Queensland Rail's maintenance and operating costs to
rise if @al volumes are substantially above those it has forecast. We consider, having regard to
all the approval criteria in the QCA Act, including Queensland Rail's legitimate business
interests, the efficient use and operation of the network, and the pricinghgmples
(ss.138(2)(a), (b), (g) and 168A(a)), that it is appropriate to take this potential cost increase into
account when applying the volume reset.

We have therefore amended the drafting proposed in the Draft Decision in relation to the
volume resetThe required drafting now explicitly provides that the review of tariffs would have
regard to the possible increase in maintenance and operating costs arising from increased
utilisation of the West Moreton capacity (see Schedule D, casga)(ii)(Cland 5.4(g) in
Appendix F of this Decision).

Volume increases for individual origins

We agree with the comments of New Hope and Yancoal that the endorsed variation event
trigger should clarify that a change in volumes applies where contracts exceed forfecasty
individual origin, rather than just for the overall volumes on the West Moreton net#fSrk.

Therefore, ér the avoidance of doubt, we have amended the drafting from the Draft Decision
to specifythat the triggerwill apply if the number otontracted coalcarrying train servicefor
anysingleoriginor in aggregatés greater than theforecastsused to develop the West Moreton

and Metropolitan reference tariffs (see definition of 'Endorsed Variation Event' in Appendix F of
this Decision).

We have alo amended the drafting to:

9 provide for the endorsed variation event to apply to any contract above forecast volumes
that was agreed before the approval date (seeeditheD, cl.5.1(a)(ii)(b) in Appendix F, and
discussion in Section 8.10 of this Decisiamyd

463 See Section 8.10 of this Decision.
464Yancoal, sub. 27: 2.
465 New Hope, sub. 22:7¢18; Yancoal, suk27:3.
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8.5.2

i require Queensland Rail to notify the QCA as soon as reasonably practicable after it has
contractedcoakcarryingtrain service®n the West Moreton and Metropolitan networks
(see cl5.4.1(c) in Appendif).

Provisional contracting

We note Aurizors proposal that the volume reset would work better if access seekers were
able to contract on a provisional basis until access negotiations were compfétéce are
unclear how such a measure would operate in practice. However, it would not be appropriate
for provisional contracting to have the effect of reducing the tariff, without giving Queensland
Rail the longerm certainty of revenue that would be provided from a finalised access contract.
We do not consider that such a proposal appropriately balanticesinterests of Queensland

Rail and access seekers and holders. Therefore, we consider that finalised, rather than
provisional, contracts should trigger the volume reset.

Takeor-pay

Takeor-pay encourages customers to contract for capacity they are tikelly to need, and
provides a degree of revenue certainty to Queensland Rail. Both of these objectives are served
by applying takeor-pay at 100 per cent of access charges.

However, we consider that, in providing revenue certainty to Queensland Rad, nbti
reasonable for the taker-pay regime to enable Queensland Rail to recover more than the
share of network costs used to assess the reference tariff.

As New Hope said:

The primary purpose of take or pay is to mitigate QR's downside volume riskide ©amed

from the collection of take or pay, which requires no particular level of performance from QR, is
not appropriate, and is likely to involve double payment for the same path, once through take or
pay and again through another party using that pain an aehoc basig¢’

Queensland Rail has proposed that its takegyay revenue not be cappedthat is, it could
recover more than the revenue used to assess its proposed reference tariffs, by collecting take
or-pay revenue for unused paths from one origivhile also receiving ad hoc revenue for selling
the same paths for services from another origin.

Increasing revenues (as opposed to helping secure revenues) througbrtplg may serve the
legitimate business interest of Queensland Rail in receividggaee of revenue certainty from
take-or-pay provisions (s138(2)(b)). But it would not promote the efficient use of Queensland
Rail's network, as it rewards Queensland Rail for providing paths it has already contracted to
provide and been paid for, rathehan for providing additional capacity (38(2)(a)). Such a
position is also not in the interest of access seekers and holders who would be required to pay
for paths which can then be +&old by Queensland Rail to generate revenue through ad hoc
servies, to the point where it is receiving extra revenue without providing extra capacity
(s.138(2)(e), (h)). Therefore, on balance, we do not consider Queensland Rail's proposal to be
appropriate.

Accordingly, we require a limited tal@-pay capping mechasin to avoid overecoveries of
revenue. Queensland Rail will be able to recover suffictake-or-pay to bring its West
Moreton and Metropolitan network revenue up to coal's share of the network costs used to
assess the coal reference tarifthe 'approvedceiling revenue limit'. But it will not be able to

466 Aurizon, sub20: 24.
467 New Hope, suk22:18.
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charge takeor-pay once its revenues have reached that level. The capping would include both
take-or-pay and the revenue from payments such as relinquishment fees, as these are the
outstanding future accss/takeor-pay revenue paid to Queensland Rail when train service
entitlements are surrendered.

The takeor-pay cap may not advance Queensland Rail's legitimate business interests, as it
places some limits on Queensland Rail's ability to charge-dakay to increase its revenue.
However, to the extent that Queensland Rail will be able to recover more than coal's share of
network costs from coal services if it outperforms by delivering more than the total tonnes or
paths that it has contracted to provideye consider that it may advance Queensland Rail's
legitimate business interests (538(2)(b)). For the same reason, the takepay cap promotes

the efficient operation and use of the network (s. 138(2)(a)). It is also in the public interest and
in the inerests of access seekers and holders as it provides Queensland Rail with an incentive to
provide capacity, without allowing for windfall gains (s. 138(2)(d), (e), (h)). Therefore, having
regard to all the approval criteria in section 138(2), we considappropriate to require the
take-or-pay cap.

The relevant revenue amount above which takepay may not be levied (the approved ceiling
revenue limit) is set out in the reference tariff table in Appendix A. This limit would be subject to
review if tarifs were amended through the contract volume reset provisions discussed above
(see SchD, cl.5.4(a)(ii))(C) in Appendix F).

The approved ceiling revenue limit approach to preventing @weeovery through taker-pay is
consistent with our Draft Decision. Wever, Queensland Rail and other stakeholders have
raised concerns about this approach.

Queensland Rail said 100 per cent takepay increased its revenue protection, but that the
WR26Y&ARS SELR&dAINBQ NBYI Ay SR T2 NlorpayywdshdotS NJ 2 F
payable during a force majeure event. It said this was not appropriate given the price cap model

and would reduce its incentive to accept ad hoc serviées.

Other stakeholders (Aurizon, New Hope, Yancoal) supported cappingitadey but sid the
take-or-pay percentage should reflect that some operating and maintenance costs could be
avoided if a service did not operat®. Yancoal said 100 per cent takepay would result in
windfall gains to Queensland Rail if trains did not 4(n.

We havediscussed ad hoc services, force majeure and the-tedgmay and relinquishment fee
percentages in turn below. Note that the treatment of interim take or pay notices is discussed in
relation to the SAAs iAppendix C

Ad hoc services

Queensland Rail hasqred that a cap on taker-pay revenue will work against the objective of
making more paths available.

Queensland Rail's strong incentive would be to remove the option of ad hoc railings, and require
all shippers to agree to taker-pay terms for the ful{potential) demand they may require from
the West Moreton Network. This would protect Queensland Rail's revenue (to the level permitted

488 Queensland Rail, suB6:52¢54.
469 Aurizon sub.20: 24; New Hope, sul22:18; sub. 31: 3, 16; Yancoal, s@i: 2.
47%Yancoal, sul27: 2
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by the QCA), but result also in there being less available capacity to support the entry of any new
users into the systa.471

New Hope said:

We note that the QCA's capping mechanism achieves a similar outcome to that which would
occur if the DAU includes a flexible short term transfer mechanism (which NHC would welcome in
the future) ... NHC does not agree with QR's claiet tine capping of ToP creates an
inappropriate 'hybrid’ price cap/revenue cap approach. QR's revenue under the Draft Decision is
uncapped; only ToP collections are capped in certain circumst&ices.

We agree with New Hope. Our mechanism does not remove Qaed Rail's ability to
increase its revenue beyond the revenue used to calculate the reference tariff (i.e. the approved
ceiling revenue limit) by operating ad hoc services. Rather, our proposed approach simply does
not allow Queensland Rail to use takepay revenue to exceed the approved ceiling revenue
limit.

But while Queensland Rail would not be able to collect takpay once revenues reached this
limit, it could still sell all of its unused contract (and rmomtract) paths to coal as ad hoc
sewices, and keep that revenue. In other words, the incentive to provide capacity under the
price cap would continue to operate, exactly as it is supposed to.

Moreover, given Queensland Rail would have sold those ad hoc paths and been paid for them,
up to and beyond the approved ceiling revenue limit, its revenue downside would be removed
for that year. It is not clear why Queensland Rail would remove the option of ad hoc railings in
these circumstances, given that doing so would reduce its expected revenue.

Force majeure

Queensland Rail proposed in its 2015 DAU to exclude force majeure as a '‘Queensland Rail
Cause' for the network not being available. Our October 2015 Draft Decision proposed not to
accept that change, so that force majeure would continudéotreated as a 'Queensland Rail
Cause'. This meant, among other things, that takgpay would not be payable where
Queensland Rail did not provide access after declaring force majeure.

Queensland Rail said that, as a result of this position, it woukivedittle downside protection
from takeor-pay. It added that the QCA Draft Decision approach was not consistent with the
force majeure treatment in central Queensland, both for Aurizon Network's beddiveervices,

and for access to DBCT's port. Idsthie solution was to change the standard access agreement
to remove force majeure as a 'Queensland Rail Cdtise'.

New Hope said customers should receive takgay relief during force majeure events. It said
that deciding whether Queensland Rail should di#e to recover those amounts in the way
Aurizon Network does in Central Queensland:

requires a consideration of the package of risks and benefits which QR receives under the

proposed undertaking. We consider that the package as proposed under the BcigtoD is
reasonablet’4

We agree with Queensland Rail that the way force majeure is treated in central Queensland is
different from the QCA Draft Decision approach, both for DBCT and Aurizon Network, each of
which enjoys a degree of revenue protection ewemen force majeure applies.

47t Queensland Rail, sub. 26: 53.
42New Hope, sub. 31: 17.
43 Queensland Rail, sub. 26: 52.
47“New Hope, sub. 31: 17.
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By definition, most force majeure events are beyond the control or influence of either
Queensland Rail or its customér8.Yet these events, be they flooding or some other natural
disaster, have a cost that must be borne by some Given that Queensland Rail's revenue
upside is limited, it seems appropriate that its downside exposure to events beyond its control
should also be limited.

However, we do not consider it appropriate to change the contractual risk balance that has
existed in the standard access agreements in relation to force majeure anebtgbay through

more than 15 years of regulation (see Section 7.4 of this Decision). In this context, we have
looked to the examples in central Queensland for ways to provide ieeth Rail with a
degree of revenue protection when force majeure applies.

For DBCT, the revenue protection during force majeure events is through theotgdes
provisions, as access holders remain liable for 4atkpay when force majeure has been
declaed#7® DBCT's situation is different from that of Aurizon Network and Queensland Rail
because the terminal is operated by a company owned by the DBCT users, not by the
infrastructure ownert’’ This means, among other things, that the operator's (as opposéukto
owner's) incentive to get the terminal up and running quickly will not be distorted by strong
take-or-pay.

Aurizon Network has force majeure as an 'Aurizon Network Cause', so thabrtgley is not
payable when force majeure is declared. Howeverrdigenue protection for force majeure is
through an ‘unders’ and 'overs’ mechanism in the revenue cap provisions in its access
undertaking, that provides another way of recovering the forgone takpay*'®

Given that Queensland Rail is similar to Aurikigtwork, in that it both owns and operates the
belowrail infrastructure, we consider that the best model for addressing the consequences of
force majeure is an approach similar to the one which applies for Aurizon Network.

We therefore propose to retainofce majeure as a belovail cause in Queensland Rail's SAAs,
but address the cash flow effects of force majeure through an ex post revenue and tariff
adjustment. This will be implemented as a review event, where Queensland Rail can apply for
an adjustmentthat recovers 50 per cent of its forgone takepay through future tariffs, if

force majeure in any financial year reduces its revenue from an origin by more than 2.5 per cent
of contracted annual revenue for that origin.

We have chosen 50 per cent afteonsidering the comments from both Queensland Rail and
the customers. Given that the event will have been beyond any of the parties' control, it is
reasonable that the cost to Queensland Rail in terms of forgone revenue be shared equally. The
50-50 sharimy is appropriate having regard to the legitimate business interest of Queensland
Rail and the interests of access seekers and access holde38(2)(b), (e), (h)).

We note that, if the damage is substantial, Queensland Rail could seek capital undegrwriti
and/or funding from access holders or their customers, for the cost of restoring the network
(see Chapter 9 of this Decision).

We accept that our approach differs from that adopted for DBCT and Aurizon Network. But our
approach for Queensland Rail egfts a different package of measures, both proposed to us and

45While force majeure mainly covers events such as mraidisasters, that are entirely beyond the parties'
control, it also includes events, particulasgtyikes where this is not the case.

478 DBCT Management 2018cheduleC.

4TTQCA2016, section 1.2.2.

478 QCA 201, Volume lit Pricing & tariffs, section 19.5.
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considered by us. In particular, we consider that our proposed price cap framework, coupled
with 50 per cent takeor-pay recovery for force majeure events, provides incentives for
Queensland REio expedite any repairs that are necessary to restore the network.

We also note that the definition of force majeure covers a variety of events, not all of which
relate to damage to the network that would result in trains not operatiffg/Ve have therefee
specified in the review event drafting that the take-pay recovery applies for a ‘force majeure
event which resulted in a part of the network being damaged or destroyed' (see definition of
‘review event' in Appendix F).

Takeor-pay and relinquishmerfee percentages

Queensland Rail's 2015 DAU proposed that West Moreton Networkdiakay be levied at 80
per cent of access charges, which is the same as in the 2008 undertaking.

Our October 2015 Draft Decision proposed that this be increased to 100epéro€t access
charges, to balance the tal@-pay capping by giving Queensland Rail more certainty about its
revenue from contracted servicé®

Aurizon, New Hope and Yancoal have argued that, as Queensland Rail can avoid costs when
trains do not run, taker-pay should be charged at less than 100 per cent of the associated
access revenut®! Queensland Rail, on the other hand, said:

Take or pay is not a "windfall" to Queensland Rail. Queensland Rail plans for maintenance in
each 12month period, on the assymion that the Operator will operate 100% of contracted
services. This is obviously necessary for safety and operational reasons. Maintenance costs are
therefore fixed in each 12onth period‘e?

On Aurizon Network's central Queensland rail network, takpayris levied at 100 per cent, but
only for four out of five components of the access tariff. Take or pay does not apply to the 'AT1'
tariff component, which is designed to represent variable maintenance costs that can be
avoided if a train service does twn. The 'AT1' component represents less than 10 per cent of
overall tariff revenue in central Queensland, so take or pay covers more than 90 per cent of the
access charge€®

Given that the West Moreton and Metropolitan tariffs are tpart prices that ee not suited to

the Central Queensland approach (i.e. there is no West Moreton/Metropolitan tariff component
that is intended to signal shoterm variable costs alone), we consider that a different
compromise is appropriate.

We agree with Queensland Ré#éhnat it has only limited ability to vary planned maintenance
tasks to respond to temporary fluctuations in usage. However, if capacity is unused over an
extended period of time, then it is reasonable to expect Queensland Rail to adjust its
maintenance @nning accordingly.

We therefore adopt the 100 per cent tak®-pay proposed in the Draft Decision, but require
that the lower maintenance operating and costs for unused capacity be recognised in the
relinquishment fees, by making them 80 per cent of thegent value of remaining future take
or-pay obligations.

4% Queensland Rail, 2015 DAU, definition of 'Force Majeure Event'.

480QCA 2015:20€201.

481 Aurizon sub.20: 24; New Hope, sul22:18; sub. 31: 3, 16; Yancoal, sub. 27: 2.

482 Queensland Rail, sub. 33, Att. 5: 66.

483QCA, 201, Volume Il Pricing & tariffand Volume I¥ Maximum Allowable Revenue
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This will have the benefits of:

i encouraging access holders to relinquish unused capacity quickly, making it available for
access seekers to contract (in contrast, 100 per cent relinquishmengfeesome incentive
to hoard capacity, as the cost will be the saase100 per cent take or paggardless of
whether thecontractedcapacity is handed back not used; and

1 giving Queensland Rail an incentive tecantract those paths, to recover thedher takeor-
pay proportion.

Applying relinquishment fees at 80 per cent therefore promotes the efficient use of and
investment in the rail network, and may advance the legitimate business interest of Queensland
Rail (s138(2)(a), (b)). It is also in tlmterest of access seekers and access holded38{2)(e),

(h).

8.5.3 Balanced proposal

We have developed a form of regulation and pricing structure, including actagay regime
that, among other things, promotes economic efficiency and the public inteeest provides
incentives for investment. In doing so, it allocates risks to the parties best able to manage them.

Queensland Rail has argued that the QCA's approach is like a revenue cap, in that it restricts
aboveforecast revenues, yet exposes QueendldRail to downside ris* Queensland Rail
said:

While Queensland Rail theoretically receives some increase in revenue protection due to take or

pay , in actuality the benefit is negligiblgiven the gap between forecast demand and the level

of contracted @mand for which take or pay applies, Queensland Rail's "losses" from a reduction

in ad hoc demand would far outweigh any incremental value offered by the increase {ortake
pay from 80% to 10096>

It also said:

Where demand falls short of Queensland Rdd®cast, then the business' revenue will be
reduced. However, where demand is higher, Queensland Rail will need to adjust Reference Tariffs
and/or cap the application of taker-pay. Given any probability of distribution around demand,

this means that Qeensland Rail's expected revenue must be less than that determined as
efficient by the QC#6

Other stakeholders favoured the QCA approach. New Hope said:

[TThe form of regulation and the ancillary arrangements proposed in the Draft Decision provide a
reasaable balance and a fair allocation of rigks.

The evidence from Queensland Rail's revenues over recent years is that the combination of a
price cap and taker-pay has served Queensland Rail well. The data provided by Queensland
Rail for the 200813 undetaking period shows that Queensland Rail's revenue was at or close
to the revenue stream modelled by the QCA in three of those years. In the fourth yeaig(2010
11), flood damage after extreme weather shut the range crossing for several nf8hths.

Importantly, if the QCA's approved ceiling revenue limit approach had been applied during that
period, it would not have restricted Queensland Rail's revenue in any of the four years. Further,

484 Queensland Rail, sub6: 36¢37; 5@;54.
485 Queensland Rail, sub3: 37.

486 Queensland Rail, sub. 26: 54.

487 New Hope, sub31: 15.

488 Queensland Rail, sub. 26: 51, Figure 1.
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the takeor-pay approach we propose for force majeure events would hdegvall Queensland
Rail to recover half of the taker-pay revenue forgone during the 2011 floods that closed the
Toowoomba Range crossing, if it had been in place.

Queensland Rail is also wrong to assert that, given the probable range of demand outtt@mes,
QCA's volume reset and take-pay approach meanss expected revenue will be less than that
determined as efficient®® The fact that the forecast volumes include some ad hoc paths leaves
Queensland Rail exposed to some fluctuations in demamsth upwards and downwards.

However, in the circumstances where the contract volume endorsed variation event is

triggered, Queensland Rail will have contracted volumesafoleast as much ais forecast
volumes, and will therefore not depend on ad hoc servicesctoewe its forecasts. For example,
if Queensland Rail contracted 10 more paths, and its contracted volumes rose to 63 paths, it
would no longer be exposed to downwards fluctuations below 63 p&thSo, by definition,
Queensland Rail's exposure to downwartisctuations will have been removed where the
contract volume reset is applied.

We therefore consider that the combination of a contract volume reset with t@kgay
protection provides an effective balance of all parties' interests. Key features apjpeach
include:

il

exposing Queensland Rail to volume risk to the extent that actual volumes are less than its
forecasts, while providing Queensland Rail with an increasing share ebitaiay
protection when contracted volumes are greater than forecasts;

providing Queensland Rail with an incentive to sell ad hoc paths above {batB0
contracting limit, as this will not reduce its price and will increase its revenue;

enabling access holders to use capacity on an ad hoc basis aboveghé8init, whie
paying a cost per path that represents an efficient share of fixed costs;

providing 100 per cent taker-pay to Queensland Rail to promote revenue certainty and
drive access seekers and holders to contract only for the amount of capacity that they
exped to use;

protecting Queensland Rail by providing for 50 per cent of take or pay forgone during a force

majeure event to be recovered from access holders if services are restored,;

providing incentives for users to contract capacity as, to the extent theracted volumes
are greater than those forecast to develop reference tariffs, the variation approach results in
a lower approved reference tariff;

mitigating incentives for access holders and access seekers to use ad hoc services in
preference to contradhg capacity;

encouraging users to relinquish, rather than hoard, unused capacity by applying
relinquishment fees at 80 per cent of the present value of remaining future-dalgay
obligations; and

protecting Queensland Rail by adjusting the approvedngeievenue limit, if necessary, to
reflect amendments to the reference tariffs through the contract volume reset process.

489 Queensland Rail, sub. 264.5
“0Queendl YR wl Af Qa FT2NBOIFad @2ftdzyS Aa I OlGdzrft& cHby
presentational purposes. So the contract volume reset would apply for 63 or more contracted paths.
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¢CKS @2ftdzyS GNRAIISNI YIFHe y2d4 FRGIFIyOS vdsSSyatlyR
reduce the reference tariff if contraetl volumes from an origin or in aggregate increase above
Queensland Rail's forecasts. Howeuealying regard to Queensland Rail's legitimate business
interests,the trigger only applies to contracted capacity (i.e. it does not apply to ad hoc paths),

and t provides an incentive for access seekers to contract capacit@ge2)(b)).

At the same time, the trigger is in the interests of access seekers/holders, as they benefit when
contracting access rights above forecast volumes by means of lower prié@8(2)(e), (h)). It

also promotes efficient use of capacity 188(2)(a)). Therefore, having regard to all the
approval criteria in section 138(2), we consider it appropriate to require the volume trigger.

The takeor-pay cap may not advance Queenslandl'R legitimate business interests, as it
places some limits on Queensland Rail's ability to charge-daekay to increase its revenue.
(s.138(2)(b). However, to the extent that Queensland Rail will be able to recover more than
coal's share of networkosts from coal services if it outperforms by delivering more than the
total tonnes or paths that it has contracted to provide we consider that it may advance
Queensland Rail's legitimate business interests (s. 138(2)(b)). For the same reason, ire take
pay cap promotes the efficient operation and use of the networld 88(2)(a)). It is also in the
public interest and in the interests of access seekers and holders as it provides Queensland Rail
with an incentive to provide capacity, without allowing foinafall gains (s138(2)(d), (e), (h)).
Therefore, having regard to all the approval criteria in section 138(2), we consider it appropriate
to require the takeor-pay cap.

The overall taker-pay and volume trigger approach may not advance Queensland Rail'
legitimate business interest as it places some limits on what Queensland Rail may charge access
holders (s138(2)(b)). However, it supports efficient use of the network by encouraging access
seekers and Queensland Rail to sign contract$3®(2)(a)).It also advances the interests of
access seekers and holders as they will benefit from lower prices when they contract for access
rights above forecast volumes and from Queensland Rail's incentive to provide capacity without
allowing for windfall gainés.138(2)(e), (h)). Therefore, having regard to all the approval criteria

in section 138(2), we consider it appropriate to require that Queensland Rail's tariff regime
include the takeor-pay and volume trigger mechanisms.
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Summary &
The form of regulatiorand take-or pay-approach in the 2015 DAbhust provide as follows

(&) An endorsed variation event be included for the reference tariff to be adjust
if contracted train servicesthe description of which accords with the
reference train serviceexceed the foecasts used to develop reference tariffs
for any origindestination pair or in aggregate, including having regard to
possible increases in operating and maintenance costs.

See the definition of 'endorsed variation event' and Schedule D, clause
5.4(a)(ii{C) in Appendix F.

(b) The endorsed variation event also apply to any contract for abdweeecast
volumes that is agreed before the approval date.

See Schedule D, clause 5.1(a)(ii)(b) in Apperidix

(c) Queensland Rail is required to notify the QCA as soon aswoaably
practicable after it has contractedoaltrain serviceson the West Moreton or
Metropolitan networks.

See clause 5.4.1(c) in Appendix F.

(d) Queensland Rail will be able to recover take-pay sufficient to bring its West
Moreton Network and Metropoltan network revenue from contracted train
services the description of which accords with the reference train service,
(including access charges, take-pay and the revenue from payments such &
relinquishment fees but not including that portion of accescharges that
relate to a difference in cost or rigkup to the approved ceiling revenue limit
(i.e. coal's share of the network costs used to assess the coal reference tar
and be able to retain ad hoc revenues above that level.

Seeclause 3.2.2the definition of ‘approved ceiling revenue limit' and
Schedule D, claus#(c), (d)(vi), (d)(vii), (e), (f(g)and () in Appendix F.

(e) Takeor-pay will be applied at 100 per cent for train services the description
which accords with the reference train seice.

See Schedule D, claudgé) in Appendix F and Schedule 3, clause 4.1 in
Appendix G.

()] Force majeure will be retained as a Queensland Rail cause in the SAAs ins
as the event relates to Queensland Rail's network, but Queensland Rail will
able torecover 50 per cent of the forgone taker-pay through a review event
if track damaged ordestroyed by a force majeure event is restored such that
access holders can recommence their train services

See the definition of 'review event' and '‘Queensland Redluse' and Schedule
D, clauseb.4(a)(iii)(B) in Appendix F.

() Relinquishment fees will be set at 80 per cent of the present value of
remaining future takeor-pay obligations.

See the definition of 'relinquishment fee' in Appendix G.

8.5.4 Tariff structure

The s$ructure of West Moreton coal reference tariffs has varied over time. The first approved
reference tariff was a single charge, levied based on weight and distance (i.e. per thousand gtk),
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that applied from July 2005 to June 2009. Since July 2009, -pawdariff has applied, with a
charge per thousand gtk and an additional trpith tariff component.

Our Draft Decision proposed to accept Queensland Rail's proposal forativtariff.

New Hope said in its December 2015 submission that recoveringfttal tariff through a train

path charge gave a 'strong discount, in terms of cost per gtk, to the Cameby Downs mine'. New
Hope said it was not seeking to alter the tariff structure at this time, but it was important for the
QCA to confirm that the propes reference tariffs complied with the pricing limits in the
undertaking, such that there was no cremsbsidy*°*

We note that a crossubsidy requires that one access holder pay less than its incremental costs.
We have assessed whether the Cameby Dowriff tovers the incremental cost of providing
services from that origin, and confirm that this is the case. The assessment is discussed below in
Section 8.17, on the QCA's required reference tariff.

As no stakeholder has opposed the twart tariff, and we have assessed that it complies with
the pricing limits, we have adopted the Draft Decision approach, and approved Queensland
Rail's proposed tariff structure. We consider this appropriate having regard to all the criteria in
section 138(2). The tariff stcture is discussed in greater detail in Section 8.9.2 of our Draft
Decision.

8.6 Metropolitan network tariff approach

Surat Basin coal trains travel through the Metropolitan network for more thanoureeter of

their journey from mine to port. They follow @mplicated route that uses portions of several

of the Brisbane commuter rail lines, as well as some sections of track that are largely or entirely
dedicated to freight traffic.

The 200913 tariffs approved for QR Network applied the West Moreton netwarkftacross

the Metropolitan network that is, the same tariff calculated for the sections west of Rosewood
was applied to the track east from Rosewood to the port. This avoided the complicated and
potentially inconclusive task of determining specific satd asset values for the metropolitan
section. The tariff included an allowance for incremental capital spending for freight services on
the Metropolitan network, but there was no separate Metropolitan component of the AT2 train
path charge’®? The 2009 Daft Decision approach also had the effect of doutxdeinting the

asset return, as the west of Rosewood tariff applied as a proxy for the Metropolitan tariff
included capital investments from the same period covered by the Metropolitan incremental
capital pending.

Queensland Rail said in the material accompanying the 2015 DAU that it would continue the
approach of applying a tariff developed for the West Moreton network to the Metropolitan
network.

It said it would also recover 'incremental capacity expamscapex' on the Metropolitan
network through a charge added to the Apath-based tariff component, adding:

While this results in a small increase in the total reference tariff, it also enables the payment of
rebates to mining companies in relation to u$ended capex within the Metropolitan Network.

4“1 New Hopesub.22: 19.
4235ee QCA, 2009a: €23.
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This is consistent with the approach recommended by the QCA in its Draft Decision on the 2013
DAU#3

Our October 2015 Draft Decision proposed to accept Queensland Rail's overall approach of
extending the tarif developed for the West Moreton network to apply for the Metropolitan
network. We also proposed to accept the principle of having a Metropolitan incremental
capacity charge as it provided incentives for efficient future investrf&ént.

However, we proposedrejecting Queensland Rail's proposed treatment of incremental
investment on the West Moreton network, where it was applied across the Metropolitan
network. We said Queensland Rail's proposal to escalate the tariff at the approval date, and also
charge acces holders the Metropolitan incremental capacity charge for investments dating
back to 2002, would result in doubt®unting of returns for the period between 2002 and the
approval date.

Accordingly, the QCA proposed to set the metropolitan tariff so ithgave Queensland Rail an
incentive to make efficient investments in the Metropolitan network by:

(@) maintaining a RAB for investments made since 2002 and into the future to support coal
and freight traffic in the metropolitan system (the incremental RAR) asing it to derive
an annual revenue requirement; and

(b) adjusting the West Moreton network asset base used for deriving the Metropolitan
network tariff to exclude incremental capital investment from 2002 onwards, then
increasing the resulting Metropolitatariff annually by CPI.

Stakeholders' submissions

Queensland Rail said the QCA's proposal to use the West Moreton asset base only up to 2002
for deriving the Metropolitan tariff was a 'dramatic move away' from the QCA's past practice.
Queensland Rail ppmsed to resolve doubleounting issues by removing the Metropolitan
incremental RAB%» New Hope and Yancoal supported the QCA's Draft Decision appach.
New Hope also said the QCA should be clear about what would happen for future
undertakings'®’

QCA anafsis and Decision

The QCA requires Queensland Rail to extend the West Moreton network tariff so that it applies
to coal services as they cross through the Metropolitan network, and to apply a separate
Metropolitan incremental capacity charge to recover kgpecific investment and a share of
relevant freightspecific investment on the network after 1 July 2013.

Much of our Decision on the Metropolitan tariff has adopted the positions in our October 2015
Draft Decision. That said, we have reviewed our Metiitgn network tariff framework and

made changes where necessary in light of a reconsideration of Queensland Rail's 2015 DAU and
stakeholder submissions. As such, this Decision also relies on and incorporates our analysis in
section 8.9.3 of our Draft Deton, unless revised in this section.

Given the complexity of the issues, this analysis:

493 Queensland &, sub. 2: 5.

4% See explanation in QCA 2014bz38.

4% Queensland Rail, subB6:46¢47; sub.33: 3&39.

4% New Hope, sub. 22: 19; sub. 31:¢18; Yancoal, sub. 35: 3.
497 New Hope sub.22: 19¢20.
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8.6.1

i considers the overall Metropolitan network tariff approach and sets out the QCA's required
approach to extending the West Moreton tariff;

i considers incentives and thieeatment of the incremental RAB and capacity charge; and

i provides some more general comments on the Metropolitan tariff approach.

Overall Metropolitan network tariff approach

Applying the West Moreton network tariff across the Metropolitan network throwgproxy
approach is a reasonable methodology for determining how much coal trains should contribute
to the common costs of providing Metropolitan beleail services.

The proxy approach means that the coal contribution is based on costs assessed ook net
where the specific costs that apply to coal services are easier to identify. This promotes the
efficient use of the network, and is in the interests of Queensland Rail, access holders and
access seekers (538(2)(a), (b), (e), (h)).

Queensland Railrpposed in its 2015 DAU to apply the same tariff derived for the West
Moreton network for access to the Metropolitan network. It also proposed a separate train
path charge to recover its investment in coand freightspecific infrastructure in the
Metropolitan network since 2002.

As we said in our October 2015 Draft Decision, the proposal to recover Metropolitan capital
expenditure since 2002, and also use a tariff extended from the West Moreton network that
includes capital expenditure over the same peileads to doubleounting.

Queensland Rail's proposal does not promote efficient investment in the rail network as it
provides for doublecounting of the capital expenditure since 2002 on the West Moreton and
Metropolitan networks (s138(2)(a)) For siitar reasons, and because it would provide a return

on investment that exceeded the regulatory and commercial risks of providing access, it is not in
the public interest and does not advance the interests of access holders and access seekers
(s.138(2)(d)(e) and (h)).

So, while such a proposal may advance the legitimate business interest of Queensland Rail
(s.138(2)(b)), having regard to all the approval criteria, we do not consider it appropriate to
approve Queensland Rail's proposal to both escalageMetropolitan tariff that applies at the
approval date, and apply a Metropolitan incremental capacity charge for investments dating
back to 2002.

Queensland Rail, in responding to our Draft Decision, said the QCA's 2014 Consultation Paper
and Draft Decisn were in favour of 'effectively using the West Moreton tariff as a "proxy" for

the Metropolitan tariff'#%® It said the QCA's 2015 Draft Decision approach meant 'the
Metropolitan Network tariff will no longer bear any real resemblance to a verified efiticost
structure for providing West Moreton coal servicé&¥'Queensland Rail said:

The purpose of using the West Moreton Network as a proxy for the Metropolitan Network was to

avoid the difficulties in determining a reference tariff that is based on eeraocurate building

block approach. This will result in swings and roundabouts in terms of individual elements. As
such, it is not appropriate to cherry pick individual items in the way the QCA has sought to do,
and which, for example, did not include esval capital>%©

4% Queensland Rail, sub. 33: 38.
49 Queensland Rail, sub. 245.
500 Queensland Rail, sub. 26: 47.
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Queensland Rail said the asset renewal costs on the West Moreton network since 2002 had
been used to improve the asset quality on the network to allow the continued operation of coal
service®™ It said that the effect of the QCA's October180Draft Decision proposal was to
'strip out' $301.8 million of capital expenditure between 2002 and 2020 on the West Moreton
network, to address $21.7 million of Metropolitan capital expenditure over the same p&od.

It proposed that, instead of removinthe West Moreton assets since 2002 in deriving the
Metropolitan network tariff, it would 'remove' the Metropolitan network incremental RAB and
'retain the other elements of the 2014 Draft Decision requiremeiits'.

New Hope said both the QCA's Draft Decisipproach and Queensland Rail's revised approach
had the potential to resolve the doubleounting issue. It questioned Queensland Rail's
statements that the QCA approach failed to recognise the work done to improve the standard
of the West Moreton networksince 2002. New Hope said it had 'seen no evidence of
substantial reductions in QR's future maintenance costs arising from the claimed improvement
in asset conditiof®,

New Hope said that if the QCA agreed with Queensland Rail that the 2015 Draft Dpaisipn
approach reflected the lower maintenance cost that came from renewing assets, while
excluding the cost of renewing those assets, the solution was to include an 'appropriate
proportion of the renewals cost within the proxy' costs from West Moretoat tivere applied

for reference tariffs across the Metropolitan netwotk.

We are of the view that using forwaildoking efficient costs and an appropriate allocation of
sunk costs determined for the West Moreton Network as a proxy for ford@okling efficiet
costs of providing below rail services for coal traffic on the Metropolitan network is appropriate,
having regard to the approval criteria in the QCA Act38(2), including paragraphs (a), (b), (e)
and (h)).

The proxy methodology means that the coahtribution to common costs on the Metropolitan
network is based on costs assessed on a network where the specific costs that apply to coal
services are easier to identify and assess (i.e. the West Moreton network). This is because,
among other things,hte West Moreton costs reflect coal's share of fixed costs and a share of
the wear and tear (i.e. variable costs) that the coal trains originating in the West Moreton
network impose on rail infrastructure (see Sections 8.11 and 8.17).

Coal trains traversegstions of a variety of different lines within the Metropolitan network as
they move through the network, so identifying and allocating the relevant costs in an efficient
and representative way would involve a large number of subjective judgements, thatl we
unlikely to result in a transparent and appropriate outcome. As Queensland Rail said in the
submission accompanying its June 2013 DAU:

Assessing a cost for cezarrying train services for this section of track would be a sizeable task

requiring a waluation, optimisation (in relation to track quality) and allocation (in relation to

N} O] GellSovd X {dowaSljdsSyid 2LWAYAaAlLGAZY FYyR ff20!l
difficult to carry out3%

501 Queensland Rail, sub. 26: 46.
502 Queensland Rail, sub. 33: 39.
503 Queensland Rail, sub. 26: 47.
504 New Hope, sub. 31: £29.
S05New Hope, sub. 31: 19.

506 Queensland Rail, 2013a: 7.
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In contrast, the proxy approach means the coal trains tiag through the Metropolitan
network are making a contribution to common costs as they are covering more than the
incremental cost of using a network that carries similar traffic, over similar terrain, in a similar
climate (i.e. the West Moreton network§’

The proxy approach may impact negatively on Queensland Rail's legitimate business interests as
it involves a degree of estimation of efficient costs, so the amount that Queensland Rail is
permitted to recover may be less than what those costs arel3&(2)(b)). Equally, the
estimation may be contrary to the interests of access holders and access s#akeramount
Queensland Rail is permitted to recover is higher than those ¢est88(2)(e) and (h)).

However, we note that Queensland Rail contiade favour the proxy methodology, as do New
Hope and Yanco&?® We infer from this that the parties consider that, on balance, the proxy
approach better serves their interests than the alternative approaches that might be used.
Therefore, we consider thatsing the tariff derived from efficient West Moreton costs to apply
when the trains that have an origin in the West Moreton network traverse the Metropolitan
network is appropriate, having regard to all the criteria in section 138(2).

We have had regard tthe 2015 DAU and various submissions, including those in response to
our October 2015 Draft Decision, in considering the best approach to applying the West
Moreton tariff as a 'proxy’ for the Metropolitan tariff, while avoiding doustgunting of capital
expenditure across the two networks.

We note Queensland Rail's submission that the West Moreton tariff that is used as a proxy for
Metropolitan costs (i.e. instead of separately deriving a tariff from costs assessed for the
Metropolitan network) should beaa 'resemblance to a verified efficient cost structtf®'And

we consider that the West Moreton building blocks discussed elsewhere in this chapter,
including the maintenance and asset value, achieve that goal (see Sections 8.11 and 8.17).

As such, the dariff derived from those building blocks also provides an appropriate
representation of asset value and other costs in determining a contribution to common costs
for West Moreton coal trains traversing the Metropolitan network.

Therefore, we require that @eensland Rail extend the West Moreton network tariff that would
have applied in relation to the period from 1 July 2013 (see Section 8.20 of this Decision), and
apply it for the Metropolitan network as well. This is consistent with our October 2014 Draft
Decision.

8.6.2 Incentives and Metropolitan incremental capacity charge

We consider that, when using the West Moreton tariff as a proxy, it is also desirable to provide
Queensland Rail with an incentive to make efficient investments in the Metropolitan network
that support West Moreton coal services. However, we seek to avoid dadhnieting of the
returns on those Metropolitan investments.

Our October 2015 Draft Decision proposed to achieve this by including the Metropolitan
incremental capacity charge for asselating back to 2002, and calculating the tariff that would
be 'extended’ across the Metropolitan network with an asset base that excluded West Moreton
assets built since 2002.

%07see QCA 20082 92:93.
508 Queensland Raigub. 26: 47; New Hope, sub. 31: 18; Yancoal, sub. 35: 3.
509 Queensland Rail, sub. 26: 46.
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Queensland Rail, in its December 2015 submission, has proposed an altemwayite avoid
doublecounting by extending the West Moreton tariff without adjusting the asset base, but
not applying the Metropolitan incremental capacity charge for investments dating back to
2002510

We acknowledge the proposal by Queensland Rail iDéisember 2015 submission achieves
the objective of avoiding doubleounting. However, we note that removing the Metropolitan
incremental capacity charge entirely would also reduce Queensland Rail's incentive to make
efficient investments for coal and frdéigservices in the Metropolitan network, as opposed to
the West Moreton network.

Omitting the incremental capacity charge would not promote efficient investment in the
infrastructure required to provide belowail access to coal trains as they cross thetigbolitan
network or be in the public interest or the interests of access seekers and holdéB3(8)(a),

(d), (), (h)).

We require that Queensland Rail apply a Metropolitan incremental capacity charge to recover
efficient investments made on the Mepolitan network to serve coal and freight traffic after

1 July 2013. This promotes efficient investment in the infrastructure required to provide below
rail access to coal trains as they cross the Metropolitan network (s.138(2)(a). The incremental
capadty charge may advance the legitimate business interest of Queensland Rail as it receives a
return on the necessary investment and it may be in the interest of access seekers and access
holders because Queensland Rail has an incentive to make those reffiniestments
(s.138(2)(b), (e), (h)).

We note that, while the metropolitan investments since 2002 will not explicitly be covered by a
separate tariff component, they are covered by the extended West Moreton tariff, that includes
incremental investmentssince 2002. We therefore consider that Queensland Rail will be

receiving revenue from the Metropolitan tariff that should be used to pay rebates on assets
covered by capital underwriting through access facilitation deeds.

Our Decision is that using a prosyan appropriate methodology for providing Queensland Rail
with its efficient costs of operating coal services on the Metropolitan network, and a return on
investment consistent with the regulatory and commercial risks of providing access
(ss.138(2)(b)and (g) and 168A(a)). The proxy methodology means that the coal contribution to
common costs on the Metropolitan network is based on costs assessed on a network where the
specific costs that apply to coal services are easier to identify and assess. Bamiheeasons,

the extension or proxy methodology is in the interests of access seekers, access holders and
their customers (s138(2)(e) and (h)).

The Metropolitan incremental capacity charge from 1 July 2013 provides Queensland Rail with a
return on investment commensurate with the regulatory and commercial risks of providing
access and promotes the economically efficient investment in infrastructure by which services
are provided (ss138(2)(a), (b) and (g), 69E and 168A(a)). It is also in the pulglieshand in

the interest of access seekers and access holders, given it provides Queensland Rail with an
incentive to make efficient investments in rail infrastructurel38(2)(d), (e), (h)).

8.6.3 General observations

The Metropolitan tariff will apply forhte term of the undertaking. However, we also seek to
give some guidance on the QCA's approach to the Metropolitan tariff more generally. What is

510 Queensland Rail, sub. 26: 47.
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8.7

said below does not predetermine our decision on any future DAU. Any such DAU will need to
be (and will be) casidered in accordance with the requirements of the QCA Act at the time it is
submitted. However, a relevant matter for the purposes of our Decision is its impact on
certainty. We consider that the following comments provide appropriate general guidance in
that regard.

New Hope said that the Draft Decision was unclear on whether the QCA proposed in future
undertakings to escalate the Metropolitan tariff derived for the 2015 DAU regulatory period, or
use a cosbased assessment. New Hope said it preferredHferQCA:

to re-calculate this portion of the Metropolitan revenue requirement at each regulatory reset, so
that this portion reflects the capital charges (excluding post 2002 assets), operating costs and
maintenance of the West Moreton network, updatedsbd on the assessment of costs for the
next undertaking perio&!

We envisage that a proxy methodology will continue to be appropriate, having regard to section
138(2) for deriving the Metropolitan tariff. Further, we acknowledge the broad support for the
proxy or extension methodology and we anticipate it will continue to apply. As Queensland Rail
said in its March 2016 submission, a proxy 'reflects an efficient and reasonable approach,
particularly given the challenges in separately building up the castctare for the
Metropolitan Network's'2

We note that our required amendments to the undertaking include tariff reviews if the
reference train configuration changes, the contracted volumes change substantially, or the
proportion of paths available for coab contract changes. The resulting reviews would all
include consideration of any required changes to the Metropolitan tariff.

Summary &
The Metropolitan network tariff approach in the 2015 DAtdust provide as follows
(@) The West Moreton network tariff iextended so that it applies to coal service
as they cross through the Metropolitan network.

(b) A separate Metropolitan incremental capacity charge is applied to recover
coalspecific investment and a share of relevant freiggpecific investment on
the network after 1 July 2013, but not before.

See Schedul®, clause R (deleted)in 2015 DAUand ScheduleD, clauses 1.1 and3.1(e) in
Appendix F.

Productivity, innovation and incentives

The QCA Act provides that an access price should, among other thimysgépincentives to
reduce costs or otherwise improve productivity' {88A(d)).

Our Draft Decision had regard to incentives to reduce costs and improve productivity. However,
the discussion in the Draft Decision document focused more on incentives fficrerst
operation of, use of, and investment in, capacity.

S1INew Hope, sub. 22: £20.
512 Queensland Rail, suB3: 38.
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Stakeholders' submissions

Aurizon said the Draft Decision did not provide sufficient incentives for operational efficiencies,
particularly where those efficiencies resulted in a reduced numbéradt services entitliements
to deliver the same volumed?

QCA analysis and Decision

The QCA requires Queensland Rail to include a review event in the 2015 DAU to provide for a
reference tariff to be varied if a productivity improvement changes the amoficgpacity that
is used for a given haulage task.

It is not the QCA's role to prescribe train configurations or any other productivity
improvements. Rather, we seek to create a regulatory framework that enables access seekers
and holders, their customergnd Queensland Rail, to work together to find ways to improve
the operation of the rail network.

Aurizon said it was exploring alternatives to existing operations, including longer trains and
different configurations, that might 'benefit all parts of thelevant supply chain, in particular
through the freeing up of capacity within existing systetkd-owever:

the Draft Decision has the effect of creating significant financial disincentives in terms of rail
operators pursuing productivity improvements. sTtis because under the proposed access
undertaking, Queensland Rail is not required to participate with rail operators in negotiating fair
pricing and capacity outcomes for these improvements. Aurizon Operations believes this is a
fundamental flaw in the ramework adopted in the proposed access undertaking and strongly
recommends that appropriate changes be made to ensure that improvements in the utilisation of
capacity, and not just paths, [are] incentivisgel.

We accept that Queensland Rail's undertakingluding any reference tariffs, should provide a
framework that encourages innovations that increase productivity.

We are aware that the twgart West Moreton reference tariff structure proposed in our
October 2015 Draft Decision would reduce Queensl&al's revenue for a given annual
haulage task, if train configurations were changed to carry more coal per train path (e.g. longer
trains).

We note that the reference tariff applies to the train services whose description accords with
the reference trainservice, including characteristics such as length, weight and sectional
running times (see Schedule D,Zl in the 2015 DAU). Therefore, the DAU implicitly provides
for the tariff paid by access holders to differ from the reference tariff to refleeingles in cost

or risk arising from operating a train with different characteristics (see Section 3.3 of this
Decision).

However, a broad 'variation for cost or risk' provision does not provide the certainty to
Queensland Rail, access seekers, access Isotoher their customers that a reference tariff for
the new configuration would offer. We therefore propose that the undertaking include a review
event for an altered or additional reference tariff that would apply where an innovation was
introducedr by eithea Queensland Rail or its customerthat improved productivity or
efficiency.

513 Aurizon sub.20: 32¢34.
514 Aurizon, sub20: 32.
515 Aurizon, sub. 2083.
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Such a review event would provide for efficient investment in and use of rail infrastructure,
provide incentives to reduce costs, or otherwise improve productivity and serveptidic
interest in better operation of the supply chain and development of coal mines and other
investments (ss138(2)(a), (d), (g) and 168A(d)). Running the network more efficiently and
productively would also advance Queensland Rail's legitimate bgsiniesest, and would be in

the interest of access seekers, access holders and their customd8(8)(b), (e), (h)). We
therefore consider it appropriate to include a productivity review event having regard to all the
criteria in section 138(2).

The Q@ will consider any application under this review event provision on its merits, and does
not seek to prgudge the outcome of the QCA's future deliberations.

The best approach, consistent with the negotiatditrate model, is for the new tariff structar
to be worked out by Queensland Rail and its customers before it is submitted for approval.

We note that whether or not the tariff approach is agreed between the parties when submitted,
a key objective of the QCA in assessing the proposal will likety dige all parties an incentive

to reduce costs or otherwise improve productivity, consistent with section 168A(d) of the QCA
Act.

In doing so, we may consider whether any amendment to the undertaking creategwimin
outcomes for both Queensland Raitchaccess seekers/holders, namely by having regard to
matters including whether:

i the train operators and their customers were able to benefit from their proposed innovation
through reduced overall unit costs of rail transport (i.e. including both abave belowrail
charges); and

1 Queensland Rail's revenue from providing access was at least protected and preferably
increased during the term of the undertaking in place at the time, and potentially beyond
that period.

A ‘'wingwin' approach would balance thieterests of Queensland Rail and its customers, while
providing for efficient operation of, use of and investment in the rail network. It would also
benefit competition on the basis of innovation, which is one of the strongest drivers of
productivity.

Sumnary 87

The 2015 DAUnNust provide for incentives to improve productivity by including a revie
event that provides for Queensland Rail to propose a variation to the reference tr
service and reference tariff (or propose a new reference train serviceaference tariff) to
accommodate productivity or efficiency improvements to Queensland Rail's belail
services or access seekers' or access holders' alvaNservices.

See definition of 'review event' in Appendik.
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8.8 Variation of reference tariffs

The 2008 undertaking provided for reference tariffs to be varied during the term of the
undertaking for a variety of reasons, including changes to laws and changes to contracted
services on particular track sections, through endorsed variation events anavrevants>'6

Queensland Rail's 2015 DAU included an endorsed variation event to provide for a change in
law and review event provisions to provide for a material change in circumstances. It included a
process for Queensland Rail to submit proposed changethe¢oQCA, and for the QCA to
consider those changes. It specified that the QCA may approve the changes if it is satisfied that,
among other things, they are consistent with the undertalihg.

Our Draft Decision left the provisions for varying referenceffariin respect of endorsed
variation events and review events) in the 2015 DAU largely unchanged, apart from
amendments related to the contract volume reset and take or pay provisions (see section 8.9 of
the Draft Decision).

QCA analysis and Decision

TheQCA requires Queensland Rail to amend the process for varying reference tariffs in relation
to review events to explicitly state that, in considering such proposed variations, the QCA will
have regard to the approval criteria in section 138(2) of the Q@A A

QCA considers this appropriate because the provisions relating to review events can potentially
give rise to wide range of possible tariff adjustments. Given that such variations provisions are
to be included in an undertaking which QCA can only appifoiw considers it appropriate to do

so having regard to the matters in section 138(2), it is appropriate that the power to approve
such variations also be conditioned by reference to the matters in section 138(2).

Omission of a provision that permiteg QCA to have regard to the matters in section 138(2)
would risk setting an inappropriately narrow scope of matters that QCA could take into account
in that process. It would have the potential to prejudice the efficient use of and investment in
rail infrastructure; the interests of Queensland Rail, its access seekers and holders, and their
customers; and the public interest.

The variation process for review events gives Queensland Rail an ability to seek variations that is
not dissimilar from its abilityo submit a voluntary DAAU under section 142 of the QCA Act. The
QCA could only approve such a voluntary DAAU if it considered it appropriate to do so, having
regard to the matters in section 138(2) (se€l43). This further supports our view that the
process for varying reference tariffs in relation to review events should provide for the QCA to
have regard to the matters in section 138(2).

The 2015 DAU also contains a provision which permits Queensland Rail to seek a variation
which will promote efficiat investment in the coal supply chain in the West Moreton or
Metropolitan network. The above considerations also apply to that provision, and accordingly
we also consider it appropriate that the QCA have regard to the matters in section 138(2) when
consicering variations which are said to promote efficient investment in the coal supply chain in
the West Moreton or Metropolitan network.

516 See Schedule F, Part A, cl. 2.2 and definitions of 'Endorsed Variation Event' and 'Review thec2008
undertaking.
517See Schedule D, cl. 6 and definitions of 'Endorsed Variation Event' and 'RevievirBheriz015 DAU.
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8.9

We note that there are other provisions in our amended version of Queensland Rail's 2015 DAU
which provide for amendment® reference tariffs tobe made without requiring QCA to have
regard to the matters in section 138{2namely, variations in relation to an endorsed variation
event. We consider this difference in approach to be appropriate because of the more
restricted rature of variations that can result from an endorsed variation event. That is, the
amended 2015 DAU itself specifies a method for determiningah# amendments to be made

upon the happening of an endorsed variation event (which method we have already
determined to be appropriate having regard to the matters in section 138(2)), whereas review
events involve a much broader scope of possible outcomes.

Summary 8

The mechanism for varying reference tariffs in the 2015 DAlust provide that, in the
processof deciding whether to approve a variation in a reference tariff through a revie
event, or an application to promote efficient investment under Schedule D, clabisda)(i),
the QCA will have regard to the QCA Act, including the approval criteria in gedtB8(2).

See Schedul®, clause5.4(a)(i) and 5.4(a)(iii)(A) in Appendix F.

Capital expenditure assessment process (Schedule E)

The 2008 undertaking provided detailed criteria for the QCA to assess whether a capital
expenditure project was prudent, dnthe project should therefore be included in the RAB.
Our 2014 Draft Decision proposed a similar capital expenditure assessment prdcess.

Queensland Rail's 2015 DAU included a capital expenditure assessment process (Schedule E)
that was in many respectsonsistent with the process we had set out in our 2014 Draft
Decisior??° The DAU provided for Queensland Rail to submit capital expenditure projects to the
QCA for acceptance into the RAB, and for the QCA to assess those projects based on whether
their scoge, standard and cost were prudent.

Our October 2015 Draft Decision proposed to accept most of Queensland Rail's proposal.
However, we proposed requiring changes including that Queensland Rail consult with access
holders affected by a capital project and im@in a separate RAB for the Jondaryan to
Macalister section of the West Moreton network. We also proposed that Schedule E not
prescribe a DORC asset valuation methodology, enable an access funder to seek a prudency
assessment, and provide for the poskipiof actual bypass as a basis for optimising assets.

Stakeholders' submissions

Queensland Rail said it was 'generally satisfied' with the capital expenditure assessment
approach in the Draft Decision, but raised concerns about some proposed cHéhjesy
Hope supported the QCA's proposed amendments to Schediite E.

518 Queensland Rail, 2008 dertaking, Schedule FB.

S1I9QCA, 2014 October, 2013 DAU Draft Decision, pp; 1286

520The 2014 Draft Decision capex process was based on Schedule A of the QR Network 2010 undertaking
which, in turn, carried over substantial parts of Schedule FB from tB8 AfAdertaking.

521 Queensland Rail, suB6:25-27.

522New Hope sub.22: 16.
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QCA analysis and Decision

We require Queensland Rail to amend its proposed capital expenditure assessment process to,
among other things, require it to consult with access holders affected loapital project,
remove a requirement for using a DORC valuation methodology, and include the potential for
actual bypass as a reason for optimising the asset base.

Many aspects of Queensland Rail's proposed prudency assessment process in Schedioée E can
expected to promote the efficient investment in rail infrastructure, and are in the interests of
Queensland Rail, and its access seekers and holders and their customers.

However, we consider that some aspects are not appropriate, having regard toptiteval
criteria in the QCA Act, namely:

1 Queensland Rail's proposal to require that the asset value for determining a ceiling revenue
limit be set solely on the basis of a DORC methodology is not in the interests of access
seekers, access holders or theirstomers (s138(2)(e) and (h)). We require Queensland Rail
to remove this requirement and to not prescribe any asset valuation methodology (see
Section 3.5 of this Decision).

i The capital expenditure approval process does not enable an access fundektarse
assessment of the prudency of scope, standard and cost of a capital expenditure project. As
a result, the process does not promote economically efficient investment in the significant
infrastructure Queensland Rail uses to provide its service, amt is the interests of
access seekers, access holders or their customet88¢§2)(a), (e) and (h)). It is also likely
that providing this ability to access funders will be in the interest of Queensland Rail, where
it is seeking to secure a capital cohution as a condition of access 188(2)(b)). We
require Queensland Rail to amend the process to provide for an access funder to seek a
prudency assessment (see Chapteaf $his Decision).

1 Queensland Rail's DAU does not provide for it to consult thi#éhaccess holders that may be
affected by a capital project. This does not promote economically efficient investment in the
significant infrastructure Queensland Rail uses to provide its service, and is not in the
interests of access seekers, access éiaar their customers (438(2)(a), (e) and (h)). We
require that the 2015 DAU be amended to provide that affected users of capital projects are
consulted, as the projects will affect the assessment of the reference tariffs the users pay
(see SchduleE,cl. 3.2(b) in Appendix F).

1 Queensland Rail has not provided for assets to be optimised if there is a possibility of actual
bypass. We consider that Queensland Rail's proposal could therefore result in a duplication
of facilities, which would not be in thaublic interest and would not promote the efficient
use and operation of the declared servicel(38(2)(a), (d)). We require Queensland Rail to
amend its 2015 DAU so that the reasons the asset base may be optimised include the
possibility of actual bypas

1 Queensland Rail has proposed maintaining separate RABs for the Rosewood to Jondaryan
and the Jondaryan to Columboola sections of the network. We consider it will be in the
interest of all parties to also maintain a separate RAB for the Jondaryan tdisfacaection
(s.138(2)(b), (e) and (h)) (see Section 8.7.3 of October 2015 Draft Decision).

Much of our Decisiomdoptsour October 2015 Draft Decision. As such, this Decision relies on
and incorporates our analysis in Section 8.7.3 of our Draft Dacisinless revised in this
section.
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Queensland Rail said in its December 2015 submission that it was 'generally satisfied" with the
QCA's approach in the Draft Decision, but it raised concerns about:

i a DORC valuation for additional sections of the network;
i the right of an access funder to seek acceptance; and

i optimisation for actual bypass.

These matters are discussed in turn below.

DORC valuation

Queensland Rail said it had made 'specific submissions' about the treatment of the RAB and the
valuation methodlogies that should be used when setting a ceiling for pfi¢e€onsistent

with those submissions, it did not support the QCA's proposal to remove the DORC approach as
the valuation method when 'additional, prexisting parts of the network' are reviewechder

the capital prudency proce$s!

We note that the pricing principles in the QCA Act provide that the price should 'generate
expected revenue for the service that is at least enough to meet the efficient costs of providing
access to the service and indria return on investment commensurate with the regulatory and
commercial risks involved' (sE38(2)(g) and 168A(a)). The QCA Act does not specify how assets
should be valued.

While Queensland Rail has enumerated a number of examples where the DORC atugihod

has been applied in the past for regulatory asset valuations in Austfatizere are also many
examples where regulators have applied valuation approaches suited to the circumstances of
the assets being valued.

Given the varied configuration, standk age and condition of Queensland Rail's network, we
do not consider it appropriate to specify an asset valuation approach. Rather, the QCA should
consider the appropriate approach, with regard to the approval criteria in section 138(2) of the
QCA Act.

We have therefore adopted our Draft Decision, and require that Queensland Rail amend the
2015 DAU to remove the requirement that additional sections of the network incorporated into
the West Moreton network are reviewed under the capital prudency procegsgyus DORC
methodology (see Schedule E,IcR(a)(ii) in Appendix F).

Providing flexibility about valuation methodology promotes efficient use of the rail
infrastructure and is in the interests of access seekers and access holders, as a DORC valuation
may not be appropriate in all circumstancesi38(2)(a), (d), (e), (h)). So, while Queensland Rail

has favoured a DORC valuation requirement, indicating it considers this will advance its interest
(s.138(2)(b)), we do not consider it appropriate to inauslich a requirement, having regard to

all the criteria in section 138(2).

523 See, for example, Queensland Rail, JApp.2: 6, ¢11; sub.17.
524 Queensland Rail, sub. 26:¢Z5.
525 See, for example, Queensland Rail, 2JApp.2: 6, K11; sub.17.
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Access funder

Queensland Rail said it 'agrees with the spirit of the QCA's proposal' to enable an access funder
to seek a prudency assessméfftHowever it said the drafting would ed to reflect that:

i any costs from the assessment would not be passed on to Queensland Rail, including
through the QCA fee; and

i any decision on prudency of uskmded capital expenditure did not negatively affect
Queensland Rail or alter any amount it threcover from the fundet?’

We note that our approach to user funding provides that there is no obligation for Queensland
Rail to fund an extension, including the costs of any studies required in preparing for that
extension. However, it would be open fibre parties to negotiate an agreement that shared the
costs and risks in a way that resulted in Queensland Rail bearing some cost.

Regardless of what is agreed between Queensland Rail and its customers, the scope, standard
and cost of the asset would ne¢d be assessed for prudency if it was to be included in the RAB
(see Chapter 9 of this Decision).

Queensland Rail has indicated our proposal may advance its legitimate business interest, if we
address its concerns about bearing any costs from a-useted investment and altering the
amount it may recover from the funder, as we have done (See Chapter 9 of this Decision). We
consider that enabling an access funder to seek a prudency assessment would promote efficient
investment in rail infrastructure and ¢hpublic interest, and be in the interests of access seekers
and access holders (638(2)(a), (d), (e), (h)). So, we consider it is appropriate to provide for an
access funder to seek a prudency assessment under Schediiaving regard to all the
approwal criteria in section 138(2).

We have therefore adopted our Draft Decision position, and require Queensland Rail to amend
the DAU to provide for an access funder to seek a prudency assessment.

Actual bypass
The 2008 undertaking provides that the QCA optimise the RAB if:
i it accepted capital expenditure based on false or misleading information;

i demand has deteriorated so much that regulatory prices based on an unoptimised asset
value would result in a further decline in demand; or

1 there is a possibilitpf actual bypas&?®

Queensland Rail's 2015 DAU provided for false information and demand deterioration to be
grounds for optimising, but not the possibility of actual byp&8©ur Draft Decision required
that all three criteria be retained, including thessibility of actual bypa$s?

Queensland Rail said in its December 2015 submission that it did not consider that the
possibility of actual bypass was a reason for optimising the RAB value. Queensland Rail quoted
the QCA's draft decision on Aurizon NetwerkR014 DAU, which proposed 'to accept Aurizon
Network's proposal to remove the threat of actual bypass as a reason for reducing the RAB'. It

526 Queensland Rail, sub. 26: 26.

527 Queensland Rail, sub. 26: 26.

528 Queensland Rail, 2008 undertaking, Schedule FB, cl. 1.4.
529 Queensland Rail, 2015 DAU, Schedule E, cl. 1.2(b).
530QCA 2015: 188.
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said that if there was a ‘credible alternative supply option' the parties could negotiate a price
within the floor/ceiling model. Further, Queensland Rail said that its proposedddpling' of
the ceiling price and reference tariff would negate the need for the RAB to be adftisted.

We agree with the approach of letting market forces address the threat of actual fiypas
However, Queensland Rail's situation is different from that of Aurizon Network. For example:

1 Queensland Rail is more likely than Aurizon Network to face actual bypass, including through
the Inland Rail project in southern Queensland, or through increbase of road transport
on the Mount Isa route in the north;

i the two rail companies' networks are very different in standard, capacity and traffic mix; and
1 Queensland Rail's networks are not fully contractetétmand has in fact been falling.

Therefore, eals network needs to be assessed on its own characteristics and in light of the
regulatory requirements, and it is not automatically appropriate to apply the Aurizon Network
approach for Queensland Rail.

We have therefore adopted our Draft Decision posititiat the possibility of actual bypass
should be retained as one of the reasons for optimising asedtfse context of an annual rell
forward of asset values in the RABhen, if the market fails to address the issue of actual
bypass, the QCA has effectimgtions to achieve a workable outcome.

This will enable efficient use of the network and protect the interests of access seekers and
access holders, as well the public interestl@8(2)(a), (d), (e), (h)). While Queensland Rail has
indicated that prowiling for possible actual bypass as grounds for optimising assets may be
contrary to its legitimate business interests 188(2)(b)), we consider that it is appropriate to
include that criterion, having regard to all the criteria in section 138(2).

As disassed above, we do not consider that the -dsupling' approach proposed by
Queensland Rail is appropriate (see Section 8.2.2).

Summary &
The capital expenditure assessment process in the 2015 DAISt:

(@ Remove the requirement that the asset value for aitidnal sections of the
network incorporated into West Moreton network be set solely on the basis
a depreciated optimised replacement cost methodology.

(b) Enable an access funder to seek an assessment of the prudency of scope,
standard and cost of a capt expenditure project.

(c) Provide for consultation with access holders that may be adversely affected
a customerinitiated capital project

(d) Enable optimisation of assets if there is a possibility of actual bypass.

(e) Provide for Queensland Rail to maintain sarate regulatory asset bases for
the three sections of Rosewood to Jondaryan, Jondaryan to Macalister and
Macalister to Columboola on the West Moreton network.

See Schedul& in Appendix F.

531 Queensland Rail, sub. 26:¢&7.
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We have assessed the efficientst® and return on investment for Queensland Rail's West

Moreton and Metropolitan network tariffs. Key issues are summarised in Tablbelow.
Matters that require a more detailed explanation are discussed in Sections 8.10 to 8.17.

Table B: Summary of keyositions and decision tariff building blocks

Summary of the 2015
draft decision

Queensland Rail's
position

Other stakeholders'
position

QCA Decision

1. Volumes

Accepted Queensland
Rail forecast of 62.8

Said it hadequests for
more contracted

Said Queensland Rail
forecast was too low.

See Section 8.10 below

weekly paths, including | volumes.
ad hoc paths.
2. Forecast maintenance costs

Proposed maintenance
costs of $114.6 million,
and identified 67.4 per
cent was fixed cost and
32.6 per cent was
variable cos

Disagreed and submittec
new information in
support of its
maintenance cost
proposal.

Miners said the QCA's
estimate was likely to be
excessive. However,
Aurizon was concerned
with our reduction in
resurfacing allowance.

See Section 8.11 below.

3.

Forecasbperating Costs

Proposed to accept
operating cost allowance
based on Queensland
Rail's 201213 belowrail
financial statements with
lower train control costs,
and identified 82 per
cent was fixed cost and
18 per cent was variable
cost.

Accepted categoration
of operating costs into
fixed and variable cost.

Miners said the proposec
operating costs were not
efficient and exceeded

comparable benchmarks|

See Section 8.12 below.

4.

Regulatory asset base

Recognised the value of
assets that have reachec
the endof their useful
lives through the cost
allowance given for
maintenance, or through
the value given to the
network as a whole.

Opposed the valuation
and said it broke with
regulatory precedent.

New Hope, Yancoal and
Aurizon supported the
QCA's valuation,sait
reflected the high
maintenance costs for
the network.

See Section 8.13 below.

5. Past capital expend

iture

Did not consider
historical (TSC) capex fo
the purposes of coal
reference tariff and
found that the capex
incurred during the two
years 201815 was
excessive.

Disagreed with our
treatment of TSC capex.

Generally supported our
draft decision.

See Section 8.14 below.
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Summary of the 2015
draft decision

Queensland Rail's
position

Other stakeholders'
position

QCA Decision

6. Forecast capital expenditure

Proposed a capital
indicator of $144.2
million.

Disagreed and provided
new information in
supports of is forecast
capex proposal.

Supported our Draft
Decision.

See Section 8.15 below.

7. Capital charges for the coal RAB

Applied an indicative
WACC of 6.93 per cent
and specified asset lives
for the purposes of
straightline

Said riskree rates vere
higher in previous
periods.

New Hope said an
alternative depreciation
profile might address
issues with a tariff
derived from building

See Section 8.16 below.

depreciation. blocks.

8. QCArequired ceiling price

Indicative draft ceiling See Section 8.17 below.
price for West Moreton
network coal services of
bmy dyykQnnan
calculated as if it were to

apply from 1 July 2015.

8.10 Volumes

Traffic forecasts are important, because any variation from forecast will result in a
corresponding variation to revenues from accebsrges. Minimising volume risk in the first
instance by using the best forecast information means the parties best placed to manage
volume risk are able to do so.

Queensland Rail proposed to use forecast coal andawah volumes that it said were based on
actual, rather than contracted use of the network in the period before it submitted the 2015
DAU. It said this was the best approach as both coal andcoahservices were operating
above contracted levels.

In the October 2015 Draft Decision, we propogedaccept Queensland Rail's forecasts as,
among other things:

1 Queensland Rail had not proposed reference tariffs for-ooal services;

1 there was significant uncertainty about coal and fawal volumes on the West Moreton
network; and

i the effects of volure uncertainty would be addressed, in part, by the endorsed variation
event for changes in contracted volumes (see Section 8.5.1 of this Decision).
Stakeholders' submissions

Queensland Rail said that if it had known the QCA would change its risk alldtatiwork
for the West Moreton tariff, 'a forecast based on contracted tonnes would be appropPiate'.

532 Queensland Rail, suB6:54.
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also said that while overall tonnages were down, 'Queensland Rail currently has access requests
in excess of current capacify®

New Hope said it aepted the Draft Decision for necoal volumes, but that the QCA needed to
re-examine the coal volumé$* Yancoal said the coal volume forecast did not allow for
sustained ad hoc demand above forecast le%&lf also said the QCA should take into account
that Yancoal had increased its rail haulage contract from 1.4 to 1.7 million tonnes ®%ear.

QCA analysis and Decision

The QCA accepts Queensland Rail's proposed coal andoabiwolume forecasts for services
operating on the West Moreton network.

Much of air Decision adopts our October 2015 Draft Decision. As such, this Decision relies on
and incorporates our analysis in Sections 8.4.2, 8.4.3 and 8.4.4 of our Draft Decision, unless
revised in this section.

Substantial uncertainty remains about volumes or tWest Moreton network. We address
stakeholders' comments on volumes and demand below, discussing botitaadrand coal
volumes.

Non-coal volumes

Queensland Rail's 2015 DAU proposed weeklyaual volumes of two return passenger paths
and one ad hoc retu freight path. It said all of the access agreements for-ooal services had
expired since 2013 and there had been a 'dramatic move from rail to road transport for
agricultural products®’

We note that the Queensland Government in April 2016 said itimeassting in infrastructure

on the West Moreton network to increase the number of cattle train serviéeslotably too,

the 2015 southern Queensland grain harvest was more than double that in 2014, increasing
pressure to move grain haulage off the roaés.

These facts indicate that neropal freight volumes over the undertaking period are likely to be
higher than the one path a week forecast by Queensland Rail. Stakeholders have also suggested
this is likely to be the case. New Hope said that, while the rewauction in norcoal traffic

had been substantial, this was likely to underestimate the volumes over the longeP4eNaw

Hope also said:

This [the fall in nostoal volume] is not a risk which coal producers are able to manage or to
which coal producershould reasonably have expected to be expéSed.

However, we have not considered the nrooal volumes in detail at this stage or required
Queensland Rail to use different volumes. We have sought to minimise coal miners' exposure to

533 Queensland Rail, sub. 33: 26.

534 New Hope sub.22: 9¢10; sub. 31: 13.

55Yancoal, sub. 27: 3.

5% yancoal, sub. 35¢3.

537 Queensland Rail, sub. 2: 20.

538 Seehttp://statements.cabinet.qld.gov.au/Statement/2016/4/6/palaszczgkvernmentdelivers25-million-
to-upgradeoakeyrail-facilities

539 See 'Agricultural Seeds' exports on p. 2iops://www.portbris.com.au/PortBris/media/General
Files/IMTR/2016/Feb2016MonthlyTradeReport.pdf

540 New Hope, sub. 22: 7, 9.

541New Hope, sub. 22: 7.
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fluctuations in norcod volumes by providing for pricing for coal services that is based on
capacity that is available for them to contr&ét.This is appropriate, given that coal miners have
no ability to control norcoal volumes, or manage the risks that might arise from dlaibons in
those volumes.

Given that, among other things, coal miners' exposure to-caal volumes will be minimised,
and that Queensland Rail is not proposing reference tariffs for-aua services, we accept
Queensland Rail's proposed nooal volumes.The allocation approach that minimises the
exposure is discussed in more detail in Section 8.3.3 of this Decision.

We note that the 90 per cent decline in forecast raval volumes could be grounds to consider
optimising the West Moreton asset base. Hawe we have not sought to do so at this time,
given the uncertainty about future necoal volumes, and because applying the-p2th
contracting constraint means that the effect on coal reference tariffs of the collapse hoaain
demand is minimised (s€kablel6 in Section 8.3.3).

Coal volumes

Queensland Rail's 2015 DAU proposed weekly West Moreton network coal volumes of 53
contracted paths, plus 9.8 forecast ad hoc paths. On this basis, Queensland Rail's 2015 DAU
West Moreton pricing was developed basen a coal volume forecast of 62.8 paths a week,
compared with the 80 weekly paths that are available for coal services to contract (see Section
8.33 of this Decision Queensland Rail said contracted coal paths had decreased due to the
closure of the Wkie Creek min&#3

However, there is substantial uncertainty about the outlook for coal volumes. Queensland Rail
said in its March 2016 submission that it had coal access requests in excess of current
capacity®** This contrasts with Queensland Rail's argumienits December 2015 submission

that a volume forecast excluding ad hoc paths (i.e. just including the contracted volumes) would
be appropriate:

Queensland Rail has provided a forecast including significant ad hoc railings, based on both these

being allavable under current agreements, and resulting in a reasonable allocation of costs as

between contracted and necontracted demands. Importantly, though, Queensland Rail made

these forecasts with the expectation of how changes in demaaitther higher ordwer ad hoc

railings, for instance would impact on its revenue profile. Had Queensland Rail known the QCA

intended to change its approach, then this may have caused Queensland Rail to approach the

RSYFYR T2NBOFad RATTSNEY iohch, @forbchgbifased an kdbtrastedd! Q& LINE L2 2
tonnes would be appropriat&®

Queensland Rail's December submission also said that:

as the reference tariffs are based on a forecast greater than contract, where access holders rail
solely to contract Queensland Railllweceive insufficient money to fund the maintenance
specified in the build up of the reference tatiff.

New Hope and Yancoal both said that coal volumes were likely to be above those forecast by
Queensland Raif’

542Note that coal serviceare also able to use ad hoc paths above thep&th constraint, and the tariff
structure provides for them to pay the same price they pay for contracted paths.

543 Queensland Rail, sub. 2: 8.

544 Queensland Rail, sub. 33: 26.

545 Queensland Rail, sub. Z63¢54.

546 Queensland Rail, sub. 26: 25.

547New Hope, sub. 22:c40; sub. 31: 13vancoal, sub. 27; 3ub. 35: 23.
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We agree there is a significant charibat coal volumes will end up higher than Queensland
Rail's forecast. Indeed, publicly available export data indicates that actual volumes ig.2014
were higher than the volumes Queensland Rail has proptmse2D1520 (see Tabld9).

Table19: West Moreon network coal export volumes 2020154

Actual coal volumes (million tonnes)

2011¢2012 20122013 20132014 2014¢2015
Jondaryan/New Acland 4.7 4.4 4.8 5.0
Wilkie Creek 1.6 1.6 0.9 0.0
Columboola/Cameby Downs 1.4 1.3 15 1.6
Total actual volumes (mt) 7.8 7.3 7.1 6.6

Actual coal volumes (estimated weekly train patlis)

2011¢12 20113 201314 201415

Jondaryan/New Acland 48.4 44.9 48.5 50.9
Wilkie Creek 16.3 16.1 8.4 0.0
Columboola/Cameby Downs 14.6 13.0 15.2 16.8
Total actual coal paths (estintad) 79.3 74.0 72.7 67.7
Contracted coal paths (excluding 53.0 53.0 53.0 53.0
Wilkie Creek)

Estimated ad hoc (excluding Wilkie 10.0 5.0 10.8 14.7
Creek)

a Calculated by dividing actual annual volumes by 50 weeks and by 1960 tonnes per train.

b Calculaéd by subtracting 53 contracted paths from total paths for New Acland and Cameby Downs.

Source: Queensland Government, Export by Collieries workbook for actual volumes; Queensland Rail, sub.

for contracted paths.

Based on this data, Queensland Raitraged 14.7 ad hoc coal paths per week in the year
ended June 2015, which is 50 per cent more than the 9.8 weekly ad hoc coal paths used in
Queensland Rail's forecast. Overall, the estimate of 67.7 weekly actual coal paths, based on the
2014c15 export daa, is 7.8 per cent higher than Queensland Rail's forecast (62.8) coal paths.

Further, as discussed below, Yancoal has agreed a haulage contract for a higher tonnage than
Queensland Rail has used in its volume forecast. At the same time, Queensland Rk rem
exposed if ad hoc volumes are below the 9.8 weekly paths it has included in its volume forecast.

However, given Queensland Rail has proposed to take on some volume risk, we consider it is
appropriate having regard to the approval criteria in secti@8(2) of the QCA Act to accept

Queensland Rail's volume forecast. We note Queensland Rail's argument that its maintenance
costs may not be covered by access revenue if coal miners only rail to contract. However, the

548 The export volumes will correlate closely with the volumes of coal hauled on the West Moreton network, as
all coal is transported to the pbby rail. However, the correlation will not be exact, mostly due to the timing
of ship departures at the beginning and end of each reporting period.

549 As Wilkie Creek closed in December 2013, we estimate that it used 17.9 paths a week for the firstisix mo
of the financial year, and none for the remaining half of the year. The 8.9 path weekly figure fq120t43
Table 8.7 is an average over 12 months.
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evidence to date is that actual volumésve been higher than its forecasts, and the tariff
mechanism provides for Queensland Rail to retain any ad hoc revenues, whether volumes be
lower or higher than its forecast.

This situation will change to further reduce Queensland Rail's risk if QuednBlaih agrees
access contracts for more than its forecast volumes. As discussed in Section 8.5.1, a contract
that exceeds the forecast volumes will largely eliminate Queensland Rail's exposure to lower
volumes from that origin. In such a situation, it wlilerefore be appropriate to reset the tariff

to take account of those higher volumes, as provided for in the endorsed variation &rent
triggered by increases tontracied volumes.

Another approach might be to review Queensland Rail's forecasts nitvawiew to approving
volumes that would be set in stone over the life of the new undertaking. However, given that
there are only two coal mines using the West Moreton network, any assessment of volumes
would necessarily depend on reaching a firm conolu®n a small number of uncertain future
events.

We have therefore decided to adopt an approach to volumes that does not require us to seek to
resolve the uncertainty regarding expected demand over the next four years. It is on that basis
that we have usd Queensland Rail's forecasts for setting the West Moreton Network tariff, in
the knowledge that the interests of access holders and access seekers are protected by the
contract volume reset endorsed variation event (see Section 8.5.1).

Our decision wilpromote the efficient operation and use of the West Moreton network, and

the interests of access seekers, access holders and their customers (s. 138(2)(a), (e), (h)). It uses
the volume forecasts Queensland Rail has provided, which presumably advarleggiitsate
business interests (438(2)(b)). Therefore, we consider that using Queensland Rail's forecast
volumes, in combination with the contract volume reset, is appropriate having regard to all the
criteria in section 138(2).

Volume trigger

Yancoal aid that since the Draft Decision it had replaced its previous 1.4 million tonnes a year
rail haulage agreement with a new one for 1.7 million ton?R8#\urizon Operations in January
2016 said the 1.7 milliotonne haulage contract for Cameby Downs had bagned for two
years starting on 1 February 2016, with an option to extend it for a further two years.

A belowrail access agreement for those volumes would trigger the contract volume reset
endorsed variation event (see Section 8.5.1 of this Decision).

At the time of making this Decision we are not aware that such an access agreement has been
signed. We have therefore retained Queensland Rail's forecasts for assessing tariffs in this
Decision. However, if contracted volumes for Yancoal's Columboola¢pbxbp increase above

the volumes in Queensland Rail's forecast, the tariffs will be recalculated in accordance with the
endorsed variation event.

We have required amendments to the DAU to provide for this trigger to work even if a contract
is finalisedbefore the new undertaking is approved (see Section 8.5.3 of this Decision, and
Schedule D, ¢b.1(a)(ii)(B) in Appendix F).

550 yancoal, sub. 35¢3.

%51 The haulage agreement announced by Aurizon was with Yancoal subsidisgghSgesources. See
https://www.aurizon.com.au/news/news/aurizoannouncescoathaulageagreementwith-syntech
resources
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8.11

Summary 8.0

We retain Queensland Rail's proposedorecast volumes for the West Moreton anc
Metropolitan network reference tarifs for this Decision

Forecast maintenance costs

In the 2015 DAU, Queensland Rail estimated total maintenance costs of $143.0 million for the
five-year period July 2015 to June 2020.

Our 2015 Draft Decision considered as reasonable total maintenance cb$t114.6 million,

having regard to our consultant's (B&H) advice. B&H assessed that aspects of Queensland Rail's
maintenance costs were excessive either in scope or aasgt fesurfacing allowance and
resleepering costs), and that some maintenanceva@s were capital in nature (e.g. ballast
undercutting)2°3

Stakeholders' submissions

Queensland Rail had significant concerns with B&H's maintenance cost assessment and it
provided new information in support of its maintenance cost propé%al.

Aurizon hadconcerns with the reduction in resurfacing allowance and cautioned about treating
ballast undercutting as a capital activify.

Miners said that B&H's assessment indicated Queensland Rail's proposed maintenance costs
were excessive and reflected ineffic@es; however, they also said that the QCA's estimate was
likely to exceed efficient cos8®

QCA analysis and Decision

Our Decision accepts as reasonable total maintenance costs for thgetiveperiod July 2015 to
June 2020 of $120.4 million, which is{8& cent of Queensland Rail's proposed costs of $143.0
million. We accept that Queensland Rail needsmaintainits ageing railway to maintain the
integrity of its network.

Approach to assessing maintenance costs

We engaged B&H to review its previous essnent of maintenance costs in light of
stakeholders' comments, including new information provided by Queensland Rail in its post
Draft Decision submission.

B&H retained its previous assessment relating to certain aspects of maintenance costs on which
stakeholders raised concerns. For example, B&H did not accept:

1 Queensland Rail's claim of a higher resleepering costs, because B&H considered that
Queensland Rail's proposed standard and consequently the unit sleeper cost was high and
inappropriate, given thérack configuration in the sections where resleepering activity was
planned; and

%52 Queensland Raikub. 2: 41 and Appendix 6: 22.

S53QCA 2015: 15154,

554 Queensland Rail, sub. 26: 47 and Annexure 2.

555 Aurizon, sub. 20: 2@9.

556 New Hope, sub. 22: 4, ¢01 and sub. 32: 224; Yancoal, sub. 27: 2.
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1 Queensland Rail and Aurizon's arguments that ballast undercutting should not be
capitalised, because B&H considered that the scope proposed by Queensland Rail was
actually areconstruction of track, which was a capital activty.

However, B&H revised its previous assessment of certain other aspects of maintenance costs,
considering stakeholders' comments. For example, B&H:

9 increased its previously recommended allowance for Ima@ised resurfacing, as it accepted
Queensland Rail's argument that resurfacing activity would increase towards the end of the
2015 DAU period due to reduced effect of related maintenance activéigsrésleepering)
that were planned at the start of theegulatory period; and

9 accepted treating rail renewal as a maintenance activity rather than as a capital item, given
the smaller scope and lower cost submitted by Queensland Rail in its December 2015
submissior?>8

Ultimately, B&H's revised assessment résdilin a total West Moreton network maintenance
cost allowance of $120.4 million for the fiyear period July 2015 to June 2020.

QCA Decision

We accept B&H's assessment that aspects of Queensland Rail's maintenance cost proposal are
excessive and unreasable. It may be that Queensland Rail's proposal advances its legitimate
business interests. However, we consider that it would allow Queensland Rail to recover
inefficient costs. We do not consider this to be appropriate, having regard to the objecitdd Pa

of the QCA Act (438(2)(a)); the public interest (38(2)(d)); the interests of access seekers

and access holders (E38(2)(e) and (h)); and the inappropriateness generally of allowing the
recovery of windfall gains and monopoly profits 38(9(h)). For those reasons, we do not
consider Queensland Rail's proposal to be appropriate.

Based on B&H's recommendation, we consider that total maintenance costs of $120.4 million
are reasonable for the fivgear period July 2015 to June 2020. We considese maintenance

costs represent efficient costs for maintaining the West Moreton network that will promote
efficient use of the network and are in the interests of access seekers and access holders, and
the public interest, having regard to sections (3ga), (d), (e), (g) and (h) and 168A(a) of the
QCA Act.

Furthermore, as assessed in Section 8.3.2 of this Decision, we consider the proportion of fixed
maintenance costs is 57.3 per cent. Thus, of the $120.4 million maintenance costs that we
consider aceptable, about $69.0 million is fixed cost and $51.4 million is variable cost.

As per Summary 8(see Section 8.3 of this Decision), we have allocated:

1 about 71 per cent of the fixed cost to coal train services, reflecting the ratio of 80/113
path$%%, which results in a coalllocated fixed maintenance cost of $48.6 million; and

S57B&H 2016Part 1:2, 4c5.

558 B&H2016,Part 1:3¢4.

59This is equivalent to the B&H recommended total maintenance cost of $112.4 million (in June 2015 dollars).
B&H 2016, Part 1: 5 and 2015: iii.

560 As considered in Section 8.3.3 under the heading 'Change in circumstances' the fixed cost allocator for
201516 is 69.5 per cent.
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8.12

9 about 98 per cent of the variable cost to coal train services, reflecting coal's share of forecast
usage in the West Moreton network, which results in a @lmicated variable matenance
cost of $50.3 million.

Consequently, we have allocated $98.9 million to coal services for the purposes of deriving the
West Moreton reference tariff, which is about 82 per cent of the $120.4 million total efficient
maintenance costs®!

As discussd in Section 8.3.3 of this Decisiame considerour approach to allocating efficient
costs to coal traffics is appropriate, having regard to the assessment criteria in the QCA Act
(s.138(2)).

Forecast operating costs

In the 2015 DAU, Queensland Railgwsed to establish its operating cost allowance based on
its 2012;13 belowrail financial statements, but with a downward adjustment for train control
costs to reflect our October 2014 Draft Decision. Queensland Rail escalated the adjusted 2012
13 costs byCPI using actual inflation for 20413 and forecast inflation (2.5 per cent) for the
period thereafter, and proposed a total operating cost allowance of $37.2 million for the five
year period July 2015 to June 2029.

Our 2015 Draft Decision proposed tacapt Queensland Rail's approach to establishing an
operating cost allowance based on the 2Q13 financial statements, with lower train control
costs. Additionally, we categorised operating costs into fixed and variable components, with
about 82 per cenbf the costs identified as being related to fixed activities. Our 2015 Draft
Decision allocated the fixed costs reflecting the proportion of West Moreton network capacity
available to coal services to contract and variable costs based on coal's shareda#sfo
usage®?

Stakeholders' submissions

Queensland Rail accepted the QCA's categorisation of operating costs into fixed and variable
components, and said that fixed operating costs were common network costs. However,
Queensland Rail did not support QCg¢sposal to allocate fixed operating costs to reflect the
87-path constraint, and said costs should be allocated based on forecast ¥#4age.

Miners were concerned that the proposed operating costs were not efficient and argued that
aspects of operating costexceeded comparable benchmaf&8.In particular, New Hope
suggested that Queensland Rail's allocation of its netwdde costs (for example, corporate
overheads) to the West Moreton network required further consideration.

QCA analysis and Decision

Our Detsion accepts Queensland Rail's proposal to establish its 2015 DAU operating cost
allowance based on its 20423 financial statements but with a lower allowance for train
control costs. We have escalated those costs by CPI using actual inflation da@d3gt£2and

561 This compares to the $139.9 million Queensland Rail considered for deriving the ceiling price for West
Moreton coal services in the 2015 DAU.

62 For presentational purposes, we have not included working capital allowance, which iOsgpat cent of
West Moreton network coatelated allowable revenues.

S63QCA, 2015: 15259.

564 Queensland Rail, sub. 26:&1 and sub. 33, Attachment 2: 17.

565 Yancoal, sub. 27: 2; New Hope, sub. 22: 412%and sub. 32: 26.
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2014c15 (now available) and an assumed inflation of 2.5 per cent for the period thereafter,
which results in a total operating cost allowance of $36.9 million for theyiag period July
2015 to June 2020.

We haveadopted our Draft Decision hichidentified that about 82 per cent of operating costs
relate to fixed activities with the remainder being for variable activities. We have allocated fixed
operating costs to coal train services based on the relative West Moreton network capacity
availale for contracting by coal services, and allocated variable costs based on coal's share of
forecast volumes.

Consequently, we have allocated $27.9 million operating costs to coal services for the purposes
of determining the West Moreton reference tariff.

Approach to assessing operating costs

Queensland Rail's proposed operating costs were based on itsg2B12lowrail financial
statements with a downward adjustment for train control costs as recommended in our 2014
Draft Decision. Queensland Rail didt monsider the operating costs data from its 2Q13
financial results because they were higher than the 20B2results%®

We consider Queensland Rail's proposed operating costs are commensurate with comparable
benchmarks, as reported in B&H's assessmédrthe 2013 DAU proposal; therefore, we do not
agree with New Hope that the proposed costs exceed comparable benchpfarks.

Queensland Rail's 20423 financial statements allocadéts networkwide costs (e.g. corporate
overheads) to the West Moreton netwollased on the allocators set out in the costing manual
that was approved by the QCA in April 2013. New Hope suggested that the allocators in the
costing manual required further consideration.

We do not consider it is relevant to review the costing mantlatators for the purpose of this
Decision. That is because the costing manual provides a framework for Queensland Rail to keep
accounting records for belowail services separate from the accounting records for its other
operations. In particular, the cteg manual allows identifying actual operating costs relating to
vdzSSyaft | yR -rail bekvice® in a padticudawyear. We understand that past operating
costs can be a starting point for estimating an allowance for future operating costs, butrthey a
not relevant for determining efficient operating costs. For instance, in our 2014 Draft Decision,
we accepted most operating cost allowance components based on Queensland Rait$32012
financial statements, having regard to our consultant's assesstieatt those costs were
commensurate with comparable benchmarks. However, we did not accept the train control
costs based on the 20%£23 financial statements because we considered them excessive
compared to other benchmarks.

Given these considerations, wecapt Queensland Rail's approach of establishing its operating
costs allowance based on its 2@13 financial statements, with loweallowance fortrain
control costs. We applied actual inflation where available to escalate thecd@12ost data,

566 The operating costs reporteid the 201314 financial statements were about 35 per cent more than those
reported in the 201213 financial statements, based on a comparison of the costs of train operations
management, corporate overhead and other expenses. The @®BL#nancial resultsvere not available at
the time Queensland Rail submitted its 2015 DAU. They are now available on Queensland Rail's website, and
the costs reported in the 20145 financial statements are about four per cent more than the costs
recommended in our 2014 DitaDecision that were based on t1#2912;13 financial statements with a
downward adjustment for train control costs

S67B&H 2014: 4852.
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which resilted in a total operating cost allowance of $36.9 million for the-ffear period July
2015 to June 2020. We consider these operating costs represent efficient costs for operating
the West Moreton networland are appropriatdaving regard to sectioh38(2 of the QCA Act.

Furthermore, since stakeholders did not object to our 2015 Draft Decision categorisation of
operating costs into fixed and variable components, we have adopted our 2015 Draft Decision
and determined that about 82 per cent of operating oselate to fixed activities and the
remainder (18 per cent) display variable activitighat is, about $30.1 million is fixed and $6.8
million is variable cost.

As per Summary 8(see Section 8.3.3 of this Decision), we have allocated:

i about 71 per cenbf the fixed cost to coal train services, reflecting the ratio of 80/113
path$%8 which results in a coalllocated fixed operating cost of $21.2 million; and

9 about 98 per cent of the variable cost to coal train services, reflecting coal's share of forecas
usage in the West Moreton network, which results in a @icated variable operating cost
of $6.6 million.

Consequently, we have allocated around $27.9 milfivto coal services for the purposes of
deriving the West Moreton reference tariff, whichabout 76 per cent of the $36.9 million total
efficient operating cost87°

As discussed in Section 8.3.3 of this Decisi@ considerour approach to allocating efficient
costs to coal traffics is appropriate, having regard to the assessment criteria iQGiAe Act
(s-138(2)).

8.13 Opening asset base

The RAB is a key component in determining a tariff using a building block approach. This RAB
needs to be established through a regulatory process when an existing asset becomes
regulated. Establishing an investmerdlue for the RAB for the coal services provided by the
West Moreton network has been particularly contentious over some fithdt has been
contentious because the rail line was constructed in the 19th century for regional traffic (e.g.
livestock, grain amh other agricultural commodities, passengers and general freight). It was not
designed for the heawviiaul coal services that are now its largest source of traffic and to which
the reference tariff applies. Particular attributes of the West Moreton netwamek

1 a maximum length of 675 metres for coal trains, with an axle load of 15.75 tonnes. In
contrast, in the central Queensland coal network, coal trains are two kilometres long with
axle loads of 26 tonnes or more;

i train speeds limited by sharp curves astdep grades on the range east of Toowoomba; and

568 As considered in Section 8.3.3 under the heading 'Change in circumstances' the fixed cost allocator for
201516 is 69.5er cent.

569 Due to rounding to one decimal, the coal allocated operating cost of $27.9 million would not appear to be a
strict sum of the $21.2 million of coal allocated fixed operating cost and $6.6 million of coal allocated variable
operating cost.

59This compares to the 3.9 million Queensland Rail considered for deriving the ceiling price for West
Moreton coal services in the 2015 DAU.

51 For a discussion of the history of West Moreton network tariff proposals, including asset valuations, see
QCA, 2014dAppendix C195¢199.
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i trains carrying less than 2,000 tonnes, compared with about 10,000 tonnes in central
Queensland.

High ongoing maintenance and capital spending

Queensland Rail's maintenance and capital spending are higiveela the capacity of its West
Moreton network, to compensate for the age, standard and configuration of the rail
infrastructure (see Sections 8.11 and 8.15 of this Decision).

Ourassessed 20187 maintenance cosbr Queensland Rai$ $9.79per thousam gtk This is
almost five times the $2.03 per thousand gtk that we have assessed as efficient for Aurizon
Network on the Goonyella system in Central Queensland for QDA6Put another way,
Queensland Rail's proposed maintenance cost for a kilometre awk tcarrying 6.2 million
tonnes a year is about 68 per cent of the f@lometre maintenance cost for 106 million tonnes

a year in Goonyell&? This high level of spending on a lewlume network does not reflect a
major difference in terrain Goonyella hagnany similar natural challenges. Rather, it reflects,

in large part, the obsolete infrastructure and alignment of the West Moreton network.

Queensland Rail has also proposed $141.9 million of capital spending to renew its network over
the five years coverkby its tariff proposal, even though it has forecast that its volumes will not
increase during the period. This is on top of the $173.8 million-p®86 common network
asset value at July 2015, approved in this Decision (representing the rdtbegard value of
capital spending between 1995 and 2015).

Queensland Rail said in its submission accompanying the 2015 DAU that:

[a]s the network was initially designed to cater for rapal traffics, investment in infrastructure
improvements, by both Queenslari®ail and West Moreton Network engers, has been
necessary to accommodate coal carrying train services. Being built on a black soil plain and
having tight radius curves down the Toowoomba and Little Liverpool Ranges has created
additional challenge&3

Queensland Rail has predicted in its West Moreton System Asset Management Plan that the
elevated levels of maintenance and capital spending on the network infrastructure will continue
for at least another decade?

West Moreton network would not be built tay

The West Moreton network is an unusual regulated asset in that it was not built for the traffic
for which it islargelybeing used. It therefore departs significantly from the sort of network that
would be built today to transport coaf®

Indeed, if thenetwork was built today it would have much greater capacity and a different
configuration. Evidence from coal and rail projects proposed for the Galilee Basin in central
Queensland is that a new entrant, where there was no railway line, would only deasiep

572 Queensland Rajlroposed a 201617 cost of $5,991 pettrackkilometrefor maintaining the West Moreton
network (not including the cost of mechanised resleeperingiile we haveissessedhat the efficient cost
for Aurizon Networko maintain the Goonyella network in central Queenslandsig,$70per trackkilometre
(Queensland Rail, sub: 20 QCA 2016, Volume I¥ Maximum Allowable Revenje

573 Queensland Rail, sub. 2: 9.

574 Queensland Rail, sub. 2, Appendix\West Moreton Systemsset Management Plan.

575 Queensland Rail, sub. 33, Att. 3¢15.
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rail system at a scale several times the size of the West Moreton nefffoiihe Galilee
projects were planned to be served by modern rail lines with abarel belowrail scale
efficiencies including trains carrying as much as 25,000 tonnes af ouak than 12 times as
much as West Moreton network trainsand lower maintenance costs than the West Moreton
network.

The Australian Rail Track Corp's (ARTC's) proposed alignment for its Inland Rail project provides

further evidence that there is no direatodern engineering equivalent, as required for a DORC
valuation, for Queensland Rail's West Moreton network assets. The ARTC plan includes some
sections that use the route of the West Moreton network track. But it would not use any of
Queensland Rail's tunels rather it would 'include a 5km tunnel near Toowoomba to create an
efficient route through the steep terrain of the Toowoomba Raride'.

Context of asset value

Queensland Rail's June 2013 DAU derived an asset valuation of $419.6 million (in June 2013%)

for the West Moreton network, using a DORC methodof3gy.

In our October 2014 Draft Decision we concluded that this valuation was not consistent with the
high maintenance costs and capital spending proposed by Queensland Rail. We proposed an
asset value ©$246.6 million for the common network between Rosewood and Columboola, as
at 1July 20137°

Queensland Rail's 2015 DAU proposed an asset value of $463.6 million for the common
network, as at 1 July 20P8°

The QCA's 2015 Draft Decision was to refuse fwae the DAU and to require Queensland
Rail to amend the DAU to include an asset value of $235.8 million for the common network, at
1 July 2013, that was derived by:

i giving value to assets such as rail, concrete sleepers and concrete bridges that have bee
replaced as capital items and have not been fully depreciated;

i assigning no additional value to assets where the nature of the asset is such that it has been
funded and will continue to be funded from maintenance expenditure (itself a cost taken
into acount separately in assessing the revenue to be recovered by Queensland Rail). These
include items such as wooden sleepers, fences, ballast and wooden bridges; and

i not giving tunnels, cuttings and embankments any additional value beyond that given to
other assets and hence the network as a whtsfe.

576 Seehttps://publications.gld.gov.au/dataset/queenslartbatminesadvancedprojects 2¢3. Plaaned annual
production of Galilee Basin thermal coal export projects ranges from 15 million tonnes to 60 million tonnes,
with an average of 35 million tonnes. Queensland Rail forecasts that the West Moreton network will have
annual volumes of 6.2 milliomhnes of thermal coal during the 20420 regulatory period (Queensland Rail,
sub.2: 17).

ST ARTC 2015

578 Queensland Rail, 2013a: 3.

S QCA 2014d: 140.

80 Queensland Rail, sub. 2: 3Bueensland Rail proposed an asset value at 1 July 2013, then rolledatrdorw
to derive the regulatory asset base value for the start of its proposed regulatory period. We have adopted
the same approach for consistency in this analyi® roliforward is discussed below in Section 8.17.

%81 QCA 2015168¢169, 176
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We said:

The QCA's valuation approach addresses the imbalance between Queensland Rail's need to
spend money on the network and its proposed asset value, and the inefficiency consequences of
that imbalance®8?

Stakéholders' submissions in response to the Draft Decision

Queensland Rail said the QCA's proposed asset valuation broke with regulatory precedent and
that the updated Menezes Valuation Report had serious fR&vslew Hope, Yancoal and
Aurizon supported the QGAproposed valuation, as it reflected the high maintenance costs for
the network>84

Menezesvaluationreport

We engaged Professor Menezes as an independent expert to provide opinions on the economic
issues relating to the West Moreton network asset valoati Professor Menezes was
subsequently appointed to the QCA Board. This appointment is discussed in more detail in the
introduction to this Decision, under the heading 'Independent economic advice'.

A key aspect of his expert advice was to provide an opiron which asset valuation
approaches were most appropriate for the network, with regard to the economic principles of
allocative, productive and dynamic efficiency that are relevant to the matters mentioned in the
approval criteria in the QCA Act, incing sections 138(2)(a) and (d).

Professor Menezes provided a preliminary report that we published in May 2015, to allow
stakeholders to comment before our Draft Decision. The Menezes Valuation Report published
with the Draft Decision gave regard to materaised by Queensland Rail (including reports
prepared for Queensland Rail by PwC and Frontier Economics), and by stakeholders, including
New Hope, Yancoal and Aurizon, in response to the preliminary report.

The Menezes Valuation Report found that vadpiassets whose lives have exceeded their
expected useful lives increases the chances of setting a price that:

(@) includes a component of monopoly rent;
(b)  would yield windfall gains to Queensland Rail; and
(c) s sufficiently high to adversely impact competitiorrélevant market§8°

Queensland Rail responded in its December 2015 submission with a further report by PwC that
argued Professor Menezes had:

(& not demonstrated windfall gains would arise, as that required knowing the expectations
of the original investors$®

(b) not addressed that excluding assets from a DORC valuation would create regulatory
risk 87

582 QCA 2015: 17

583 Queensland Rail, suB6:6, 15, 2@25, 27; sub. 26, Annexure X 8; Queensland Rail, sub. 33: 4, 8, 27;
sub.33, Att.4.

584 Aurizon sub.20: 22; sub. 29: 5; New Hope, sut2: 1415; sub. 32: 18-22; Yancoal, sul27: 2; sub.
35:5.

585 Menezes, F@15: 3 35.

586 Queensland Rail, suB6, Annexure 3:@b.

587 Queensland Rail, suB6, Annexure 3: &7.
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(c) not shown Queensland Rail's proposal would affect allocative efficiency or competition in
other markets®88

(d) used an inconsistent approach to Queensland Rail's andadrdders' expectations in
the treatment of the asset valuation and adjustment amoufitand

(e) ignored Queensland Rail's proposal to-&muple’ the reference tariffs on the West
Moreton Network from the ceiling revenue lin#it?

Professor Menezes provided applementary reportitled 'Response to Stakeholder comments
on comments', that addressed PwC's comments. He advised that:

(@) allowing a firm to earn a return on assets with expired expected useful lives increased the
risk of recovering windfall gains regagds of the motivation that underpinned the
original investmen#?!

(b) not allowing a regulated entity to make a return on assets beyond the expected useful
lives of those assets does not increase regulatory®Pfsk;

(c) there are no gains to allocative efficiencytliere are potential losses from allowing
Queensland Rail to earn a return on assets with expired expected usefiPfives;

(d) there is no inconsistency between the approach to the treatment of the asset valuation
and adjustment amount?*and

(e) Queensland Rail'de-coupling' proposal to price below a 'ceiling price' but retain the
discretion to raise that price does not prevent allocative efficiency from being adversely
impacted in the future®®

We also engaged Professor Stephen King of Monash University to ¢angiezr review of
Professor Menezes reports, including the valuation reports. Professor King found that Professor
Menezes' reports were 'based on a high standard of rigorous economic analysis' and the
conclusions in the reports were reasonable as a maifexconomic$?®

Professor King's report and Professor Menezes supplementary report are published with this
Decision.
QCA analysis and Decision

We have considered Queensland Rail's 2015 DAU and reviewed our Draft Decision in light of
stakeholder commentsrad further information provided by Queensland Rail.

Having regard to the assessment criteria in section 138(2) of the QCA Act, our Decision is to
require Queensland Rail to amend the DAU to include a vaflube regulatory asset base of
$254.5 million fo the network from Rosewood to Columboola, as at 1 July 2013.

588 Queensland Rail, suB6, Annexure 3:38.
589 Queensland Rail, suB6, Annexure 3: 10.
590 Queensland Rail, suB6, Annexure 3: 8.
591 Menezes, F 201617¢8.

592 Menezes, F 201618

5% Menezes, F 201641

5%4Menezes, F 2016b: 18.

5% Menezes, F 2016142

5% King, S 2016: 2.
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We have considered the value of the RAB with regard to the nature of the West Moreton
network and its history. The discussion below addresses a range of relevant issues, including
matters raisel by Queensland Rail and other stakeholders:

i the regulatory framework;
i discussion;
- regulatory approaches can vary for the valuation of a regulatory asset base;
- valuing a rail network;
- regulatory certainty;
no settled value of the regulatory asset base;
no settled valuation methodology for the West Moreton network; and
no 'material departure’ or impact on future investment;
- consistency and expectations;
- the treatment of renewal assets;
- service potential;
tunnels, cuttings and embankments; and
assets replacethrough maintenance; and
- the mindset of investors and evidence.
The analysis then:
i considers Queensland Rail's proposal with regard to the approval criteria in the QCA Act;
i sets out our required valuation; and
i sets out our Decision.

Much of our Decisiorsiconsistent with our October 2015 Draft Decision. As such, this Decision
also relies on and incorporates our analysis in section 8.7.1 of our Draft Decision, unless revised
in this section.

Regulatory framework

The QCA may approve a DAU only if it carsid appropriate to do so having regard to each of
the criteria in sectiorl38(2) of the QCA Act. The criteria of most focus for the value of the
regulatory asset base are:

i the object of Part 5 of the QCA Act, which is to promote the economically effmeration
of, use of and investment in, significant infrastructure by which services are provided, with
the effect of promoting competition in upstream and downstream markets1(38(2)(a) and
69E);

i the pricing principles which specify, among othents, that the access price should:

- generate expected revenue for the service that is at least enough to meet the efficient
costs of providing access to the service and include a return on investment
commensurate with the regulatory and commercial risk®ined (s168A(a)); and

- provide incentives to reduce costs or otherwise improve productivityg8A(d));

i the legitimate business interests of the owner or operator of the servicE3&(2)(b));
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i the public interest, including the public interest in hayicompetition in markets (whether
or not in Australia) (sL38(2)(d));

i the interests of persons who may seek access to the servité8&&)(e));

9 the effect of excluding existing assets for pricing purposek3@&(2)(f)); and

i the interests of access hadds and avoiding monopoly rents and windfall gaind 88(2)(h)).
Chapter 10 of this Decision provides further discussion of section 138(2) of the QCA Act.

The QCA has had regard to each factor in section 138(2) in considering the value of the
regulatoryasset base.

Discussion
Regulatory approaches can vary for the valuation of a regulatory asset base

Australian regulators have, over time, considered and used a variety of valuation approaches for
monopoly infrastructure assets. For example, the QCA'sel@ent of Regulatory Pricing
Principles for the Water Sector endorses deprival value, which in turn is bounded on the high
side by DORC. It says:

[TThe Pricing Principles should be viewed as a broad statement of regulatory intent to be applied
with a diseetion that reflects particular circumstances.

As a result, any particular approach cannot be considered to be definitive or binding on the
Authority in a specific instanéé’

For similar issues in Western Australia, Allen Consulting Group advised thavix&tegulation
Authority that:

[w]hile economic principles suggest that regulated assets should not be valued at less than scrap
value or more than a (correcttjetermined) DORC value, the principles do not provide guidance
as to whether a regulatory assealue should be set as scrap value or at DORC value, or at any
particular value in between. There is no economic efficiency reason for regulated assets to be
valued at a level that is commensurate with the cost structure of a hypothetical (efficient) new
entrant>98

Professor Menezes said in his Valuation Report that DORC is used in particular contexts and the
characteristics of the West Moreton network, that was not built for carrying heavy haul coal
services, create particular challenges for a DORC vailhd? As Professor Menezes noted, the
history of initial asset valuations by regulators:

illustrates that while DORC has played a prominent role, there is a range of asset valuation
methods that have been used by regulators in Australia, and highligatsd#termining initial
asset values also entails wider considerations that are likely to vary on -@gaase basig§®

A wellknown example of applying valuations to suit the circumstances came with the five
Victorian electricity distribution businessesthe 1990s, where the DORC values were adjusted
up or down to promote uniform pricing across urban and rural consufiférs.

597 QCA 2000a: ii.

5% Allen Consulting Group 2008.

59 Menezes, F 2015 11

600 Menezes, F 2015b: 29.

601 Seelnstitute of Public Affairs 1998.
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Valuing a rail network

Railway networks have a large number of essential individual parts, including sleepers, rails and
tunnels. No mgle element has service potential until it is combined with the other parts of the
network. The service potential and valuation of individual assets is an input to the service
potential and value of the network as a whole. The task is to value the nkfwot the sum of

its parts.

In a competitive market the value of a network is based on buyers' and sellers' assumptions
about the present value of expected future returns from it. However, where these returns are
set by reference to the regulated assetwe, the present value of those returns cannot guide
the asset value. This ‘circularity problem’ is typically solved in two ways by Australian regulators:

(@) For new assets built once regulation has started, the predominant valuation
methodology has beedepreciated actual costdAQ.5%? This is because, among other
things, the necessary cost information is available and the DAC approach gives an
incentive for the asset owner to invest as it can expect to recover its efficient
investments through return on and eapital over the life of the asset. However, DAC has
the potential to understate or overstate service potential because it is alwastd
approach.

(b) For the assets that are in place at the start of regulation, regulators and governments
have applied a wiety of methodologies to establish apeningasset value. These have
included:

® DAC, although this has tended to be difficult, particularly for older assets, due to a
lack of informatiorf®3

(i) line in the sand, often imposed by a government to achieve aypolitcome; and

(i) DORC, usually adjusted to suit the particular nature of the asset being valued, and
requiring the identification of the modern engineering equivalétit.

The Productivity Commission did a thorough review of asset valuation techniques iirstits f
review of the national access scheme more than a decade ago. The Commission found that
there were:

two implications that the characteristics of infrastructure have for the choice of asset valuation
method:

i to the extent that the assets are sunk, thacifity owner will continue to supply
infrastructure services so long as the regulated value exceeds scrap value (the next best
alternative use); and

i if the facilities providing these services are natural monopolies, inefficient duplication is
likely to ocur only rarely regardless of the asset valuation method.

802 For example, the capital expenditure approval process applied for Aurizon Network is a DAC approach.
Queensland Rail has proposed a similar B#d& mechanism for new assets in Schedule E of its 2015 DAU
(see Section 8.9 of this Decision).

603 Queenshnd Rail, sukB, Att.D: 1214,

804 For example, the QCA opted to use a brownfields DORC approach when establishing the asset value for the
central Queensland coal region assets in 2001. Other asset valuations have departed from a 'standard' DORC
approach,ncluding those for the Victorian electricity distribution networks and Queensland's gas
distribution networks.
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This suggests that a range of valuation methods could reasonably be used and that no method is
likely to be intrinsically superior. Indeed, at least conceptually, both DORC and DAC would appear
to be equally able to deliver outcomes which are allocatively and productively effféient.

Additionally:

Clearly, the myriad of specific issues that arise across infrastructure sectors means that
regulators should not be bound to use one particular assetatiah approach in all situations.
Rather, the Commission considers that the approach used should have regard to specific
circumstance$§%

Past practice has shown that regulators and governments have tailored the valuation approach
to the situation®%’

Reguétory certainty

We canvassed the appropriate valuation and valuation approach for the West Moreton network
in our October 2015 Draft Decision and Queensland Rail responded by reiterating its arguments
that:

i1 the QCA approved an initial asset value for thest\Moreton network when it approved the
2010 pricing amendments to QR Network's 2008 access undert&Ring;

T GKSNB Aa I Uft2y3adFyRAY3I LILXAOFGA2Y 2F | 5hy
comprising the West Moreton NetworR*® and

i1 the QCA had made a aterial departure’ with its valuation approach and this created
regulatory uncertainty1©

No settled value of the regulatory asset base

The valuation of the regulatory asset base for the West Moreton network has been unresolved
since access regulation fou€ensland's rail networks began in the 1990s.

A reference tariff for coal services on the West Moreton network was first introduced into the
2006 undertaking, however no regulatory asset base valuation was settled in so doing.

In response to QR Network¥09 DAU, the QCA in its December 2009 Draft Decision proposed
a tariff that rejected QR Network's proposed valuation and proposed an alternative. In response
to that Draft Decision, in its 2010 DAU QR Network submitted a tariff at the level proposed by
the QCA. However, in making that proposal QR Network indicated it did not accept the rationale
that sat behind the QCA's Draft Decisféh.

The QCA stated in its June 2010 draft pricing decision that 'the Authority has not achieved its
desired objective of fialising a repeatable and transparent methodology for deriving the
western system [West Moreton network] tarifff? The June 2010 Final Decision on QR

805 Productivity Commission, 2001: 360.

606 productivity Commission, 2001: 366.

807 For a discussion of regulatory practice in applying DORC, seadipj@of our October 2014 Draft Decision
(QCA 2014: 188.94).

608 Queensland Rail, sub. 26: 6,¢23;sub. 26, Annexure 3: 7.

609 Queensland Rail, sub. 26: 6, 7, 23.

610 Queensland Rail, sub. 26:¢@23}; sub. 26, Annexure 3¢®.

611 QR Network, 2010a:1%618; 20Db: 105, 114115.

612QCA, 2016 89.
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Network's June 2010 Extension DAAU approved new prices for the West Moreton network, but
did not change théact that the derivation of that price had not been resolféd.

Queensland Rail said that its July 2015 further submission on RAB valuation matters raised in
the 2015 DAU:

pointed to the QCA's persistent and consistent application and advocacy for avalDR(n
methodology (without the zero valuing of "life expired assets") to the assets in the West Moreton
Network which culminated in the QCA approving a reference tariff based on just such a valuation
by its own independent consultarfs'

New Hope and Yeoal said the QCA was not bound to adopt a DORC valuation and that
Queensland Rail was wrong to claim that the QCA approved the asset values discussed in the
December 2009 Draft Decisiét’.New Hope said:

QR now seeks to rewrite this history and claim é¢estence of an approved valuation of the
initial asset base in order to limit the QCA's discretion in applying the statutory criteria to the
assessment of the 2015 DAU ... In reality, no stakeholders (including Aurizon Network) supported
the asset valueset out in the Draft Decision, and other factors led to acceptance of the tariff
(but not the asset values or the methodologf).

The QCA's June 2010 decisions did not reflect a concluded view on the valuation of the
regulatory asset base for the West Mooet network. To the contrary, it is apparent from these
decisions that the valuation had not been settled.

Queensland Rail has previously shared this view:

[IIn past undertakings the QCA and QR Network were unable to reach agreement on exact
building blockparameters for the West Moreton system ... The establishment of a transparent
and repeatable building blocks approach, including the creation of a Regulatory Asset Base
(RAB), would provide a degree of revenue/cost certainty going forw@rd ...

Queenslandrail has now, however, in its December 2015 submission, put the contrary position.
Queensland Rail has quoted our entire discussion of the Western system (West Moreton) price
from our June 2010 draft pricing decisithi.It said this supported its argumenhat the
methodology for setting the tariff was not settled, but the regulatory asset base valuation had
been resolved. In particular, Queensland Rail submits that 'any disagreement related to the
allocation of the value between different traffics, not tialue itself®*°

Whilst the extracted passage from the 2009 Draft Pricing Decision does discuss allocation issues,
it is wrong to treat what is said in the 2009 Draft Pricing Decision as only relating to allocation
issues. The discussion extracted in Qua@nd Rail's December 2015 submission sits below, and
distinct from, the general point made that, in accepting the Western system tariffs, the QCA
said 'there remains outstanding the question of the most appropriate way of deriving these
tariffs'. As accefed by Queensland Rail in 2013, the derivation of tariffs involves the
consideration of all the building blocks, including the regulatory asset base. It is apparent that
neither the methodology for establishing the value of the regulatory asset basehabwalue,

has ever been settled.

613QCA, 2016,

614 Queensland Rail, sub. 26: 23.

515New Hope, sub. 22: £24; sub. 32: 181; Yancoal, sub. 35: 5
616 New Hope, suk2:13.

617 Queensland Rail, June 2013: 6.

618 Queensland Rail, suB6: 21¢22.

619 Queensland Rk sub.26: 22.
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Queensland Rail also submitted:

even if there was a disagreement between the QCA and Aurizon Network over asset value issues,
that disagreement is not relevant to determine the value for Queensland Rail's asset base.
Indeed, Queensland Rail accepted the QCA's asset value and rolled it fé#vard.

However, this is not a matter for just the regulated party and the Q@A also need to have
regard to the views of affected stakeholders. We have therefore reviewed all the staleehol
submissions on the Western system tariff in response to our 2009 Draft Decision, leading up to
our approval of the June 2010 pricing amendments. We have reprinted those comments in full
in Appendix B.

The submissions from 2010 do not cover any of thtils in the QCA's 2Bage discussion of

the Western system tariff in the December 2009 Draft Decision. But they make it clear that the
lack of detailed response was because the stakeholders expected a 'proper assessment of tariffs
and other issues for thWestern System' for the next tariff periéét.

That 'proper assessment' with extensive comments on all aspects of the tariff, including the
value of the regulatory asset base, is what is happening now. Given the importance of the
matter, and the issues igsed, it would not have been appropriate to reach a settled view
without such a process.

Queensland Rail's submission, that any 'disagreement’ from the past can be put to one side as it
has now accepted the QCA's asset value and rolled it forward, inv@lw@sunderstanding of

the role of the QCA under the QCA Act. The QCA may approve a DAU only if it considers it
appropriate to do so having regard to the matters in the paragraphs of section 138(2).

In any event, Queensland Rail did not accept the QG@#uation and roll it forward, but instead
sought in its June 2013 DAU to establish a different starting value for the RAB. Queensland Rail
proposed changes to the asset valuation in the 2009 Draft Decision, including reinstating most
of an adjustment fortie present value of future capital expenditure that the QCA had proposed

to deduct®?? It further amended the valuation in the 2015 DAU to add additional capital
spending and new assets and to provide for interest during construétforhis too shows that

at other times Queensland Rail has not regarded the RAB value as having been settled in 2009.

No settled valuation methodology for the West Moreton network or 'material departure'

Queensland Rail has, in its December 2015 and March 2016 submissions, &ajube QCA's
approach in its October 2014 and October 2015 Draft Decisions departed from regulatory
precedent and that we created ‘regulatory uncertainty’ by seeking to apply a valuation
approach other than the DORC methodology it propd¥Queensland Rbsaid:

The QCA has given little regard to its own past regulatory decisions relating to the West Moreton
Network. Queensland Rail is concerned that any investment that it and other stakeholders make
will be at risk should the QCA ‘change its mind' ag&in.

Queensland Rail's adviser PwWC said the QCA's valuation was a 'material departure' from
approaches approved in previous access undertakings. PwC said:

620 Queensland Rail, suB6: 23.

621QRC, 201® 9; QRQ01M: 10511; QRQR010Cc: 9; Syntech, 2010: 3.
622 Queensland Rail, 2013a Juneg10.

623 Queensland Rail, sub. 2: 35.

624 Queensland Rail, suB6: 23;24; sub. 33: 4.

625 Queensland Rail, suB6: 24.
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Queensland Rail might reasonably perceive that the regulatory framework has become less
stable and preditable, contributing to an increase in regulatory 68k.

And Queensland Rail said in its March 2016 submission that:

the QCA's Draft Decision sets new precedents which raise concerning issues for other regulated

services providers. It signals the regutaavillingness to reopen previously settled matters such

Fa FaasSideeylfdd daz2y X
To be clear, the QCA has not 'changed its mind' on the West Moreton network asset valuation
or methodology. As shown above, the QCA has not previously formed a final consitsvezh
the value of this network. There has not been a 'longstanding application of a DORC valuation
YSGK2R2t 238 X (2 GKS FaasSdia O2YLINRaAy3a GKS
been ongoing since 2005 the QCA has explored a Ba@ssd methdology, but has never
committed to it.

Indeed, in 2005 we said Western system tariffs should be assessed based onazcepted
framework such as the DORC methodology'. However we also said the actual age of the system
assets needed to be considereds anany of the assets included in the valuation have either
reached, or are approaching the end of their economic Ii%%s'.

In assessing Queensland Rail's 2013 DAU and 2015 DAU tariff proposals, the QCA has needed to
address, among other things, the issuassed by a more than 80 per cent jump in annual
maintenance costs, compared with those proposed by the QCA in its 2009 Draft Decision. In
doing so, the QCA has canvassed different valuation methodologies in the context of the
assessment criteria in sectid 38(2) of the QCA Act.

The difficulty of settling the matter is shown by the widely diverging views of the various
parties.

As Aurizon said:

Queensland Rail's submission has not acknowledged the fundamental basis for the rejection of
the prior valuation. ... The QCA has not ignored the regulatory precedent but correctly noted that
the precedent needed to be reviewed in light of a material change in circumstghces.

The QCA does not agree with Aurizon's submission to the extent it suggests there widesda set
prior valuation or a relevant regulatory precedent. However, the QCA notes Aurizon's
contention that the very significant jump in annual maintenance costs and ongoing high levels
of renewal capital expenditure necessitated a review of appropriate oalogies and values

for the West Moreton network.

The QCA acknowledges that the review has been an important element of this regulatory
process that Queensland Rail has had to engage with, and the QCA has had regard to the
interests of Queensland Railaharise from the review. However, the QCA does not accept the
characterisation submitted by Queensland Rail that the QCA, or the review, has created
regulatory uncertainty because a certainty from the past has been displaced.

As discussed above, DORC d&ther the sole regulatory valuation approach adopted in
Australia, nor the settled valuation approach for the West Moreton network.

626 Queensland Rail, suB6, Annexure 3: &7.
627 Queensland Rail, sub. 33: 4.

622QCA 2005: 77.

629 Aurizon, sub. 29: 4.
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After having regard to all of the criteria in the QCA Aci88(2)), we have valued the assets
using a methodology approiate to the circumstances of the West Moreton network, including

its standard, configuration and condition. Those circumstances include that the network is so far
from modern engineering equivalent that a conventional DORC valuation is not appropriate.
This is shown by various factors, including a réaubling of maintenance spending from a
level we previously considered reasonable, and Queensland Rail's forecast that high levels of
maintenance and capital spending would continue for at least anotherdiedsevertheless,

our valuation approach uses aspects of a DORC methodology, particularly for recognising the
value of assets dating from before coal services began in thel@8@s, that still have
remaining expected useful life.

In this context, the QCAoes not consider that its approach to valuing the West Moreton
network would have an impact on Queensland Rail's future investment decisions.

Consistency and expectations

Queensland Rail's consultant PwC also suggested that Professor Menezes' approach to
regulatory certainty and expectations was inconsistent between the West Moreton network
asset valuation and the adjustment amount. PwC said:

In the context of assessing a change in asset valuation approach for Queensland Rail, Professor
Menezes is dismis® of Queensland Rail's expectations, yet for access seekers he accepts
unequivocally the same premise for access seekers in the context of a tariff adjusfment.

We disagree with this premise. As explained in the discussion of the adjustment amourin later
this chapter, Queensland Rail engaged in conduct that gives rise to an expectation that it would
apply an adjustment charge provision to recoup or refund any difference between interim
tariffs and those approved in a new undertaking (see Section 8.tt8soDecision).

In contrast, the West Moreton network regulatory asset base valuation was never settled and,
in proposing its tariff in the 2013 DAU, Queensland Rail should have expected that the QCA
would carefully review that valuation, particularly eiv Queensland Rail's proposed near
doubling of the maintenance costs.

For any adjustment amount, a key factor is promoting future efficient use and investment in the
network and dependent markets by preserving regulatory certainty that will arise froimggiv
effect to the expectation that an adjustment amount would be included in the approved access
undertaking.

This is not analogous to the QCA's treatment of existing assets which takes into account the
extent to which the assets continue to have remagiexpected useful life. The assets being
considered here are sunk and any valuation as at 1 July 2013 of these assets that is appropriate
having regard to the approval criteria in section 138(2) should not have a forward investment
impact, in a regulatoryegime where efficient future investment is added to the RAB and
recovered through approved access charges.

We have not signalled our 'willingness to reopen settled matters such as the asset valuation', as
Queensland Rail claini%. Rather, we have determinkan efficient asset value through the
regulatory process, that is appropriate to approve having regard to the approval criteria in the
QCA Act (d38(2)). Now that the RAB as afuly 2013 is settled, along with the other aspects

630 Queensland Rail, suB6, Annexure 3: 10.
631 Queensland Rail, sub. 33: 4.
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of the tariff methodol@y, Queensland Rail, access seekers and access holders will benefit from
the regulatory certainty that this creates (see Section 8.17 of this Decision).

Treatment of renewal assets and 'zero value'

We consider assets that were installed as capital investmmand have a remaining expected
useful life should be included in Queensland Rail's regulatory asset base. This will provide
Queensland Rail with an opportunity to recover its capital investment in those assets.

Our proposed valuation explicitly includessets in which Queensland Rail has made capital
investments and that have remaining expected useful lives. This includes $170.8 million for
track®2and $6.7 million for signals and telecommunications assateund 70 per cent of the
QCA's total valuatiorat 1 July 2013. All of the value of these assets reflects asset renewal
expenditure, since 1983 for rail, and more recently for signals and teleg8ms.

However, where the asset was installed or replaced as a maintenance activity, its value (and the
need © continue to 'maintain’ it by future replacement) is accommodated by providing
Queensland Rail with a substantial maintenance allowance.

If Queensland Rail wishes to capitalise some of its maintenance activities that are more capital
in nature, then thee may be a case to do §¥.But it would not then be appropriate to also
include costs for those activities in the annual maintenance allowance used in the building
blocks for the tariff. This applies to a range of assets, including ballast and timbegrsleep

Queensland Rail said in its December 2015 submission that it had been denied an opportunity
to know which assets assessed in our asset valuation had been renewed or reptadas.

have addressed this by providing Queensland Rail and other stakehaoldrsour West
Moreton and Metropolitan network tariff model, that shows how all the assets disclosed by
Queensland Rail and its predecessors were treated in the QCA's valuation.

It is misleading to suggest that we have 'zeadued' assets as stated by @msland Raf® The

value of assets that, in the QCA's view, have no remaining expected useful lives, such as tunnels,
cuttings and embankments, has been incorporated in the value given to the network as a
whole. Assets such as sleepers, that have prewdosen installed or replaced as maintenance
activities (the cost of such maintenance being recovered as part of Queensland Rail's tariff) have
continued to be treated as maintenance activities. This is discussed further below.

Queensland Rail said in March 2016 submission that the Draft Decision tariff model failed to
include 'numerous post995 assets' and a 'significant one in four steel for wood sleeper
replacement program' that was undertaken before 19950ur consultant B&H has reviewed

its assetvaluation assessment in light of the new information provided by Queensland Rail. We
have published B&H's report on the valuation and other matters with this De&&idime B&H
assessment and our consideration of the appropriate response to QueenslatsdsRlaihission

is discussed in more detail below, in the '‘QCA Approach’ section.

832 The ‘track’ category includes rails, sleepers, ballast@ther related assets, as Queensland Rail does not
separately record its spending on these items after 2007. The valuation for rails in place before BX8 is $
million.

633 See B&H015: 4856.

634 See SectioB.110f this Decision.

635 Queensland Rail, suB6: 27.

636 Queensland Rail, sub. 26: 27.

637 Queensland Rail, sub. 33:.27

638B&H2016 Part 2.
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Service potential

Conceptually all assets, viewed in isolation, can contribute to the overall service potential of the
network. But that is not the determining factor of whetha standalone value should be given

to the asset for the purposes of a valuation in a regulatory context. The regulatory context does
not exactly mimic the outcomes of a competitive mankdébr example, regulation allows a
return on and of the value of sk investments. It follows that a valuation in a regulatory
framework occurs in the context of achieving the objectives of the regulatory regime, having
regard to the particular circumstances of the assets in question, and need not follow a particular
theoretical construct.

Assets with remaining service potential, but expired expected useful lives, include essentially
perpetual assets such as tunnels, cuttings and embankments.

Tunnels, cuttings and embankments

The rail infrastructure on the West Moreton mabrk includes tunnels, cuttings and
embankments whose characteristics, and therefore service potential, do not change materially
over time%3°

We have had regard to the remaining service potential of these essentially perpetual assets in
arriving at a valugor the West Moreton network. The service potential and value of the
tunnels, cuttings and embankments is reflected in the value we have given to the network as a
whole.

In simple terms, our approach compares the actual lives of Queensland Rail's apses a
their expected useful lives. To do otherwise for tunnels, cuttings and embankments would
overcompensate Queensland Rail and might provide it with a return in perpetuity.

We consider our approach is consistent with the regulatory treatment by tha @l other
regulators of assets once they have been accepted in the RAB. If we accept an asset in a RAB,
the regulated entity earns a return of capital allowance each year (reflecting a loss in economic
value). After the invested capital is fully returnetie asset remains in the RAB, but its value is
recognised only in the value of the network as a whole. The asset is-watued for regulatory
purposes, even if it continues to have service potential. To do otherwise would be to provide a
regulated enity with windfall gains.

Queensland Rail said little about service potential in its submissions on our October 2015 Draft
Decision, except to argue in a report from PwC that 'a regulator ought to ... consider the service
potential of the existing assets,oh the historic basis on which the relevant assets were
developed®4°

We again note that the assets the service potential of which is essentially perpeheal
tunnels, cuttings and embankmentdave a standard and configuration that would not be built
for amodern equivalent assét! However, we note as an aside that, while we have not applied

539 The tunnels, cuttings and embankments differ from assets such as bridges and culverts that, while long
lived, do eventually have to be replacecuttings and emankments are similar to tunnels as they receive
only incidental maintenancén this assessment cuttings and embankments are captured witlein th
‘earthworks' asset categorfNevertheless, there are aspects of 'earthworks' that are dissimilar to tunrels, a
earthworks receive some maintenance (ab@yger cent of the proposed maintenance budget for vegetation
control, drain cleaning and minor earthworks maintenance) and some capital expenditure (Ebpert cent
of the proposed capital expenditure budget fformation strengthening works).

640 Queensland Rail, sub. 26, Annexure 3: 6.

641 See QCA 2015: 176.
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a DORC valuation, if we were doing so the value of an obsolete asset (i.e. an asset that uses a
technology or configuration that is not the modern engineering equiahould be zero.

This confirms our view that, while we have had regard to the service potential of the tunnels,
cuttings and embankments, it is appropriate to reflect their value in the value we have given to
the network as a whole. They have service i only because of the ancillary infrastructure
that operates.

Assets replaced through maintenance

We acknowledge that the situation for shortbved assets, such as wooden sleepers and
ballast, is different. We are aware that they are still in sendnd have remaining expected
useful lives. However, it is clear that this is because they have been installed or replaced
through maintenance costs that have formed (and will, on the QCA's approach, continue to
form) a component of the revenue that Queeastl Rail has been authorised to derive from the
service. Queensland Rail has provided information about past maintenance spending on the
West Moreton network over the last 20 years. Over the same period, Queensland Rail has
received coal tariff revenue, $éarge part of which has gone towards that maintenance.
Queensland Rail has also proposed significant spending on maintaining these assets in its 2013
and 2015 DAU submissions.

Given these assets have been replaced through maintertanoe generally multipldimest
we have continued a high maintenance allowance required to keep those assets in service.

To include these kinds of assets in the asset base, while continuing to allow Queensland Rail to
recover the cost of replacing these assets as maintenance, sostdd result in Queensland Rail
receiving a windfall by, in effect, receiving a return of its investment in those assets twice.

Treating the replacement of those assets as maintenance costs rather than including them as
part of the asset base does notpiwse any material disadvantage on Queensland Rail because
Queensland Rail receives a return of those assets by way of the maintenance cost allowance.
There would generally be limited scope for Queensland Rail to generate a return on those
assets because @ensland Rail's maintenance cost will be recovered at more or less the same
rate that it is incurred.

The QCA accepts there may be some time difference between incurring the maintenance cost
and recovering it, but that difference could apply both waysatTif, at times Queensland Rail
may recover its maintenance cost before it is incurred; and at other times Queensland Rail may
incur its maintenance cost before it is recovered. However, over the regulatory period, the QCA
considers that these timing diffences are broadly likely to cancel each other out, so that the
overall effect will be that Queensland Rail recovers its maintenance cost at or about the time it
is incurred.

Therefore, Queensland Rail does not face a material disadvantage from recaberingst in

the maintenance allowance rather than having the cost included in the asset base to receive a
return on and of capital. Moreover, Queensland Rail receives a cashflow benefit from this
treatment.

Mindset and evidence

We do not consider that is necessary to establish the mindset of investors in 1867, in order to
draw the reasonable conclusion that providing a return on their tunnels, cuttings and
embankments in 2015 would result in windfall gains.

The tunnels, cuttings and embankments have rmsen there for almost 150 years. We have
not seen accounting records to show that they have or have not been fully recovered, and
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consider it unlikely that such records exist. However, as Professor Menezes says in his July 2015
report, 'it is neither posble or necessary to consider the mindset of the investor at the time of
the investment%42

The assessment of windfall gains and the adverse effects on allocative efficiency of Queensland
Rail's proposed asset valuation is based on economic logic, rather rélying on knowing
exactly what investors expected at the time the infrastructure was built. Professor Menezes'
analysis shows that a return on assets that have exceeded their expected useful lives yields
windfall gains and this increases the risk thlbcative efficiency may be affectétf. Professor

King emphasises this point, saying that, while including or not including a windfall gain in the
opening asset base will not affect future investment by a regulated firm, that does not mean the
decision isieutral.

Raising the asset base by including a windfall gain, under building block regulation, will in
general lead to higher prices for access seekers and will lead to a lower level of allocative
efficiencyt*4

We note that the 'expected useful life' of @sset does not depend on any particular person's
expectation but rather is an economic concept that postulates a hypothetical investor making
an investment decision based on the period of time over which such asset would deliver a
returnt that period beingeferred to as the 'expected useful life'.

Queensland Rail has, in its December 2015 submission, again argued that, because evidence of
investors' intentions in the distant past is not available, it is impossible to form a view that the
current owner willmake a ‘windfall gairf*® Queensland Rail's adviser PwC said:

In our view, the current owner of an asset cannot and should not be held responsible for the
perceived expectations of some earlier entity that made the initial investment de&&ion.

As ProfessoMenezes has advised, the exact expectation, and even nature, of the original
investor is not relevant to forming a view that a X¥@arold asset is beyond any life over which
an investment might be recovered. He said:

for windfall gains to exist it is hmecessary that the entity making the original investment had a
commercial motivation and that it expected to recover the full costs of the investment, including
the return on capital, during the expected useful life of the asset. ... That is, regaoflless
whether the entity making the investment over a century ago expected to recover the cost of the
investment over the life of the asset, it would not have expected to earn any revenue past its
expected useful life of the as<ét.

We consider that it is respnable for Queensland Rail to receive a return on unrecovered
investments. However, we consider that it is correct to reflect the value of assets whose
expected useful life has expired in the value of the network as a whole.

Queensland Rail proposal nqifaroved

The pricing principle in section 168A(a) of the QCA Act is that the price of access to a service
should generate expected revenue that is at least enough to meet the efficient costs of
providing access to the service and a return on investment censurate with the regulatory

and commercial risks involved.

642 Menezes, F 2015 13.

643Menezes, F 2015 10c11.

644King, S 2016: 5.

645 Queensland Rail, sub. 26, Annexurd@.
646 Queensland Rail, sub. 26, Annexure 3: 5.
847 Menezes, F 2014.
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However, Queensland Rail's proposed valuation would lead to a price that generates returns
that exceed this amount. Whilst such an outcome is not precluded by section 168A(a) alone, it is
relevart to other paragraphs in section 138(2). As Professor Menezes says:

[TIhe key issue is to ensure that the asset value does not result in access prices that embody
monopoly rent.

X F 5hw/ FLLNRBFOK GKFG LIXFOSa | Lpetd expec®ds Gl t dzS
useful lives yields a higher return than could have been anticipated by an investor undertaking

the initial investment decision. This increases the risk that access prices are sufficiently high to

distort competition in relevant markets anchpact adversely on investment in coal exploration

and production.

Moreover, allowing QR to earn a return on assets with an expired expected useful life would yield
windfall gains®48

An access price calculated on the valuation proposed by Queensland &aitatopromote the
economically efficient investment, operation and use of the infrastructure that provides below
rail services on the West Moreton network and therefore has the potential to adversely affect
competition in upstream and downstream markets.

Such a price, encompassing windfall gains and monopoly rents, would distort competition in
relevant markets and impact adversely on investment in coal exploration and production as it
would be materially higher than the efficient price ($38(2)(a) andd) and 69E).

Further, it is in the interest of access seekers and holders to pay a return on and of an asset
value that does not provide windfall returns {88(2)(e) and (h)). Avoiding windfall gains and
monopoly rents is a matter to which we have regjén considering the West Moreton network
tariff, including the RAB valuation for the purposes of setting that tarifi38(2)(h)). In
Professor Menezes' view:

[Wi]indfall gains from regulation can be generated by allowing a regulated firm to recousr cos
associated with assets that, despite having an expired expected useful life, are still funétidning.

In particular, it is not in the interest of access seekers, access holders, or their customers, to pay
a return based on the value of a modern equivalasset, when they are also paying for
forecast levels of maintenance and replacement capital expenditure forecast that reflect a
network that is not modern equivalent standard or condition.

It would also be against the public interest to allow windfalhgaas that would have potential

to reduce competition and discourage investment in downstream markets such as coal mining
and coal tenements, reducing economic growth in Queensland. An expectation that the
regulatory regime would allow windfall gains wdutause investors to favour projects in
jurisdictions where this was not the case, and reduce the chance they would invest their capital
in Queensland (438(2)(d)).

Indeed, an excessive price that reduced the incentive for investment in dependent manlaet
rely on access to Queensland Rail's below rail services will increase the risk to Queensland Rail
that the assets in which it has invested to provide the service will be strand&88&2)(b)).

Therefore, having regard to all the approval criteimathe QCA Act (438(2)), we do not
consider it is appropriate to approve the 2015 DAU which contains the asset valuation proposed
by Queensland Rail.

648 Menezes, F, 2015b: §34.
649 Menezes, F, 2015b: 31.

210

2y



Queensland Competition Authority Reference tariffs

QCA required valuation

Our analysis has been informed by the future maintenance and capital expenditur
requirement. The QCA has proposed a maintenance allowance and capital expenditure our
consultant considers necessary for the aging network to remain operating (see Sections 8.11
and 8.15 of this chapter).

The economic value of a railway network will eefl factors including the expected cost of
maintaining and replacing parts of the network to make it fit for purpose and keep it that way.
Queensland Rail's proposed nedubling of its maintenance spending on the West Moreton
network in the forthcomingegulatory period, compared with the 20§83 spending, has been

a material matter in our consideration of the 2015 DAU. The ongoing high capital spending,
without any increase in capacity, is also relevant to the value of the network that is being
replacedthrough this investment.

New Hope, Yancoal and Aurizon have again pointed to the relationship between asset value and
ongoing costs in their December 2015 and March 2016 submis¥ftiNew Hope said that:

it is selfevident that the value of an asset islirgnced by its condition, and that high ongoing
maintenance and replacement expenditure is clearly indicative of the age and technical
obsolescence of the relevant infrastructure and its unsuitability for its currerfbluse.

Coal trains are able to use thi¥est Moreton network only because of the high maintenance
spend. The QCA has recognised the critical importance of the very high maintenance costs to
the viability of the network by including substantial compensation for these costs in the
reference tarif.552 Aurizon said:

Aurizon considers that in light of the material variation in infrastructure management costs that
the QCA has correctly identified two options:

(1) Retain the original valuation and approve efficient infrastructure management costs
consistentwith the assumed infrastructure standards; or

2) Make appropriate adjustments to the DORC valuation and approve the actual efficient
infrastructure management costs which reflect the actual infrastructure standards.

Aurizon supports the QCA's position togdke latter approach to improve the robustness and
reliability of the building blocks estimates due to their closer proximity to Queensland Rail's
actual cost$53

We broadly agree with Aurizon's assessment. The imbalance between the maintenance and
capitalcost$>* and the network valuation might be addressed by reducing those ongoing costs
to be consistent with the standard of the network implied by Queensland Rail's proposed value.
But in this case, we consider the high maintenance and capital costs agssagg to keep the
network operating?>®

850 New Hope, sub. 22:3¢14; sub. 32: 2&22; Yancoal, sub. 27: 2; sub. 35: 5; Aurizon, sub.¢Z0: 4

551 New Hope, sub. 22: 14.

852The combined maintenance and forecast capital cogsare minded to accept are about 91 per cent of
Queensland Rail's proposed amount (see Seciohk and8.15 of this Decision).

653 Aurizon, sub. 29:eb.

854 Queensland Rail's forecast capital expenditure in the 2015 DAU of $141.9 million is about tHeezlras
its proposed maintenance costs of $143.0 million (see Sections 8.15 and 8.11 of this Decision).

85We note that B&H has assessed that the efficient maintenance costs for a 'mature’' modern equivalent
railway facing the same 'severe topography' as Yhest Moreton network would be approximately $30,000
per kilometre per year. See B&H 2015: 28.
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If the maintenance spending were to be reduced, trains would no longer be able to use the
West Moreton network and therefore the assets could not be used. The value of the network is
therefore dependent upon the highmaintenance costs. Without such high levels of
maintenance, Queensland Rail could not generate revenue fnenmetwork

Some of the assets that are particularly maintenamtensive are wooden sleepers and ballast,
each of which require regular replacemt.5¢ The cost of replacing those assets has previously
been allowed as a maintenance cost rather than as part of the asset base, and the QCA has
continued that approach in this Decision.

Other assets require only incidental further work once they havenbleuilt. Key among these

on the West Moreton network are the tunnels, cuttings and embankments, all of which were
completed by the time rail services to Toowoomba began in 1867. The tunnels, cuttings and
embankments are essentially perpetual, and do nepend on significant maintenance to
remain in service. Indeed, they are now akin to a natural feature of the landscape and will most
likely have the same remaining service potential in 100 years as they have now, with no further
capital expenditure and sygrct to them continuing to form part of a viable rail network.

Tunnels, cuttings and embankments depend on the other assets that are integral to a rail

network, such as rail and sleepers, to have any value at all. Without tracks going through them
and trans carrying goods or passengers on those tracks, the tunnels, cuttings and embankments
of and by themselves have no value. The question for an economic regulator (using a building
block approach to setting a tariff) revolves around the value of the aloeahat should be

given in the tariff for investment in tunnels, cuttings and embankments.

The tunnels, cuttings and embankments on the West Moreton network were built almost 150
years ago and the accounting records to enable a DAC valuation are nabkvalle have had

to form a judgment about the valuation of the tunnels, cuttings and embankments having
regard to how long ago they were built, the fact that they have exceeded their expected useful
lives and the interests of stakeholders including Quémets Rail. In these circumstances, the
tunnels, cuttings and embankments are reflected in the value of the network as a whole.

We have therefore developed a RAB valuation that recognises the investments Queensland Rail
has made in its network, both befosnd after coal services began in the Mi@90s. Similar to

a DAC approach, we have assessed the value based on actual costs reported by Queensland Rail
where possible. In other cases, our valuation approach uses aspects of a DORC methodology,
particularlyfor older assets such as steel rails, that still have remaining expected useful life, but
for which actual costs are not available. Accordingly, our valuation approach:

(a) gives separate value to assets such as rail, concrete sleepers and concrete britiges tha
have been replaced as capital items and have not reached the end of their expected
useful lives;

(b) takes account of and gives value to assets such as wooden sleepers, fences, ballast and
wooden bridges through the allowed maintenance expenditure; and

(c) givesvalue to tunnels, cuttings and embankments through the value given to the
network as a whole.

This approach provides a valuation that is appropriate having regard to all the criteria in section
138(2).

656 B&H2015: 23,25 for sleepers and 20 for ballast
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In forming our view for this Decision, we have hadawl to all the submissions and comments
from Queensland Rail and other stakeholders, including those provided in December 2015 and
March 2016 after our October 2015 Draft Decision.

Among these, we have considered Queensland Rail's March 2016 submissemewal assets
that Queensland Rail suggests the Qélied to includen its Draft Decisiorvaluation®’

The QCA has, during the course of its detailed assessment of the asset base proposals in
Queensland Rail's June 2013 DAU and 2015 DAU, consideremfthmation provided in
material accompanying the DAUs. We also asked Queensland Rail (through requests during the
assessment of both DAUs) to provide further information the capital expenditure that
Queensland Rail claimed for inclusiarthe openimg asset valuation.

In general, the material considered by the QCA, including Queensland Rail's information
provided in its initial submissions and responses to information requests, was detailed in
respect of the years before 2007, but less detailed speet of the period after 2007, in that

the post2007 capital projects were described in terms of categories of assets, rather than
specific asset®® The QCAIn its Draft Decision valuatiofargely adopted Queensland Rail's
figures for capital expenditug incurred after 1995save in respect of assets with expired
expected useful lives and assets which are recovered by way of maintenance costs as discussed
above)®°

Following the issue of the Draft Decision, Queenslandarailedthat there were anumber of
assets which should have been included in the opening asset’¥d4d4ewever, thesavere not
specifically identified in its earlier submissions and responses to information requests.

We engaged our rail technical consultant B&H to advise us to the egtessible, based on the
evidence provided and other relevant information that was available, whether those assets had
been included in oubraft Decisiorvaluation%6t

In particular, Queensland Rail referred to a program of steelleepering from beforel 995,
but provided no further evidence as to the timing, scope, standard or cost of the work, beyond
saying the resleepering had taken place before 1995.

B&H considered that the pr&995 steel sleepers cited by Queensland Rail were 'maintenance
and opexfunded'8¢® The QCA notes that Queensland Rail will receive and has received an
allowance that provides for such maintenance and operating costs.

Queensland Rail also submitted to the QCA a list of assorted assets from after 1995, including
fences, telephoa equipment, three concrete culverts, a steel culvert, six axle counters and a
concrete bridge, that it said we had failed to include in our Draft Decis@nation®6*
Queensland Rail did not provide any further evidence in its Marcle 2dthmission that wuld

enable the QCA to assess whetlmr not these specificassets were included iaggregate

857 Queensland Rail, sub. 33:;20b. 33, Att4.

858 This detailed information on the pr2007 assets was froan asset register provided to the QCA as part of
QR Network's western system tariff proposal in 2008.

659B&H was able to ushe information from the 2008 asset registéo identify specific assets from before
1995, that Queensland Rail did not identifyit;isubmissions, but which we included in our valuation.

660 Queensland Rail, sub. 33: 27.

661 For further details, please see B&HL16 Part2.

662 Queensland Rail, sub. 33:.27

663B&H 2016Pat 2: 11¢12.

664 Queensland Rail, suB3, Att. 4.
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capital spendingnformationit had already submittedand which we had largely adopted in the
Draft Decision valuation)

B&H assessed in some detail the ph985 assets listed by Queensland Rdllis assessment is
set out in Table 2 in Part 2 of B&H's Supplementary Report, with specific responses for all the
assets cited by Queensland Rail in Attachment 4 to its M20&ésubmissiorf®®

B&H found that, on the bahce of probability, all assets cited in Queensland Rail's Attachment 4

except one had been included in the QCA's opening asset val§&ti@&H was unable to

dzy RSNIi 1S | Fdz2NIKSNJ FaaSaavySyd o0SOFdzaS vdsSSyat
into categories whereas its subsequent information provided in March 2016 was about specific

assets (and Queensland Rail had not confirmed whether these particular assets were or were

not contained in the earlier, lesspecific information it provided). Queenalh Rail has provided

no explanation for why it failed to identify the value of these assets in its earlier submissions

and responses to information requests.

In the circumstances, the QCA is satisfied that it has made a proper allowance and in particular
is not satisfied that it has not allowed a value for those asspexified in Attachment 4 to
Queensland Rail's March 2016 submission

The one exception is a ‘concrete rail bridge' listed by Queensland Rail as being installed in April
2011. B&H determinedhat the bridge was installed as part of repairs to the track east of
Toowoomba after major flooding in 2011, and provided an initial estimate that the bridge had a
value of about $1 million (in $201%Y.

In relation to the concrete bridge installed in 2] the QCA accepts that if the bridge was not
part of the earlier information that Queensland Rail provided, it is entitled to an allowance for
this asset. However, at this stage, Queensland Rail has not provided sufficient information for
the QCA to proerly assess the value of the bridge.

The QCA accepts that one option is for us to simply accept a value for the concrete bridge based
on the limited information provided to us. However, we consider that a better option is for
Queensland Rail to make a suoission under the capital expenditure approval process in
Schedule E of the undertaking, once approved, for the bridge to be included in the regulatory
asset base.

This submission would need to give sufficient information for the QCA to fully assesduke v

of the asset, and to determine whether it was appropriate to include in the asset base.
Relevantly, the capital expenditure process provides that, if the QCA finds that the scope,
standard and cost of the capital project is prudent, the asset willabeepted into the
regulatory asset base.

Accordingly, our proposed value for the West Moreton common network between Rosewood
and Columboola, at 1 July 2013, is $254.5 million.

Decision

The review of the RAB valuation in light of the ongoing high maintamand capital spending

has been an important element of this regulatory process and the QCA has been alert to and
had regard to the interests of Queensland Rail that arise from the review and resulting asset
valuation (s138(2)(b)). In particular, the QCis satisfied its required valuation will allow a

665B&H 2016Part2: 13¢17.
666 B&H 2016Part2: 13;17.
667B&H 2016Part2: 11
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return on investment that is commensurate with the regulatory and commercial risks of
providing access for West Moreton network coal service$§8A(a)). However, the QCA is not
satisfied that the revievihas given rise to regulatory uncertainty for Queensland Rail that arises
for consideration.

To allow a return on investment by which access holders and end users were paying for both
high maintenance spending and for assets that were renewed through riwihtenance
spending, or paying for assets that had reached the end of their effective useful lives, would
overcompensate Queensland Rail for the regulatory and commercial risks of providing access.
This would not promote economically efficient investmentthe West Moreton network or
competition in relevant markets, including those for abgea# haulage, coal production and

coal tenements (s4.38(2)(a) and 69E). Such a return will increase the risk to Queensland Rail
that the assets in which it has irsted to provide the service will be stranded188(2)(b)).

Taking account of and giving value to assets (that have been funded through maintenance
allowances) by the future maintenance allowances, and reflecting the value for tunnels, cuttings
and embanknents in the value given to the network as a whole will provide incentives for
Queensland Rail to efficiently invest in its network and promote competition in relevant
markets, including those mentioned above. The required valuation is in the publicshteset

will not discourage investment in relevant markets which would reduce economic growth in
Queensland (s138(2)(a) and (d)).

The required valuation is in the interests of access seekers and holders in paying a return on and
of an efficient investrant value that is commensurate with Queensland Rail's regulatory and
commercial risks of providing accessl38(2)(e) andh)).

We have also had regard to the effect of excluding existing assets for pricing purposes. The
QCA's view is that its approadh, valuing the network as a whole, does not exclude existing
assets for pricing purposes, which have been taken into account in the way discussed above.
However, even if the proper reading of the words 'the effect of excluding existing assets for
pricing purposes' in section 138(2)(f) would mean that the approach we have taken does involve
excluding existing assets for pricing purposes, that is a matter to which we have had regard, and
having done so, we would not come to a different decision.

Avoiding winlfall gains and monopoly rents, as the valuation does, is a matter the QCA
considers relevant in considering the regulatory asset base valuation (s. 138Q@j(lhjs basis

and having regard to the criteria in section 138(2), the QCA's Decision ist tigatnot
appropriate to approve the 2015 DAU proposed by Queensland Rail and the undertaking should
be amended to apply a regulatory asset base value of $254.5 million for the West Moreton
common network between Columboola and Rosewood, Aly 2013

Sunmary 8.11

The 2015 DAUSs to provide for an opening asset value of $254.5 million for the We
Moreton common network between Columboola and Rosewood, as at 1 July 2013.

668 This figure is rolled forward to derive the opening asset value for the tariff period beginning 1 Julg€616
Sectim 8.17 of this Draft Decision).
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8.14 Past capital expenditure
Queensland Rail's 2015 DAU proposed opening asset valududit 2015 included claims for:

i historical capital expenditure incurred during 2@08 to 201213 (historical capital
expenditure); and

i capital expenditure incurred during 204B4 and 201415 (pre2015 DAU capital
expenditure).

Historical capital expentlire

In the 2015 DAU, Queensland Rail included a new claim for capital expenditure it incurred
during 200708 to 201213 on the West Moreton network. Queensland Rail said the underlying

capital projects were triggered by freight (i.e. nooal) services, i were on the common

network, and referred to it as transport service contract (TSC) capital. Queensland Rail said the
I32P0SNYYSyil FdzyRSR G(KS NBUdNY 2ys FyR 2F% GKS
value of TSC capital at 1 July 2013 was $hillidn 56°

Our 2015 Draft Decision said that it was reasonable to consider investments on the shared
network that benefitted all traffics as a common network capital expenditure. However, our
Draft Decision also stated that investors need only receivéuanen, and of, their investments

once to avoid windfall gains. Since Queensland Rail was receiving a return on, and of, the TSC
capital from the government, we did not consider the TSC capital for the purposes of deriving
the reference tariff for coatarrying train services in the West Moreton netwdrk.

Stakeholders' submissions

Queensland Rail rejected our treatment of the TSC cafitélurizon suggested exercising due
diligence when considering capital expenditure as common network €8sts.

QCA analysiind Decision

Our decision is to consider the TSC capital in the West Moreton common network regulatory
asset base, as nearly all of the TSC capital benefits all traffics.

However, our Decision is not to include the returns on, and of, the TSC capita fjourposes

of deriving the coal reference tariffs. This is because Queensland Rail is receiving a return on,
and of, the TSC capital from the government and including the TSC capital returns in the
building block revenue requirements for recovery fromak services will amount to double
recovery by Queensland Rail of those investment ca8ts.do not consider it appropriate for
Queensland Rail to receive more than once a return on, and of, its investments.

Our assessment and treatment of TSC capital

Queesland Rail said that the 2015 Draft Decision treatment of not considering the TSC capital
in the West Moreton common network asset base meant that common network investments

669 Queensland Rail, sub. 2: 35, 49; 2015g: 2.
670QCA 2015: 18182.
671 Queensland Rail, sub. 26:@®9. In a letter of 29 April 2016, Queensland Rail stated it was concerned that
aspects of the TSC arrangement had been treated incorrectly in our 2015 Draft Decision and informed that it
will provide afizNJi K SNJ adzo YAaaAz2y G2 GKS v/! WkHa &az22y Fa Ll2aaai
Rail advised that it was not putting in a further submission. It is unknown what aspects of our Draft Decision
did Queensland Rail have concerns with. In any eveiits December 2015 submission, Queensland Rail
raised concerns on the TSC capital matter and we have considered them in making this Decision.
672 Aurizon, sub. 20: 25.
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triggered by norcoal users were allocated solely to those users. Queenslandifigaid this
approach was inconsistent with the QCA's earlier view of allocating all common network
investments between coal and namal users, regardless of who underwrote the investment.
Queensland Rail said that the Draft Decision approach would ptrevéom fully recovering

the costs of its investmenfs3

We have considered Queensland Rail's 2015 DAU and reviewed our 2015 Draft Decision
treatment of the TSC capital in light of Queensland Rail's and other stakeholders' comments.
There are two issues:

i Is TSC capital expenditure a common network expenditure?
i How to treat government support for TSC capital?

We reiterate our earlier view that incremental investment on the network shared by different
traffics could benefit all traffics. For example, a patjto improve the track standard will result

in increased reliability and lower maintenance requirement and will benefit all traffics.
Therefore, it is reasonable to consider such investment as a common network capital
expenditure and to allocate it amosg the different classes of uset¥. We have also
considered Aurizon's comments that not all investments on the West Moreton network may
benefit coal and normoal service§’®

Given these considerations, to the extent the TSC capital is on the shared neiwbbenefits
all traffics it should be considered in the West Moreton common network RAB.

We engaged B&H to independently assess Queensland Rail's TSC capital expenditure claim. B&H
considered that nearly all of the TSC capital was on the shared netwarlbamefitted all
traffics 57 We are satisfied with B&H's assessment and we have considered the TSC capital in
the West Moreton common network RAB.Furthermore, we have allocated a share of the TSC
capital to coal services for the purposes of determiningl geference tariffs in this Decision

(see Summary 8for our consideration of coal allocatiaf fixed common network costs

We also reiterate our earlier view that investors need only receive a return on, and of, their
investments once to avoid windfajains?’® Queensland Ralil is receiving a return on, and of, the
TSC capital from the government, and it should not seek to also receive the TSC capital returns
from access holders/seekers. On that basis and for the purposes of determining coal reference
tariffs in this Decision, if returns related to the part of the TSC capital allocated to coal services
were included in the building blocks revenue requirements for recovery from coal traffics, it will
amount to double recovery of those investment costs. duldle recovery will not promote
efficient investments in the network, will not be in the public interest and the interests of access
seekers and access holders, and it is not appropriate having regénd sssessment criteria in
section 138(2) of the QCAct.

673Queensland Rail, sub. 26:¢®8.

674QCA 2015: 18182.

675 Aurizon, sub. 20: 25. Aurizon Bt& RY WC2NJ SEF YLI ST Gdzyy St RSSLISyAy3I YI ¢
O2Ft OFNNEBAY3I GNIAY aSNBAOSE yR Aa G(KSNBF2NB y2a |

676 B&H identified that around 99 per cent of the TSC capital was on the common network (B&HP2A1R8,
9¢13).

877 The rolled forward value of the TSC capital at 1 July 2013 is $18.4 million. This is more than Queensland
wlkAfQa WdzZ & Hnmo @l ftdzS 2F bmtoddp YATftA2Yy 06SOFdzasS 4SS K
(see Section 8.16 of this Decision).

678 QCA 2015: 182.

217



Queensland Competition Authority Reference tariffs

Our assessment shows that the regulatory returns related to the TSC capital, based on
regulatory WACC and regulatory asset lives, are less than the returns Queensland Rail receives
from the government. Therefore, for the purposes of determining ce&trence tariffs, we

have deducted from coal revenue requirements, governrdentded returns related to the part

of the TSC capital allocated to coal services, subject to a cap of the regulatory returns, as any
additional return Queensland Rail receivesimatter for Queensland Rail.

Our Decision prevents Queensland Rail from double recovering the efficient investment costs
related to the TSC capital allocated to coal services, and is appropriate having regactdo s
138(2) of the QCA Act.

Pre2015DAU capital expenditure

In the 2015 DAU, Queensland Rail included a claim of $39.3 million for capital expenditure
carried out in the West Moreton network during 2013t and 20141557°

Our 2015 Draft Decision proposed to accept as prudent $37.7 millionthatf capital
expenditure, having regard to our consultant's (B&H) adtge.

New Hope supported our 2015 Draft Decision about Queensland Rail's claim for past capital
expenditure®s!

Since stakeholders did not raise concerns regarding our Draft Decisiontabqute-2015 DAU
capital expenditure, we accept as prudent $37.7 million of the-2&¥#5 DAU capital
expenditure. We have allocated a share of this capital expenditure to coal services for the
purposes of deriving the West Moreton coal reference tarifthiis Decision (see Summary28.

for our consideration of coal allocatiaf fixed common network costs

Summary 8.2
Forthe treatment of past capital expenditure2015 DAUSs to providethat:

(@) the regulatory return on, and of, the TSC capital allocatedctual services be
deducted from the capital charges for the coal regulatory asset base, for the
purposes of deriving the reference tariff.

(b)  $37.7 million of the capital expenditure incurred during 20434 and 201415
is considered in the West Moreton commmonetwork regulatory asset base.

8.15 Forecast capital expenditure

In the 2015 DAU, Queensland Rail proposed a capital indicator process and made a provision for
PpMnmddp YAfEAZY Ay F2NBOIad OFLMAGEE SELISYRA G dzNJ
for reflecting in its proposed ceiling prié&.

Our 2015 Draft Decision proposed forecast capital expenditure of $144.2 million, which was
greater than Queensland Rail's proposal due to some maintenance activities being treated as

679 Queensland Rail, sub. 2: 36. The amount reported here includes interest during construction.

680 QCA 2015: 182484. The amount reported here includes interest during construction.

%81 New Hope, sub. 22: 16.

882 Queensland Rail's proposed pruderassessment processwhere prudency of capital expenditure is
assessed for scope, standard and costs for the expenditure to be included in theéR&Bisidered
separately irSection & of this Decision.
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capital works that outweiged our proposed lower expenditure for some aspects of the capital
program (for example, slope stabilisation works on the Toowoomba range).

Stakeholders' submissions

Queensland Rail had significant concerns with aspects of B&H's assessment of foretalst cap
expenditure and provided new information in support of its 2015 DAU propésal.

Miners supported B&H's assessment of Queensland Rail's forecast capital expenditure and said
they relied on the QCA to assess the prudency of actual capital expentiture.

QCA analysis and Decision

Our Decision accepts forecast capital expenditure of $137.9 million for thgdameperiod July
2015 to June 2020 for the purposes of the capital indicator, which is 97 per cent of Queensland
Rail's proposal of $141.9 million.

We will assess the planned capital works in detail through the prudency assessment process in
the approved undertaking. A key aspect of that assessment will be to determine whether
Queensland Rail explored the feasibility of alternative solutions.

Approachto assessing forecast capital expenditure

We engaged B&H to review its previous assessment of forecast capital expenditure in light of
stakeholders' comments, including new information provided by Queensland Rail in its post
Draft Decision submission.

B&H retained its previous assessment relating to aspects of forecast capital expenditure on
which Queensland Rail raised concerns. For example, B&H did not accept:

1 Queensland Rail's claim of a higher expenditure for:

- slope stabilisation works on the Toowoomizange due to past works and considering
that Queensland Rail was yet to commence the proposed work that was subject to
further analysis by Queensland Rail; and

- level crossing reconditioning program due to lack of information about the proposed
scope and ansidering that a substantial expenditure was planned for a related activity
(level crossing compliance¥®

1 Queensland Rail's argument that ballast undercutting should not be capitalised, as B&H
considered that the scope proposed by Queensland Rail waalgctureconstruction of
track, which was a capital activity.

However, as noted in the discussion on maintenance costs, B&H considered treating rail
renewal as a maintenance activity rather than as a capital item to be appropriate, given the
smaller scopend lower cost submitted by Queensland Rail in its December 2015 submission.

Ultimately, B&H's revised assessment resulted in a total forecast capital expenditure of $137.9
million for the fiveyear period July 2015 to June 2G20.

683 Queensland Rail, sub. 26: 47 and Annexure 2.

84 NewHope, sub. 22: 16 and sub. 32: 24; Yancoal, sub. 27: 2 and suk535: 4

685B&H 2016, Part 1:¢B.

586 This is equivalent to the B&H recommended total forecast capital expenditure of $124.4 million (June
2015$%), which excluded capitalised interest and indlatadjustment.
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QCA Decision

We accept that Queensland Rail needs to make capital improvements to its ageing railway to
maintain the integrity of its network. We are satisfied that B&H's assessed $137.9 million is a
reasonable estimate of Queensland Rail's future capital program for the/dieperiod from

July 2015 to June 2020.

We consider a capital indicator that reflects a reasonable assessment of the planned capital
expenditure is in the interests of all parties. It would promote efficient investment in the
network and prevent tariffs bem misspecified due to inappropriate projections of capital
works. Therefore, we accept the $137.9 million capital indicator, having regard to the
assessment criteria in section 138(2) of the QCA Act.

However, we also note B&H's observation that Queensld&al has proposed capital
expenditure without rigorously evaluating alternative solutions. Given this, while we accept
$137.9 million for the purposes of the capital indicator, we will subsequently assess the capital
works in detail through the prudencyssessment process in the undertaking. A key aspect of
that assessment will be to determine whether Queensland Rail has appropriately explored the
feasibility of alternative solutions.

As considered in Section 8.3.2 of this Decision, we treat the entim@thcapital expenditure

as common network capital expenditure as it is on #iarednetwork and would benefit all
traffics. Therefore, as per Summary 8Section 8.3.3 of this Decisionye have allocated about
71 per cent of the forecast capital expenge to coal train services, reflecting the ratio of
80/113 path&?®’, and used the resultant $97.3 million for the purposes of deriving the West
Moreton coalreference tariffs88

As considered in Section 83f this Decision, our approach to allocating tsa® coal traffics is
appropriate, having regard to the assessment criteriseiction 138(2jhe QCA Act.

2032 embargo on coal trains

Our 2015 Draft Decision noted a statement in Queensland Rail's May 2015 submission which
indicated that coal trains witiot continue through the Metropolitan network beyond 2032. Our

Draft Decision observed that Queensland Rail's capital and maintenance programs did not
NEO23yAasS GKAAa Hnow SYOFNH2 2y O2If GNIAya |y
stakeholder® FdzNII KSNJ O2YYSyidazx Aa (2 |aasSaa vdzsSSyaftl
oFaAra GKFG O2Ft GNIYyalNI gAaff O2yliAydz$S 6Se2yR
In its postDraft Decision submission, Queensland Rail said that there was no 2032 embargo on

coal trains and that itsnanagement of the West Moreton network and Metropolitan network

was not based on a '2032 embargo on coal tréitfs'.

bS¢ 1 2L &FAR Al ¢l & LINHzZRSY(d F2N G64KS v/! G2 |
basis of operations continuing beyond 2032. Heere New Hope suggested reviewing it in the

next undertaking assessment in the event that the 2032 embargo remained in%tace.

687 As considered in Section 8.3Bhange in circumstancehe fixed cost allocator for 20136 is 69.5 per
cent.

688 This compares to the $133.0 million Queensland Rail considered for deriving the ceiling price for West
Moreton coal servicem the 2015 DAU.

689 QCA 2015: 184.87.

690 Queensland Rail, sub. 33: 38.

891 New Hope, sub. 31: £18.
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We note that the 2032 end date for coal trains is an extension of the previous 2024 end date
FYR GKI &G v dzSSy antl maihRnance prdgi@rais a@ hdtdifféicted by this end date.
We also note that both Queensland Rail and coal miners do not consider it as a constraint and it
has not affected their planned operations at this stage. Taking all this into account, we consider
this matter is best left for consideration in the next undertaking period when there is likely to
be greater clarity on whether the embargo will remain in place.

8.16  Capital charges for the coal RAB

One of the pricing principles is that the price of accesa service should generate expected
revenue for the service that is at least enough to meet the efficient costs of providing access to
the service and include a return on investment commensurate with the regulatory and
commercial risks involved (568A(a))

The QCA and other regulators seek to achieve this by applying the financial capital maintenance
(FCM) principle (also known as the NPV=0 principle). This principle means that investors in
regulated monopoly infrastructure have the opportunity to receisturns on, and of, their
capital investment and have an incentive to make economically efficient investments in the
future. FCM achieves this by requiring that the present value of the expected future cash flows,
including returns on and of capital, eqaathe amount invested to provide the regulated
service$9?

Following the setting of the RAB, we are able to determine the efficient capital charges to be
included within approved maximum allowable revenue limit. This involves components for:

i areturn on cajialt based on a WACC applied to a RAB; and

i areturn of capital based on a suitable depreciation method.

Return on capital

Identifying an appropriate rate of return is important to setting ceiling prices for access charges
for coalcarrying train servicethat operate on the West Moreton network.

As discussed in Section 3.7 of this Decision, Queensland Rail used an indicative WACC of 6.93
per cent in developing its proposed ceiling prie.

In this Decision, we have applied two different WACCs.

For assessg the 201816 tariff, we have used the WACC of 6.93 per cent that was proposed by
Queensland Rail in its 2013 and 2015 DAUSs, and was used to assess prices in the QCA's 2014 and
2015 Draft Decisions. This was based on titmeant WACC parameters assesseer the 20

business days immediately before 1 July 2##3Queensland Rail said riflee rates were

higher in previous period®¥® This matter is discussed in Section 3.7 of this Decision. The tariff
relevant to the 20182016 period is discussed in greatstail in Part C of this chapter.

For the purpose of Queensland Rail's proposed rate of return for coal reference tariffs from
1 July 2016, we have used a WACC of 5.73 per cent per annum, based evatiamt WACC
parameters assessed over the 20 busingags beginning 12 March 2016. This is outlined in
more detail in Section 3.7 of this Decision.

892 For a more detailed discussion of FCM and the NPV=0 principle, see QCA, 2014a.
693 Queensland Rail, sub. 29¢41.

694 QCA, 2014d:14243.

695 Queensland Raisub. 26: 30.
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Return of capital

2S SyR2NES vdsSSyatlyR wlAf Qalined@dcatiandRsed ohJLINE | OF
asset lives that reflect the physical lives lo¢ assets.

Given the age profile and estimated lives of the West Moreton network betow
infrastructure, we have formed the view that asset lives should be measured in terms of their
physical lives. This is capped at 100 years, which is the Auststtiadard design life for

bridges®°® and the expected useful life for essentially perpetual assets such as tunnels, cuttings

and embankments.

We also consider that straighine depreciation is a reasonable approximation of the actual
time profile forthe@ & SG @ f dzr A2y 2F (GKS 2Said a2NBi2y ySi

We note New Hope's suggestion that if a 'tariff arising from a pure building blocks methodology
is not appropriate', one way of addressing this would be to apply an alternative depreciation
profile 597 However, we do not find this is necessary as the building block tariff set out below is
appropriate having regard to the approval criteria in section 138(2) of the QCA Act.

Accordingly, we have decided to approve asset lives for the purposes ofatialgstraightline
depreciation charges as outlined in Tablek2low.

Table D Approved asset lives®

Asset class Asset life (years)

Track 35
Roads 38
Fences 20
Signals 20
Bridges 100
Tunnels 100
Culverts 100

Earthworks 100

Land acquisition csis 50
Telecommunications 20
Other 20

QCAapproved capital charges

Based on our decisions above, we approve capital charges to be included within the maximum
allowable revenues used to derive the ceiling price for-caatying train services as outd in
Table 2 below.

6% B&H 2014: 77.

597 New Hope, sub. 22: 17.

598 These asset lives apply to capex since 2007. The asset lives that apply to assets before 2007 are the value
weighted remaining lives based on B&H's asset value assessmen2(B&HA49.
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8.17

Table 2 Capital charge®?®

$m 2016/17 2017/18 2018/19 2019/20

Capital charges $14.2 $15.6 $17.0 $18.2

C2NJ Gl E RSLINBOAIFGAZ2YS 6S dzaSR vdzSSyafthoy R wl Af
exceptiors, where data was insuffian. %0

Summary 8.3

The 201DAUisto reflect the West Moreton network capital charges as per TaBleabove
and include a WACC, for assessing the 20036 tariff, of 6.93%; and, for the purpose ¢
Queensland Rail's proposed rate of return for coal refepentariffs from 1 July 2016
include a WACC of 5.73%

See definition of 'WACC' in Appendix F.

QCA's required reference tariffs

vdzSSyatlryR wkAfUda wnmp 5!! LINRLI2ZaAaSR I OSAfAyS3
PmpdnmMk Qnnan A% Fa +aG M Wdz & Hwn

For the reasons set out above, having regard to the approval criteria in section 138(2) of the
QCA Act, we do not consider it appropriate to approve either the ceiling price or reference tariff
proposed by Queensland Rail.

We have instead derived a sEnce tariff at a ceiling price we have assessed based on inputs
for the four years beginning July 2016. In applying the mechanisms discussed above in
Sections 8.3 to 8.6 of this Decision to the volumes, building blocks and capital charges discussed
above in Sections 8.10 to 8.16, we have considered a number of related issues, including:

1 the tariff period;

1 the roll-forward of the asset base; and

i corrections and changes to the tariff model

These matters are explained in turn below, before we:

1 summarise tle way the West Moreton reference tariff is derived,;

i assess whether the tariff complies with the pricing limits we require in the undertaking; and

i set out why our required prices are appropriate with regard to section 138(2).

Tariff period

Queensland Radl'2015 DAU proposed a tariff for the five years beginning 1 July 2015, and a
ceiling price that it based on building blocks forecasts for those years. Our October 2015 Draft
Decision also proposed a tariff starting on 1 July 2015 (for indicative purposes).

89 These capil charges were calculated as the sum of return on capital (based on the 1 July 2016 WACC) and
return of capital, less inflationary gairased on thecoatallocatedregulatory asset base roll forwardnd less
the capital charge based dhe coalallocatedshare ofTSC capitaBgction8.140f this Decision).

"0The exceptions were the tax depreciation for the Western System Asset Replacement (WSAR) project and
the TSC capital.
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However, in this Decision on the 2015 DAU, we have derived a tariff over the four years
beginning 1 July 2016. For the purposes of the adjustment amount mechanism discussed below,
we have also derived a tariff for the three years beginning 1 July 2013fthethe 201516
financial year, uses building blocks inputs based on our assessment of forecasts for that year
from the 2015 DAU this is discussed in more detail in Section 8.20 below.

This approach is appropriate for a number of reasons, including:

(@) Theapproval date for the new undertaking is most likely to be during the 20067
financial year, which aligns with a tariff derived starting at the beginning of that period.

(b) The WACC for the 2015 DAU was set based omariant parameters assessed ovaet
20 business days beginning 12 March 2016. We consider it appropriate to use that WACC
for the forwardlooking period that is, the period starting 1 July 2016. In this regard,
there is also a WACC that, based on Queensland Rail's conduct, was expéseddal
for the period beginning 1 July 2013, that we have applied for that earlier period (see
Sections 3.7, 8.18 and 8.20 of this Decision).

(c) The period over which the adjustment charge process applies is expected to be mostly
covered by the tariff relang to the 20182016 period.

We consider that a tariff derived over the period starting 1 July 2016 is likely to advance the
legitimate business interests of Queensland Rail as it aligns with the period over which the
WACC has been set and provides a tpanent and readily understood approach for calculating
the tariff (s.138(2)(b)). For the same reasons, the 2€A® tariff will promote the efficient
investment in and use of the rail infrastructure and be in the interest of access seekers and
access holdes (s.138(2)(a), (e), (h)). We therefore consider it appropriate to apply this period,
having regard to all the approval criteria in section 138(2).

Asset base roflorward

Queensland Rail's 2015 DAU proposed an asset value at 1 July 2013, then farileard using
forecast capital expenditure to derive an opening asset base at 1 July 2015.

We have applied the same methodology, but rolled forward the common network asset base to
1 July 2016, using:

(@) our assessed opening asset base at 1 July 2013 of$&8Mion (see Section 8.13 of this
Decision);

(b) our assessed prudent capital expenditure for 218 and 201415 of $37.7 million (see
Section 8.14); and

(c) our assessed capital indicator of $26.0 million for 2115(see Section 8.15)

This gives a common netrk opening asset value of $312.4 million at 1 July 2016.

Corrections and changes to the model

We made some changes to the tariff model used in the Draft Decision to address
inconsistencies and minor errors and reflect new information that became availablese
included:

(@) changing the compounding and discounting rate from the inflation rate (used by
Queensland Rail in its model) to WACC for the operating expenditure and maintenance
components in the building blocks calculation and the NPV formula. Usil@Cw&lects
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(b)

(€)

(d)

(e)

the opportunity cost of capital and is consistent with the discounting of other costs in the
building blocks;

updating the 20142015 inflation rate with the actual ABS CPI data, rather than the
assumed CPI of 2.5 per cent for indexing operagxgenditure that is based on
Queensland Rail's 20423 belowrail financial statements and rolling forward the asset
base. This means that a consistent inflation rate is applied for both the escalation of the
tariff, and the escalation of the building lglks components. The escalation by actual CPI
would have been done in the peapproval tariff indexing process if the undertaking had
been approved earlier;

fixing a formula error in reproducing the 192807 historical developer contribution and
AFDfunded capital expenditure datathis had a normaterial effect on the 19952007
historical capital expenditure value;

addressing an inconsistency in the data source when splitting the B&ROgrE RAB
values into prel995 assets and 1983007 capital expendit@r this had a normaterial
effect on the coahllocated values of pr&995 and 19962007 assets; and

addressing an inconsistency with the 2015 DAU in the QD®¢apital expenditure roll
forward (we used 11 months for 20638 in our Draft Decision, and anew using 12
months, which is the same as the 2015 DAthis had a normaterial effect on the
capital expenditure values.

Tariff summary

In assessing the West Moreton tariff, we have applied:

(@)

(b)

(c)

(d)
(e)
(f)
(9)

an allocation to coal traffics of:

® 70.8 per cent for fixed costacluding postl995 assets, forecast capital
expenditure and fixed maintenance and operating costs (see Section 8.3.3 of this
Decision);

(i)  58.4 per cent for prel 995 assets (Section 8.4.1); and
(iii) about 98 per cent for variable maintenance and operating c(®¢tion 8.3)%*

forecast weekly demand of 62.8 weekly train paths for coal and 3 foicoahservices
(Section 8.10);

maintenance costs allocated to coal of $71.0 million over the four years from 1 July 2016
to 30 June 2020;

operating costs allocated tooal of $22.6 million over the four years;

a capital indicator allocated to coal of $79.2 million over the four years;
an opening coal asset base of $223.0 million (at 1 July 2016); and

a WACC of 5.73 per cent for the period from July 2016 to June 2020.

The above mechanisms and building blocks give a tariff for the West Moreton network of
$17.92/'000gtk, as at 1 July 2016, split into $3,011/train path and $8.96/'000gtk.

701 Different allocators for variable costs were used for the Rosewood to JomlangJondaryan to
Columboola sections to reflect coal's share of forecast gtk volume in each of those two sections.
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The tariff for 1July 2013 to 30 June 2016 is discussed below in Part C of this CBaptsr
discussed in Section 8.6 above, the Metropolitan network tariff is escalated from the tariff that
would have applied in the period starting 1 July 2013is therefore addressed in the
discussion in Part C below. The -€fdalated Metropolitan netwd tariff at 1 July 2016 is
$16.66/'000 gtk, split into $1,Bftrain path and $8.33/'000gtk.

All the tariffs are set out in Appendix A of this Decision, which also provides further information
on aspects of the building block model.

Compliance with pricingmits

We have assessed the West Moreton network tariff against the pricing limits we require in the
undertaking (see Section 3.4 of this Decision). We note that New Hope has asked that we
confirm that services from the Cameby Downs mine (Columboolarigddop) will be expected

to pay access charges that cover at least their incremental é&Stge confirm that this is the

case.

QCA Decision

We consider it appropriate with regard to the approval criteria in section 138(2) of the QCA Act
to require a WestMoreton network tariff of $17.92/'000 gtk as of 1 July 2016. Our
consideration of the approval criteria includes:

(@) the object of Part 5 (38(2)(a)) our Decision promotes efficient investment in, use of,
and operation of, Queensland Rail's declared inftecture, which will have the effect of
promoting effective competition in upstream and downstream markets by removing
regulatory uncertainty about an appropriate access price

(b) the legitimate business interests of Queensland Rall38(2)(b), (c)) Queensnd Rail
continues to recover coal allocated efficient costs from forecast coal services, including
returns reflecting the option value of coal paths not forecast to be contracted by coal
traffics during the 2015 DAU peripd

(c) the public interest (s138(2)d)) our Decision promotes the future development of
mines and the aboweail market by signalling to customers that they will not have to pay
for assets that have reached the end of their expected useful lives, or pay access charges
that include the costfor capacity they are unable to contract

(d) the interests of access seekers and users of the West Moreton netwdrR§&)(e),
(h))t they are not required to pay reference tariffs that include costs reflecting capacity
they are unable to contract

(e) the effect of excluding assets for pricing purposesl83(2)(f)y we have not excluded
assets for pricing purposes. We have reflected the value of assets that have value only
because of maintenance in the maintenance allowance and we have reflected the value
for tunnels, cuttings and embankments in the value given to the network as a whole

() the pricing principles (s438(2)(g) and 168A))although our Decision does not generate
expected revenue from coal train services that is at least enough to meet the effficien
costs of providing access to the service and include a return on investment
commensurate with the regulatory and commercial risks involved (having regard to the
adjustment discussed below), that is an appropriate outcome having regard to all of the
relevant considerationsand

702New Hope sub. 22: 19; see al§ection 8.5.4 above.
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(g) other relevant matters (sl38(2)(h)j we are preserving regulatory certainty for
stakeholders by requiring an adjustment for previous revenue-ogeovery by
Queensland Rail, consistent with the expectations generated by QueeriR&lsl
previous statements. We have also had regard to the avoidance of monopoly profits and
windfall gains, and to the interests of access holders.

Summary 8.4
The2016;2020 reference tariffs in the 2015 DAdte to providethat:

(@ West Moreton network taiff components are consistent with our reference
tariff of $17.92/'000gtk, as at 1 July 2016; and

(b)  Metropolitan network tariff components are consistent with our reference
tariff of $16.66/'000 gtk, as at 1 July 2016

The other components of the tariffs argpecified inAppendixA of this Decision.

See Schedul®, clause3.1(e) in Appendix F.
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8.18

We have considered the appropriate approach to addressing the expectations of stakeholders
about an adjustment to reflect the difference beden theaccess chargdabat Queensland Rail

has in fact received since 1 July 2013 andabeess chargetat it would have received if the
reference tariff approved in this Decision had applied since that date.

Adjustment amount expectations

The 2008 amess undertaking was extended by the QCA to 30 June 2045, an interim
position and on the basis that each of the (now withdrawn) replacement DAUs proposed by
Queensland Rail provided for the new tariffs approved by the QCA to apply from 1 July 2013. In
addition, the now withdrawn replacement DAUs included an adjustment charge provision which
provided, in effect, for recovery or refund (as applicable) of the difference in access charges
paid by access holders since 1 July 2013 and the access chargestifithave been paid if
calculated in accordance with the new reference tariff approved by the QCA (‘adjustment
amount'). The adjustment charge provision required Queensland Rail to recover or reimburse
the adjustment amount by making adjustments to futumecess charges to be paid by access
holders?%*

In contrast to its previous DAUs, Queensland Rail's 2015 DAU proposes to apply the new tariff
approved by the QCA from the date of approval of the new undertaking, without the kind of
adjustment referred to hove.

The QCA has determined that the access charges that have been received by Queensland Rail
since 1 July 2013 significantly exceed the access charges that it would have received if
calculated on the basis of the reference tariff now proposed to be @mmt. If the new access
undertaking (which contains the QCA's views on the appropriate cost build up for setting
regulated tariffs) did not contain an adjustment mechanism, the QCA's indicative estimate is
that Queensland Rail has received approximatel® 8@llion more than it would have received

if an adjustment were applie®®

In this section, the QCA considers the impact of the change in Queensland Rail's approach,
stakeholders' submissions with respect to that issue and whether, in these circumsiemtes
having regard to the criteria in section 138(2), it is appropriate to approve the 2015 DAU. In
doing so, the QCA has reviewed its Draft Decision position on this matter in light of stakeholder
comments and further information provided by Queensland.R&i

Background

An adjustment amount has been received by Queensland Rail and its predecessors in the past
through approved access undertakings through the operation of an Adjustment Charge
provision. This provision operated to reflect the difference betwescess charges paid by
reference to interim (extended) and approved tariffs (although Queensland Rail says it did not

703 This was given effect to by a series of extensions approved by the QCA.

704 See forexample Schedule A to the February 2013 DAU.

705 Qurestimate with an indicative #6 sensitivity range.

706 Queensland Rail has submitted further information to the QCA following the issuing of a s. 185 notice under
the QCA Act.
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retain the benefit of the adjustment amount). Queensland Rail says it has never paid an
adjustment amount in the past’

Nevertheless, his method of addressing delays in finalising tariffs in an approved replacement

dzy RSNIi I {1Ay3 KlFa 0SSy dzaSR 020K ¢gKSy (G(KS | R2dz

when they favoured access holders. These adjustments were applied in:

i 2006, to refund tacustomers the difference between access charges paid from July 2005 to
June 2006 and the access charges that would have been paid pursuant to the reference tariff

I LILINE GSR F2NJ GKIFG LISNA2R o6& GKS v/! Ay vw bS{

i 2010, to recouprbm customers the difference between access charges paid from July 2009
to June 2010 and the access charges that would have been paid pursuant to the reference
GFNRAFF | LILINRPGSR F2NJ GKIG LISNA2R o6& GKS v/ !
undertaking. The adjustment was applied both by QR Network for tariffs in the central
Queensland coal network and Queensland Rail for the West Moreton network coal tariffs.

Queensland Rail proposed an adjustment amount (to operate as though the new reference
tariff applied from 1 July 2013) in all of its (now withdrawn) voluntary DAUs to replace the 2008
undertaking S OK 2F vdzSSyatlyR wlkAfQa al NOK HAMHZ
provided for such an adjustment.

These adjustment amounts in the voluntary DAAJS NBE  FdzNIKSNJ O2y FANXSR o8
letters accompanying its May 2013, November 2013 and May 2014 extension DAAUSs, each of
which said it intended to apply its tariffs from 1 July 2013 through adjustment charge provisions
in its replacement DAU. Aigon has noted that in its 2014 Annual Report Queensland Rail said
that its approved reference tariffs would be backdated to 1 July Z€f13.

In October 2014, the QCA released its Draft Decision on the June 2013 DAU. On 12 December
2014, Queensland Rail witrelv the June 2013 DAU.

The 2008 access undertaking expired on 30 June 2015.

Queensland Rail's 2015 DAU proposal

Queensland Rail submitted its 2015 DAU on 5 May 2015. Queensland Rail does not propose to
apply an adjustment charge provision in the 2015 DAlklation to the difference in access
charges it has received since 1 July 2013 and the access charges it would have received applying
the reference tariff that would have applied from that date. In other words, Queensland Rail
does not propose an adjusient amount to address any previous over or under recovery of
access charges

Stakeholders' comments on the 2015 DAU prior to the Draft Decision

On 15 May 2015, QCA staff published a staff paper inviting stakeholders to provide further
information in respase to a set of questions relating to Queensland Rail's proposal not to apply
the tariff approved by the QCA with effect from 1 July 2013 through adjustment charge
provisions in its replacement DAU.

7 Queensland Rail, sub. 26:c3t.

708 Aurizon, sub. 20: 11; Aurizon, sub. 29: 6. See page 32 of the Queensland Rail 2014 Annual Report at
https://www.queenslandrd.com.au/about%20us/Documents/QueenslandRail_AnnualFinancialReport_2013
-14_FINAL.pdf
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Five submissions were received on the 2015 DAU pridreédtraft Decisior?®

In addition to raising procedural concerns (which the QCA addressed in the Draft Decision),
Queensland Rail said that the QCA could not require an adjustment amount pursuant to the Act.
Queensland Rail provided an opinion from Corrar@iers Westgarth dated 29 May 2015. In
that opinion, it is stated that the QCA cannot, as a matter of law, compel Queensland Rail to
apply a retrospective reference tariff for a number of reasons, including the Transfer Notice
issued under section 9(1)@¥ the Infrastructure Investment (Asset Restructuring and Disposal
Act 2009 (QId)).

In contrast, stakeholders said an adjustment amount was:
1 not inconsistent with the pricing principles (s. 168A) in the QCA Act; and

i one of a range of factors thatererelevant in the context of the QCA's approval criteria in
section 138(2).

New Hope, Yancoal and QRC (on behalf of its Members) said they had expected that an
adjustment amount would be included in the approved access undertaking and indicated that
this expetation arose from the conduct of Queensland R#ilStakeholders referred to
Queensland Rail's extension DAAUs in May 2013, November 2013 and May 2014 (which
retained adjustment charge provisions) and accompanying letters. The QRC said its Members
had advied that their expectations had been formed on the basis of repeated assurances from
Queensland Rail's senior executives during meetings held throughout the development of
Queensland Rail's DAWNew Hope quoted extracts of correspondence from Queensland Ra
indicating that the tariffs would apply from 1 July 2048Aurizon, New Hope and QRC said
adjustments were consistent with past practice in previous regulatory periods, with New Hope
referring to the adjustments being applied in 2006 and 2010.

New Hopesaid adoption of Queensland Rail's proposal would be a departure from regulatory
precedent and demonstrate that a regulated entity can manipulate the timing of an undertaking
process for financial gaiti? New Hope also submitted that if the QCA considetwt a lower

tariff than Queensland Rail was currently charging should apply, a failure to apply the reference
tariff from 1 July 2013 would result in a windfall gain to Queensland Rail, being a return in
excess of that which the QCA assesses to be commatieswith the regulatory and commercial
risks involved®® Yancoal also referred to a windfall gain arising from a monopoly service
provider delaying the finalisation of its undertaking.

Stakeholders said that the impact of Queensland Rail's proposal waskaof regulatory
certainty, in Yancoal's case likely to lead to its shareholders reassessing the risks associated with
investing in Queensland and being a part of the Wdsteton network,and an increase in
sovereign risk. Yancoal noted its view thastbannot be in the public interest. Yancoal said that
should the proposal be adopted, its Cameby Dowmirge would be in serious jeopardy.

The QRC said that, in the context of access holders being in the process of weighing up major
investment decisionsiicapacity expansions, uncertainty and associated contingent costs would
need to be factored into the decision making of those companies as a direct result of
Queensland Rail's conduct. New Hope noted that regulatory certainty is in the public interest

709 Queensland Rail, sub. 4; Aurizon, sub. 6; New Hope, sgb2;, @RC, sub. 14; Yancoal, sub. 16.
71ONew Hope sub. 12: 4; Yancoal sub. 16: 5; QRC sub. 14:2.

"INew Hopesub. 124.

2New Hope, sub. 12: 6.

713New Hope, sub 12. 8.
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and that increased regulatory uncertainty is likely to lead to existing or potential coal miners
reassessing the risks associated with new investment in the West Moreton network and a
reduction in potential competition for rail haulage services with matdhial on impacts.

Aurizon too said that it expected an adjustment, based on the representations given by
Queensland Raif*

The consistent theme of the stakeholder submissions was that stakeholders expected an
adjustment amount and if an access undertakimgs now approved without the inclusion of
such an adjustment amount, there would be a detrimental impact on regulatory certainty and
consequential reassessment of regulatory risk in the future, with adverse investment impacts.
For instance, stakeholdersida

[tihese factors will have a significant detrimental effect on regulatory certainty and the resulting

increase in sovereign risk may be sufficient to reassess the risks of business relating to the QR
networkand conversely the attractiveness of oppoitigs outside the QRetwork:>

[tlhere is a lack of regulatory certainty and a significant increase in sovereign risk in Queensland.
It is also worth noting that the change in QR's position from its previous representation has
caused Yancoal to be sceptiohimany aspects of QR's Undertakitg

[cllearly all current users of the West Moreton system have now been put on notice and
Queensland Rail's written commitments may be reversed at any time. Similarly, all future and
prospective users of the system witiwn have to factor in an escalated risk premium into their
calculations to reflect the apparently ephemeral nature of the commitments from Queensland
Rail717

QCA's Draft Decision

The QCA's Draft Decision was to not approve the DAU and to ask QueensldodReaihd the
DAU to (amongst other things) provide for an adjustment amount for West Moreton network
(i.e. west of Rosewood).

Stakeholders' comments after the Draft Decision

Queensland Rail continues to maintain that the QCA cannot require an adjustmentnam
pursuant to the Act, including asserting that it is retrospective and does not comply with the
pricing principles.

Queensland Rail said:

i the adjustment amount would mean that the QCA would set a price that does not comply
with the principle in sectio 168A(ay®and

i the retroactive effect of the proposed tariff cannot be avoided by stating the reference tariff
will only apply from the date of the approval of the 2015 DAU as one must look at the
substance, not the form, of the QCA's proposal to assesaie effect’*°

In contrast, stakeholders said an adjustment amount is:

i not retrospective; and

714 Aurizon, sub. 6:@.

"ISNew Hopesub. 1286.

"6 Yancoalsub. 165.
"TQRCsub. 143.

8 Queensland Rail, sub. 26:c13.
9 Queensland Raisub. 26: 16
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9 consistent with the proper application of the QCA Act as it is one of a range of factors that is
relevant in the context of the QCA's approval criteria irtisecl38(2).

New Hope, Yancoal and Aurizon continued their submissions that a failure to include an
adjustment amount would lead to increased regulatory risk and uncertatfty.

New Hope, Yancoal and QRC all said this would lead to a reassessment obregidatn the
future, both in the West Moreton network and Queensland in general. For instance,
stakeholders said:

[1]f an adjustment amount is not ultimately provided for that will be such a substantial and
unwarranted change to the regulatory framewof&nd Yancoal's expectation of how it would
operate based on both the provisions of the current undertaking and QR's previous
representations) that the resulting regulatory uncertainty will necessarily be taken into account
when Yancoal and its shareholdeare considering future investment in Cameby Downs (in
comparison to other mines within the Yancoal portfolio for which this issue does no®&xist)

[T]he material variation from applied regulatory precedent without adequate and reasonable
substantiationof a material change in circumstances is likely to have negative implications for
complimentary investment by rail operators and end customers in the fidture

The fact that QR has attempted to do this has increased NHC's assessment of the risks of

investingh y G KA&a NBIAZ2Y odd bl /Qa FaasSaavysSyid 27 AygSaidy
on the New Acland extension project (on which a decision has to be made over the coming year)

would then be assessed on a basis akin to having a high sovereigatirigk23

In contrast, Queensland Rail said that an adjustment amount would create regulatory
uncertainty because:

[ilt shows that the QCA may change material aspects of its regulatory approach from access
undertaking to access undertaking affecting theiligh of Queensland Rail and other
stakeholders to invest and operate; and there is no certainty in the currently regulatory process
as to what the price will ultimately B&

Moreover, Queensland Rail submits:

stakeholders would have been aware that a veéduy draft access undertaking can be
withdrawn at any time and, therefore, would have had the knowledge and understanding that
any provisions in it could be changed and therefore would not rely on them in making investment
decisions; similarly stakeholdergould have been aware that the QCA may also refuse to
approve a voluntary draft access undertaking with the result that none of the proposed
provisions have any regulatory effegt.

Second Request for Comments

On 19 January 2016, QCA staff published & g@per requesting that stakeholders make
further comment in response to the submissions matfe.

720 Aurizon, sub. 20: 11, New Hope, sub: 212621, Yancoal, sub. 27: 1.
2lYancoalsub. 27:1

22 Aurizon sub. 2011

722New Hopesub no. 215

724Queensland Rail, sub. 26: 14.

25 Queensland Rail, sub. 26: 14.

726QCA 2016e.
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Stakeholders' comments aftesecond Request for Comments

Queensland Rail retained its view that there is no legal, commercial or regulatory basis for the
adiustment amount?” and said, among other things:

i1 Queensland Rail has never in the past received any benefit from any adjustment amount as
those amounts were paid to Aurizon Network;

i The adjustment amount was only one element of an overall suite of methoslog
assumptions and forecasts used to determine reference tariffs; and

i Stakeholders would have been aware that a volun@AtJcould have been withdrawn at
any time and therefore would not rely on them in making investment decisions. The 2013
DAU was onla draft document and subject to change or even withdraf#l.

New Hope retained its view that the adjustment amount was appropriate and reiterated that
the approval of the 2015 DAU without an adjustment amount would undermine confidence in
the regulatory rgime and have negative impacts on investment. Among other things, New
Hope said:

1 While it is true that stakeholders would have been aware that a voluntary DAU could be
withdrawn at any time, stakeholders were not aware that Queensland Rail would renege on
its commitments;

1 Queensland Rail's position that it was willing to provide an adjustment amount as a package
of measures meant that Queensland Rail 'is opposed to an adjustment amount because it is
seeking to 'offset’ what it considers is a worsening ®pibsition in other areas. That in itself
should be enough to demonstrate the inappropriateness of QR's position’;

i1 Any future mining investment on the West Moreton network would need to be considered
in the context that it is reliant on a monopoly servim®vider that is willing to extract
monopoly rents; and

1 Evidence that the disincentive is real will exist only after investment decisions have been
taken’29

New Hope also submitted legal advice from Brian O'Donnell QC which said that the adjustment
amount 5 not retrospective. Mr O'Donnell's advice states that, among other things.

an approved access undertaking cannot commence to operate prior to the time of its approval.
But once approved, the terms of the access undertaking can regulate matters between the
access provider and the user by reference to events that occurred prior to the time of the
approval730

Like New Hope, QRC and Yancoal reiterated their earlier views that Queensland Rail reneging on
its commitments to provide an adjustment amount has undeed investment3!

Aurizon too reiterated its earlier views on the need for an adjustment amount and said, among
other things:

While it may be correct that Queensland Rail did not receive the adjustment amount approved by
the QCA, this is of little practiceelevance to customers of the same declared service who paid

27 Queensland Rail, sub: 33: 27.

28 Queensland Rail, sub: 33:@2®.
29New Hpe, sub: 31: &.

ONew Hope, sub: 32: Schedule 1: 3.
B1QRC, sub: 34-2; Yancoal sub: 35: 2.
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those amounts. The horizontal separation of Queensland Rail from the Central Queensland Coal
bSGi@g2N] oO6/v/b0 KFa y2i NBadzZ G§SR Ay | YFGSNRFIT OKI y3

QCA analysis and Decision

We have considered Queensland Rail's 2015 DAU and stakeholder submissions in accordance
with our obligations in the QCA Act.

Based on the considerations set out in this chapter and having regard to the relevant factors in
section 138(2) of the QCA Acyrdecision is that:

i itis not appropriate to approve the 2015 DAU; and

i itis appropriate to amend the 2015 DAU to include an adjustment amount provision which
provides for the amount that Queensland Rail receives after commencement of the
undertaking to le adjusted by reference to the difference between access charges in fact
paid between 1 July 2013 and the date when the adjustment amount is calculated, and the
access charges that would have been paid for that period if calculated on the basis of the
reference tariff that would have applied in that period (i.e. that amount being the
adjustment amount).

Adjustment amount is not beyond power

The QCA considers the pricing principles, including section 168A(a), to be fundamental
considerations, but that doesoh mean they have primacy over other considerations and it does
not mean that it is necessary for them to be ‘complied with'. It is open to the QCA to consider
that a DAU which provides for a price that allows a service provider to recover at least the
efficient costs of providing access to the service and a relevant return on investment, is,
including by reference to other factors such as the object of Part 5 of the QCA Act (s.138(2)(a)),
the interests of access seekers and holdersl38(2)(e) and (h)) rad the public interest
(s.138(2)(d)), not one which is appropriate to approve.

This is discussed generally in Chapter 10 and further in relation to the adjustment amount
below.

The QCA does not accept Queensland Rail's position that an adjustment ansount
retrospective. The QCA accepts stakeholder views that the QCA's reference tariff is prospective
and will come into effect from the date the access undertaking is approved. The QCA is of the
view that an adjustment amount is to be paid by Queensland &t the 2015 DAU is
approved and merely takes matters that have occurred in the past as the basis for calculating
that amount. The fact that such a clause would operate by reference to things that have
happened in the past, does not make it retrospeetiv

The core of Queensland Rail's argument is that the QCA has proposed an adjustment amount:

in a way that retroactively affects Queensland Rail's access price revenue earned in a previous
regulatory period, where that revenue was earned in a manner thas consistent with
reference tariffs previously approved by the G&A.

It makes similar arguments in addressing the proposition that Queensland Rail will receive a
windfall gain from its change in position by referring to Queensland Rail being entitlsel t
access charges based on QCA approved reference tariffs under the 2008 access undéttaking.

732 Aurizon, sub: 29: 4.
733 Queensland Rail sub. 26: 5 (fourth dot point) and as elaborated at 16.
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Reference tariffs for the period from 1 July 2013 to 30 June 2015 have arisen from extensions to
the 2008 access undertaking granted by the QCA. The refetariffe for those two years were

not approved by the QCA following thorough regulatory consideration, but werescBlated

tariffs approved on the expectation, arising from the conduct of Queensland Rail, that new
tariffs approved by the QCA followingp anvestigation under the QCA Act would operate as
though they applied from 1 July 2013. Sincduly 2015 there have been no Q&pproved
reference tariffs under the 2008 access undertaking.

Queensland Rail argues that the ‘clear and undeniable effedh@fQCA's proposal is to
retroactively alter and set aside Queensland Rail's accrued rights for the provision of the
declared service to user§® However, this is not correct. Queensland Rail has charged its
customers under their access agreements and @€A's decision has no impact on those
contractual matters in the past. The QCA is concerned with future considerations, including
promoting future efficient use and investment in the network and dependent markets by
preserving regulatory certainty that wilirise from giving effect to the expectation of access
holders and access seekers that an adjustment amount would be included in the approved
access undertaking.

Transfer Notice

Queensland Rail says the 2008 access undertaking continues to apply gwgetation of the
Transfer Notice and the Transfer Notice specifically refers to the reference tariffs under the
2008 access undertaking continuing to apply. Queensland Rail said it is lawfully entitled to be
paid, and is obliged to set, access chargestaon this access undertaking, until a replacement
access undertaking is approved by the QCA. Queensland Rail submits the QCA cannot as a
matter of law override, or retroactively alter, the requirements of the Transfer Ndtice.

The QCA is not satisfietiat the Transfer Notice validly indefinitely extends the term of the
2008 access undertaking. In addition, for the reasons outlined above, the QCA does not accept
that an adjustment amount is retrospective.

Relevant considerations under section 138(2)

The QCA may approve Queensland Rail's 2015 DAU, only if it considers it appropriate to do so
having regard to each of the factors in section 138(2) of the QCA Act.

The factors in section 138(2) which the QCA considers are of particular significance to the
consideration of the issues addressed in this section of this chapter are:

i the object of Part 5 of the Act, to promote the economically efficient operation of, use of
and investment in, significant infrastructure by which services are provided, with thet effe
of promoting effective competition in upstream and downstream markets (ss. 138((2)(a) and
69E);

i the legitimate business interests of Queensland Rail (s. 138(2)(b));
1 the public interest, including through:

- regulatory certainty for londived infrastructue assets; and

734 Queensland Radiub. 26: 17.
735 Queensland Radiub. 26: 16.
736 Queensland Rail, sub. 26: 17.
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- preventing a regulated entity from benefiting from delays in the regulatory process to
which it has contributed (s. 138(2)(d));

i the interests of persons who may seek access to the service, namely access seekers and
holders who have expectethased on Queensland Rail's representations and actions, that
there would be an adjustment amount in the new access undertaking (s. 138(2)(e));

i the pricing principles in section 168A (s. 138(2)(9));

i any other issues we consider relevant (s. 138(2)(hy.QGA considers that other relevant
matters here include:

- vdzsSSyatlyR wlkAfQad LINBOA2dzate adGFiSR AyuaSyida
- the expectation of stakeholders of the inclusion of an adjustment amount;

- the disappointed expectations of stakehold@ran adjustment amount is not included in
the approved undertaking; and

- the impact of the change in Queensland Rail's position with respect to the inclusion of an
adjustment amounin its 2015 DAU.

As in practice the owner and operator of the service theesame, the considerations in section
138(2)(c) are considered within section 138(2)(b). The QCA has also had regard to section
138(2)(f), but notes that the adjustment amount does not exclude assets for regulatory pricing
purposes.

The object of Parb

l'a y20SR 10620Ss aidl {SK2f RSNAQ adzYAiAaarizya I NB
stated commitment, they expected Queensland Rail to include an adjustment amount which

had the effect of reconciling access charges paid since 1 July 2013 aridathreaw DAU was

approved without such a mechanism, regulatory certainty would be adversely impacted with
the result that stakeholders would reassess the regulatory risk attaching to future investments.

The QCA commissioned Professor Flavio Menezes aslgpendent economic consultant to
explore the likely impacts of the absence of an adjustment amount in the next access
undertaking in circumstances where Queensland Rail had previously stated its intention to
include such an amount. His view is that accassker investment decisions can be adversely
affected by regulatory risk. In particular, Professor Menezes said:
¢CKSNB IINB G tSIrad g2 élea Ay SKAOK vwQa LINRLRZAL
may create a perception amongst access seeleat the regulatory process favours QR through
I WKSIFR&a L ¢AyxX GlFAfa &2dz t2a8Q aAldzriAz2yd ¢KFG A
apply these arrangements symmetrically. Indeed, QR's proposal reflects an increased likelihood

that the newtariff will be lower than the existing, interim tariff, and that the proposal would not
have been put forward if tariffs were likely to increase instead.

Second, deviating from the expectations of including an adjustment [amount] to refund or
recoup diffeences in the tariffs, in a way that benefits QR, can also increase the perceived risk
associated with the overall regulatory framewdi.

Professor Menezes' report is available on the QCA's website.

Following the release of the Draft Decision, Queenslaaitidhgaged PWC to review Professor
Menezes' conclusions.

37" Menezes, F 2015c: 2.

236



Queensland Competition Authority Reference tariffs

t2/ KFERXYX Y2y3d 20KSNJ KAy3as O2yOSNya 6AGK t NE
GKS RAAGAYOUGAZ2Y 0Si 6 S®ProféddoyNeSaxds Widnot agcBpt tHeseh v | f Q
concerns ad said his model was developed to:

examine, conceptually, what would happen to the incentives for investment faced by access
8SS1TSNBR NBadzZ GAy3d FTNRYXd (KS RAFTFSNBYyOS 06SiGsSSy @K
GFNATT X oy2i moSduides to MBeSG2@BIERE R T NR
PWC also said that Professor Menezes presented no evidence to suggest that access seekers
have had investment proposals delayed or cancelled or that access seekers made investments
with the expectation of a tariff adjustrme.

Again, Professor Menezes did not accept these concerns. He said:
wi8KS S02y2YAO lylftegara 2F GKS AYLI OO 2F vwQa LINELJ
YSOKFyAaYa X AyOfdzRS i KSthepai&ptitinitRay the2rdgulatoly @ YYSGNRA O N
process favours QRand a perception of an unstable regulatory process. Both mechanisms may
adversely impact future investment. This analysis is indeed theoretical in nature. It was aimed at
identifying what the impact of the proposal will have on futurgestment based on what
economic theory would prediét?

PWC briefly also raised several other issues, which Professor Menezes has also addressed.

After Professor Menezes was appointed to the QCA Board on 8 April 2016, the QCA
commissioned Professor Steph&ing to undertake an independent peer review of Professor
Menezes' analysis and conclusions. Professor King said Professor Menezes' approach in his 2015
report on the impact of the absence of an adjustment amount is 'both economically rigorous
and balancd'.’!

Professor King said:

[TIhe concern highlighted by Professor Menezes is that the failure to provide a symmetric
approach to tariff adjustment in the current regulatory period will create a 'concern' by investors
that such a failure will also occur fture regulatory periods. It is this risk of ‘regulatory
opportunism' that will lead to the distortion to investment and the dynamic inefficiency.
Professor Menezes correctly concludes that the economic impact of QR not making an
adjustment for tariff overecovery, in a situation where access seekers expected such an
FRedzatGYSyaGz Aa I LRGIGSYdGAlrt FROSNES AYLI OG 2y ¥dzi daN
and his conclusioft?
Both Professor Menezes' subsequent report and Professor King's indepepdentreview
report are available on the QCA's website.

¢KS v/! KFra NBGASHGSR t2/Qa NBLRNI FyR dzf GAYLF
aSyS81SaQ NBLER2NIa NBtliAy3a (2 SO02y2YAO dzy OSNI I A
Professor King).

Regulatory certainty for rail access is an important underpinning of investments made in long

lived infrastructure investments and expenditure on exploration activities. Indeed, uncertainty

about pricing can result in a lessening of competition for upstrezoal tenements (limited

SELX 2NI A2y | yR YAYyS RS@St2LIVSyid SELSYRAGIINBO

By dzSSyaf YR wlAfYX &dzod HcE ! YyYSEdINBE o owSaLkryasS G2 t b
¥ Menezes, F 2016b: 15.

740 Menezes F 2016b: 15.

741King, S 2016: 8.

742King, S,2016:@®.
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Moreton network rail infrastructure (by discouraging new entrants from taking any spare rail
capacity). Regulatory certainty is consistaiith the object of Part 5 of the QCA Act.

Specifically, if customers cannot rely on regulatory arrangements to provide certainty, they will
be less willing to make future investments in ldinggd sunk investments or undertake
exploration activities to deelop prospective tenements Both of these have implications for
economic efficiency. In this regard, New Hope has previously noted the value it places on
regulatory certainty:

[Ilt is essential to establish a transparent and repeatable methodology forrdetimg reference
tariffs for the Western System. We believe this will enable greater predictability of tariffs, and
hence improving understanding and management of the associated co$trisk.

Darryl Biggar has explained this issue as follows:

[U[]sers of amonopoly service must typically take some irreversible action which increases the
value of the monopoly servige such as the decision of a large gas consumer to locate close to a
gastransmission pipeline, or the decision of a factory to install elettwiring on its premises.

The value of such investments is contingent on continuing to receive access to the monopoly
service at reasonable prices and quality. Such an investment is therefore at risk of expropriation
through an increase in the price odacrease in the quality of the monopoly service. The fear of
such expropriation has a chilling effect on such investment, reducing overall economic Wélfare.

Queensland Rail does not accept that its 2015 DAU creates any pricing unceffdituywever,
the QCA disagrees. For example, New Hope says:

NHC considers that the approval of a DAU without appropriate Adjustment Amounts would

demonstrate that QR is able to manipulate the regulatory regime to extract from its customers

excessive charges to which QR hagightful claim. The fact that QR has attempted to do this

KFa AYyONBIF&aSR bl/Qa laasSaavySyid 2F GKS Nxnala 2F Ayg
NE3Jdzt F G2NB NN} y3ISySyida Oy 6S STFFSOGAGS Ay LINB@OSy
some way towards restoring confidence, while a failure of regulation in this case would

extinguish any confidence in the regulatory regime and would extinguish regulatory cefflinty.

Queensland Rail considers that the QCA's draft decision to impose annagljiisamount
creates regulatory uncertainty and refers to the QCA's Draft Decision as a 'marked change in
regulatory approach to the setting of reference tariff§ However, the inclusion in the 2015
access undertaking of an adjustment amount mechanisnonsistent with outcomes in 2006

and 2010, which provided for an adjustment amount to address any over or under recovery of
revenues. The QCA's approach promotes regulatory certainty by giving effect to the expectation
of access holders and access seekéa the approved undertaking would provide for an
adjustment amount consistent with Queensland Rail's representations.

Investment impacts

Regulatory certainty about Queensland Rail's actions is particularly important given market
conditions and planned imstments.

For example, New Hope said it:

[h]as choices about where its money is investedt.is critical that a properly calculated
adjustment charge be applied in order to avoid creating a strong disincentive to further

743 New Hope2013:10.

744 Bigga, D, 2010.

745 Queensland Rail, sub. 26: 15.
74 New Hope Coabub. 215.

747 Queensland Rail, sub. 26: 15.
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investment in the West Moretosystem. Evidence of this disincentive is likely to be available only
after investment decisions have been taken and investment has been lost. However, we submit
that the disincentive effective is seffident, while the counterfactual (that NHC will beless

willing to invest in a mine which depends on a monopoly service provider which can misuse the
regulatory regime to extract material excess charges) is clearly implad®ible.

Also, Yancoal indicated that it has plans to expand its Cameby Downs ming.4&ronillion to 4
million tonnes per annurt®, but indicated that increasing regulatory uncertainty was causing
its shareholders to reassess the risks of investing in Queensland. As extracted above, Yancoal
noted:
if an adjustment amount is not ultimately qrided for that will be such a substantial and
unwarranted change to the regulatory framework (and Yancoal's expectation of how it would
operate based on both the provisions of the current undertaking and QR's previous
representations) that the resultinggulatory uncertainty will necessarily be taken into account

when Yancoal and its shareholders are considering further investment in Cameby Downs (in
comparison to other mines within the Yancoal portfolio for which this issue does nof®¥xist).

The QCA notethat such regulatory certainty (or uncertainty) may also impact on other pending
future investments.

For example, New Hope is proposing to spend $896 million on its New Acland Stage 3
development, which is expected to extend the life of the mine fromd726 2029. New Hope
said:

The revised Project will directly support approximately $6.6 billion in economic output from

construction/capital and operational expenditure, while indirect and induced output will
contribute a further $12 billion for a total gout impact of almost $19 billior!

Likewise, the QCA's Draft Decision noted that Sekitan Resources has made a conditional offer to
acquire the Wilkie Creek mine from Peabody for US$75 million in cash and assumed liabilities
with plans to resume productioin 2016753

Consistent with Professor Menezes' report, it is reasonable to expect that such investments
could be affected by regulatoyncertainty.

Relevantly, such investment is directly relevant to section 138(2)(a) as it relates to the efficient
operdion of, and use of investment in the West Moreton network, which has faced substantial
declines in utilisation. A lack of future investment by miners means increasingly inefficient
utilisation of Queensland Rail's infrastructure as substantial spare itgpaid remain which

then impacts on the viability of the remaining mimethat is, potentially creating a 'death
spiral'.

This chapter further discusses the impact of reduced volumes on the proposed tariff for the
West Moreton network as part of propasgj a tariff methodology.

Legitimate business interests of Queensland Rail

Section 138(2)(b) of the QCA Act relates to the legitimate business interests of the owner or
operator of the service.

748 New Hope, sub. 21:c5.

9Yancoal sub. 16: 4.

OYancoal, sub. 27: 1.

S http:/lwww.newhopegroup.com.au/files/files/INHG0040_ExecSummary NAP_EIS WedbRgdf
52 http:/lwww.peabodyenergy.com/investenewsreleasedetails.aspx?nr=893

83 http:/lwww.internationalcoalnews.com/storyview.asp?storylD=826952237
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The legitimate business interests of Queensland Rail incluslecammercial interest in
recovering its costs of providing the service and earning a return on investment.

Queensland Rail had previously submitted the March 2012, February and June 2013 DAUs as
well as successive extension DAAUSs on the basis that thmrklwe an adjustment amount for
access charges back to 1 July 2013. Queensland Rail said that it 'has been prepared to offer
retrospective application of tariffs as is evident from its 2012 DAU'.

However, in the context of the release of the QCA's Oat@fd 4 Draft Decision, Queensland
Rail said that an adjustment amount was not in its legitimate business interest. Queensland Rail
said its:

position only changed following the QCA's foreshadowed significant change to thetdmaiing

regulatory approactio asset valuation and after the material, negative impact of that change on
Queensland Rail's legitimate business interests became evident.

Queensland Rail repeats:

The QCA's claim that stakeholders relied on Queensland Rail's proposals to backdate.tarif
completely discounts the legitimate business interests for Queensland Rail to not backdate the
reference tariffs namely the fundamental change by the QCA to its longstanding regulatory
precedent for the method of determining the RAB value and thmditic effect that change in
methodology had on the proposed taf¥f

Our October 2015 Draft Decision position was that we did not accept that the approach to asset
valuation in our 2014 Draft Decision was an appropriate basis for Queensland Rail to ithange
approach to the adjustment amount.

The QCA does not agree that there is any longstanding regulatory precedent for the method of
determining Queensland Rail's asset value for the West Moreton network. The asset valuation
has been unresolved since acsesgulation for Queensland's rail networks began in the 1990s.
This is discussed in Section 8.13 of this Decision. That section also explains why the QCA
considers that the asset valuation approach adopted in this Decision is appropriate having
regard tothe matters in section 138(2). At the time of Queensland Rail's conduct that gave rise
to the expectation that an adjustment amount would be included in the approved access
undertaking, Queensland Rail was on notice that the method of determining theadsetwas
unresolved and was to be the subject of investigation in considering any DAU. However,
Queensland Rail did not, at any time, qualify its commitment to an adjustment amount by
reference to it achieving its preferred asset valuation.

The QCA acpts that an adjustment amount may not be in Queensland Rail's legitimate
business interests. This is perhaps most clearly so where it involves Queensland Rail paying an
adjustment amount. On the other hand, at times where the application of the adjustment

would mean that Queensland Rail receives an adjustment amount, inclusion of the adjustment

' Y2dzyi 62dZf R 0S SELISOGSR (G2 0SS Ay vdsSSyatlyR w
Ly +tyeée S@Syids vdsSSyatlyR wlkAfQa f Saiastitherl §S 0 c
background of its earlier stated commitments to include an adjustment amount and the other

matters relevant under section 138(2). Queensland Rail's submission to not backdate the
reference tariffs (or rather to not include an adjustment amoumt)its legitimate business

interests is to be considered with those other relevant matters, including the regulatory

754 Queensland Raikub.4: 3
5 Queensland Rail, sub. 4: 3.
756 Queensland Rail, sub. 26: 14.
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uncertainty and investment impact considerations raised by access holders and access seekers.
This is discussed further below.

The QCA alsootes that Queensland Rail had itself previously proposed the imposition of what
it now describes as a 'retrospective tariff'. For instance, Queensland Rail's March 2012, February
2013 and June 2013 DAUSs specified that:

after new Reference Tariffs are apped by the QCA ... this Undertaking will apply as though it
were amended to replace the Reference Tariffs with those new Reference Tariffs with effect on
and from 1 July 201%

The fact that Queensland Rail has previously voluntarily proposed such pngviiows that
they are capable of being in Queensland Rail's legitimate business interests.

Public interest

While the term 'public interest' is not defined in the QCA Act, the QCA has previously
considered the following as matters relevant to a consideratof public interest>® The
application of the QCA's consideration of the public interest in discussed further in Chapter 10.

Efficient allocation of resources

The public interest in an efficient allocation of resources is best served by the QCA appmovin
access undertaking that facilitates the delivery of belai services at efficient prices and
establishes a stable, certain regulatory framework. An important objective is a regulatory
framework that provides confidence that in turn underpins invesit.

I 1S@& A&aadzS Ay NBtlGA2y (2 vdsSSyaftlyR wlAfQa
to reflect the efficient costs of delivering belenail services, with parties acknowledging the
importance of regulatory certainty. In this way, rapesators and end users are able to have
confidence that access charges promote an efficient allocation of resources which is closely
aligned to the public interest in promoting competition (in the aboa# market).

Given competitiveness relates to thebiity of a firm to sell its products in a market,
arrangements that provide certainty for access charges are consistent with an efficient
allocation of resources.

Competitive conditions for Queensland business through regulatory certainty

An approved aass undertaking that delivers regulatory certainty will promote stimulus of the
Queensland economy and local employment which is an important public interest
consideration. The QCA acknowledges that it is not necessary for the access undertaking to
achieveeconomic and employment stimuld®’ Rather, the QCA considers that the promotion

of economic and employment stimulus is a relevant aspect of the public interest.

Given that a number of consumers of rail services (i.e. coal miners in this case that emfage r
operators to transport coal) are selling their products in international markets or face intense
competition in their domestic markets, the ability of such consumers to pass on rail transport
costs is likely to be constrained (that is, they are pralets). In the absence of certainty, this

could undermine the competitiveness for rail operators (both current and future) accessing

sTQueenslad Rail's March 2012, February 2013 and June 2013 DAB<L.2(b)(iii)(C). See also Attachment 1
of the QCA's Final Decision on Queensland Rail's April Extension DAAU.

758 QCA2000b: 4445.

79 Queensland Rail, sub. 26: 18.
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operators.

Consequently, d improve the conditions for the competitiveness of rail operators and their
customers the QCA believes that regulatory certainty, which is necessary to facilitate efficient
resource allocation, is particularly relevant. Queensland Rail's submission snpdmt
misunderstands the Draft Decision: the QCA did not (and does not now) say it is 'up to the 2015

DAU to make upstream or downstream businesses competitiveut rather the impact of

regulatory certainty on the competitive conditions for such bussessis a relevant public

interest matter.

This issue is discussed further in Section 8.2.1 of this Decision.
Regional economic development

Proposed development of new, or replacement, coal mines may be at risk if there is material
pricing uncertainty forail access. Queensland Rail submits the 2015 DAU would provide pricing
certainty.”®! That is not true as Queensland Rail's proposal provides scope for it to increase
tariffs in the future up to its proposed ceilimgice. Moreover, as discussed extensivety this
section the QCA is concerned to have pricing certainty without regulatory uncertainty. To the
extent that regulatory uncertainty occurs, there can be flow effects in terms of regional
economic development.

Relevantly, New Hope, Yancoal and QR@d potential impacts of Queensland Rail's position
on investment as a relevant matter.

For example, New Hope has indicated its proposed New Acland project:

will support construction jobs of up to 260 and approximately 435 operational jobs at pebk, an
attract construction costs of around $896 millicA.

Likewise, the QRC said:
vwda FOlA2ya X KAIKEAIKGSR oe vw NByS3aAay3a 2y AdGa O
F2N) GFNAFFA X KI GBS dzy RSNYAYSR Ay@SaidyYSyid O2yFAaARE
attractiveness of investment in this regitA.

The QCA also refers to the submissions made in response to the Draft Decision on investment
impacts of regulatory uncertainty as discussed above.

Having regard to the above discussion, the QCA considers thaiitthie public interest for

there to be regulatory certainty with regard to the inclusion of an adjustment amount in
circumstances where Queensland Rail previously stated its commitment to an adjustment
amount. It is also in the public interest for ther Ibe efficient investment in the infrastructure,
which stakeholders have said may be affected as a result of lack of confidence in the regulatory
process. This would also lead to a lessening of competition which is not in the public interest.

The effect ofQueensland Rail's change in position is that it will have received, in a sense, a
windfall gain to the extent that the access charges it has collected between 1 July 2013 the date
when the adjustment amount is calculated exceed the access charges théd Wwave been
received in that period if calculated in accordance with the reference tariff that would have

760 Queensland Raisub. 26: 18.

"1 Queensland Raisub. 26: 18.
782\ywww.newhopegroup.com.auf/files/files/INHG0040_ExecSummary NAP_EIS_WebRes_Ex.pdf
783QRC, sub. 34: 2.
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applied in that period. A regulated entity benefiting from delays in the regulatory process to
which it has contributed is an outcome that is nottie public interest. As Aurizon submits:

Aurizon Operations does not support the prospect of an Access Provider obtaining a financial
benefit funded by Access Holders which arises principally from the Access Provider's own
conduct?’64

Interest of access seeks and access holders

An adjustment amount is clearly in the interests of access seekers and access holders. This is
also clear from the submissions made by stakeholders summarised above.

Pricing principles

When considering a DAU, one of the factorstthiee must have regard to is the pricing
principles in section 168A. Relevantly, the pricing prindiplsection 168A(ajtates that the

price of access to a service should generate expected revenue for the service that is at least
enough to meet the effient costs of providing access to the service and include a return on
investment commensurate with the regulatory and commercial risks involved.

However, the pricing principles are only one of a number of factors to which we must have
regard pursuant toection 138(2). Whether a DAU allows recovery of at least enough to meet
efficient costs and a relevant return is of course relevant and fundamental to our assessment of
the 2015 DAU. But we are not required to consider it appropriate to approve a DAUskeibau

price contained in it will generate revenue that is at least enough to meet the efficient costs of
the service and a relevant return. Nor are we precluded from considering it appropriate to
approve a DAU that contains a price that is not expectedeerate revenue that is at least
enough to meet the efficient costs of the service and a relevant return, where other relevant
factors in section 138(2) lead to such a conclusion.

The consideration of the pricing principles is discussed generally pteChif.

We acknowledge that the adjustment amount mechanism will mean that the price of access (as
adjusted) will not generate expected revenue in the operative period of the undertaking that is
at least enough to meet the efficient costs of providingesscto the service and include a
return on investment commensurate with the regulatory and commercial risks involved for that
period. Nonetheless, we consider, for all the reasons given in this chapter, that the adjustment
amount mechanism is appropriatar(d that an undertaking without such a mechanism is not
appropriate to approve).

Other relevant issues

The QCA considers the following issues to be relevant to its consideration of whether it is
appropriate to approve the 2015 DAU.

The recovery of efficig costs plus a return over the longer term

Infrastructure assets are generally loliged assets which exist beyond the term of a regulatory
undertaking. Therefore, while the QCA and other regulators approve undertakings for a fixed
regulatory period, thespan of regulatory assets across undertakings is taken into account.

Consistent with this, the QCA presently imposes, and in the past has imposed, a revenue cap
model on regulated entities. Under this model, a revenue undeoverrecovery in one yedas
offset by corresponding revenue undeor overrecovery in a subsequent year, and that

764 Aurizon sub. 20:11.
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subsequent year may be in the next regulatory peritdhis reflects the regulatory reality that
a regulated entity may undeor overrecover regulatory revenues angiven year or regulatory
period and this can be addressed by way of an adjustment mechanism.

This position was reflected by New Hope:

[There is a] common regulatory practice of applying many different types of -oceery
mechanisms from one regulatoperiod to another. For example, in addition to the backdating
of tariffs through adjustment charges, other provisions approved by Australian economic
regulators have included capital camoyer accounts, efficiency/incentive arrangements, ‘unders
and oversunder a revenue cap and price paths.

Queensland Rail submits that the QCA's consideration of this point is irrelevant because the
2015 DAU regulatory model is a price cap, not a revenue cap, and that adjustments to revenue
from one year to the next araot a feature of a price cap mod&l. However, the point being
made is that, in whatever way the approach is described in terms of models, sections 138(2)
and 168A require QCA to have regard to the price for the service by reference to the expected
revenuethat will be generated, and there is of course a possibility that the revenue actually
generated by a given price will be greater or less than the revenue expected to be generated.
The adjustment amount is a mechanism for addressing that possibility.

The @A accepts that Queensland Rail's previously stated commitment to include an
adjustment amount in its replacement access undertaking generated an expectation that such
commitment would be met. The QCA has approved seven extensions to the existing
undertaking on the basis of Queensland Rail's inclusion of an adjustment charge provision in its
previous DAUs, up to the submission of the 2015 DAU. The QCA considers that the
circumstances of its various approvals, past practice and submissions from stakelaslders

their expectations, establish the basis of the QCA's approvals. The absence of an express
condition to that effect®® does not materially alter the expectations generated by Queensland
Rail's conduct. Further information on this is provideadhe QCAs June 2015 decision, which
refused to approve Queensland Rail's April 2015 extension DAAU (ApperfdixisiDecisioh

It is unlikely that stakeholders would have supported the previous extensions of the 2008 access
undertaking if they had not been ohe basis that an adjustment amount would be applied so
that neither Queensland Rail nor access holders were advantaged or disadvafftageed,
following Queensland Rail's submission of the 2015 DAU, New Hope, who would be directly
affected by the absercof any adjustment amount in the 2015 access undertaking, supported
the rejection of the DAAU as submitted to the QCA.

The impact of Queensland Rail's change in approach, in circumstances where stakeholders,
basedonv dzSSy &af I yR wl A f codmitinini efipetatiart adljustmént amduRt is

SC2NJ SEFYLX SE Ly WdzyRSNARA FyYyR 20SNAQ LINROSaedinfF2NJ GKS /
the revenue cap mechanism in the 2008 undertaking (Schedule F, Part B, Sediltimo8igh those clauses
did notapply to Queensland Rais they were an artefact of when the 2008 undertaking applied to QR
Network). The same process has applied forizZan Network in the 2010 undertaking (also Schedule F,
PartB, Sectioo 0 ® { AYAf I NJ Wdzy RSNA YR 2@0SNEQ LINRPGA&A2Yya & SNE
electricity network businesses when they were regulated by the QCA.

786 New Hope, sub. 12: 8.

767 Queensland Rail, sub. 26: 13.

788 Queensland Rail sub. 26: 14.

769 New HopeApril 2015extension DAAU submissios, Aurizon, sub. 20: 12.

ONew HopeApril 2015extension DAAU submission
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explored above under the 'object criterion' (s. 138(2)(a)) and is also a relevant consideration
pursuant to section 138(2)(h).

The integrity of the regulatory framework

The longlived nature of infrastructure agts means that it is important that there is an
effective and credible adjustment mechanism to deal with the undeoverrecovery ofaccess
chargesboth during and across regulatory periods. Its absence creates a 'heads | win, tails you
lose' position for regulated entities. If a regulated entity thinks it will benefit from an
adjustment amount, it will likely include it in its DAU. If it does not, it may choose to withdraw
the offer of an adjustment amount or opt not to make the offer in the first plac

Such a mechanism is also necessary to avoid the potential for regulatory gaming. In this regard,
stakeholders said:

[i]t is highly inequitable in the circumstances for QR to retain the overpayments, which have
largely occurred through its own delay ibsnitting an appropriate replacement undertakifiy

[tihe approval of a DAU without appropriate Adjustment Amounts would demonstrate that QR is
able to manipulate the regulatory regime to extract from its customers excessive charges to
which QR has no righif claim?72

The QCA notes that the integrity of the regulatory framework is essential to regulatory
certainty. A key aspect @romotingintegrity ispreventingstakeholderdrom benefitting from
any delays to which they have contributed.

The absence of amadjustment mechanism is an incentive for a regulated entity to delay
submitting a voluntary replacement DAU until close to the expiry of its existing undertaking in
the knowledge that QCA's review will take months beyond the expiry of the existing
undertaking to conclude (i.e. the entity could be rewarded for delaying its submiSdion

Other matters

Other matters relevant to section 138(2)(h) include:

T vdzSSyatlryR wkAfQad LINB@OA2dzate adlGSR O2YYAl
i the expectation of stakeHders of the inclusion of an adjustment amount

1 the impact of the change in Queensland Rail's position with respect to the inclusion of an
adjustment amount in its 2015 DAU.

As outlined in stakeholders' comments above, the QCA's position is that it actets
stakeholders had a clear expectation of an adjustment amoRetevantly, this was consistent

with Queensland Rail's commitments. Given this, as outlined above, the QCA considers that the
change in Queensland Rail's position will increase regulaisky impacting on forwaréboking
investment.

Extension of the adjustment amount to east of Rosewood

Our Draft Decision estimated an adjustment amount for the West Moreton network (i.e. west of
Rosewood).

""IYancoal, sub. 27: 1.

2New Hope, sub. 21: 5.

" Indeed,Queensland Rbesubmitted itsWest Moretontariff proposal in June 2013 a few days befthre 30
June 2013 expiry of 2008/10 approved tariffs
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Stakeholder submissions

New Hopé’™, Yancodf® and Auizon’’® said that the adjustment amount should also be
extended to the Metropolitan network (i.e. east of Rosewood).

In contrast, Queensland Rail opposed the adjustment amount for the east of Rosé{ood.
QCA analysis and Decision

We accept that an adjustmer@mount should be extended to the Metropolitan network. This
means that the adjustment amount would apply across both the West Moreton and
Metropolitan networks and so cover all aspects of the betaiservice that coal services use.

To date, the tarifregimes for both networks have been inextricably linked. Indeed, as outlined
in our Draft Decision, the tariffs that have applied since 2009 for the West Moreton network
have been extended across the Metropolitan network (see Section 8.6 of this Decision).

Moreover, previous adjustment amounts for coal services have operated across all aspects of
the below rail infrastructure (i.e. both the West Moreton and Metropolitan networks). This is
what happened in 2006 and 2010. Relevantly, Queensland Rail hadsppanechanism in its
March 2012, February 2013 and June 2013 DAUSs through the operation of 'Adjustment Charge'
mechanisms.

For these reasons, if an adjustment amount is to apply for the West Moreton network (as we
considerit should), it should also appfor the Metropolitan network.

In this regard, we note Queensland Rail's position that:

[its] submissions concerning the QCA's effective 'back dating' of pricing for the West Moreton
Network coal traffics are equally applicable in the context of any ideration of an
"Adjustment Amount" applying to the Metropolitan NetwadrR.

We accept that Queensland Rail's arguments objecting to the adjustment amount apply equally
to both the West Moreton network and the Metropolitan network. As we have not accepted
Queensland Rail's position for the West Moreton network, it follows that, for the same reasons,
we reject its argument to not extend the adjustment amount to east of Rosewood.

Indicative adjustment amount and implementation

Section 8.20 explains the dertian of reference tariff that would have applied from 1 July 2013
to 30 June 2016.

The QCA estimates that the application of the adjustment amount will result in Queensland Rail
receiving indicatively $32 milliéf?, or 23 per cent, less than the allowablevenue that the

QCA has assessed Queensland Rail would otherwise receive from coal services for the period
from 1 July 2016 to 30 June 2020. The QCA has considered the magnitude of this number in
reaching its conclusion as to the appropriateness of thastdjent amount.

For the purposes of this Decision, the QCA can only provide an estimate of the potential over
recovery given:

74 New Hope, sub. 21: 6; New Hope, sub. 3121
SYancoalsub.27: 1; Yancoakub.35: 2

776 Aurizon 29: 9.

7 Queensland &, sub 33: 3¢31.

8 Queensland Rail, sub 33: 31.

778 Qur estimate with an indicative10% sensitivity range.
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i the lag between the period when the Decision is released and when a new access
undertaking is approved,;

i the lag between when theaess undertaking is approved and the clause applied and when
the adjustment amounts are processed and paid; and

i the circumstances of individual access holders' contracts with Queensland Rail.

The final adjustment amount will be determined by reference ttee operation of the
Adjustment Charge mechanism in clause 7 of Schedule D. This will provide for an adjustment
amount to be agreed (or determined by QCA in the event of dispute) by reference to a
comparison between the amount that a particular access éo&ttually paid in the period from

1 July 2013 to the date afpproval and the amount that the access holder would have paid
during that period if the new reference tariff had been in effect at that time.

The final adjustment amount will be determinettex the approval date, according to clause 7.1
of Appendix D in Schedule F.

Consideration of factors under the QCA Act

The QCA has concluded that the adverse consequences that would arise from approving the
2015 DAU without an adjustment amount include regulatory certainty; the future inefficient

use of the West Moreton network arising from the lessening of competition in the market for
upstream coal tenements; and the public interest in economic development and regulatory
certainty and other matters (s138(2)(a), (d), (e), (h)).

¢tKS v/! O2yaARSNAR GKIFIGd GKSaS O2yaARSNI A2V a
business interest in obtaining such a reference tariff (s. 138(2)(b)) and the pricing principles
(s.138(2)(9)).

On that basis, and hang regard to the criteria in section 138(2), the QCA's Decision is that:
i itis not appropriate to approve the 2015 DAU proposed by Queensland Rail; and

i itis appropriate to amend the undertaking to provide for an adjustment amount.

8.19  Adjustment methodology

The QCA's Draft Decision provided for a prospective adjustment amount reflected in a reduction
in the forward year tariffs for the regulatory period. For instance, the '@@&aft Decision
noted that while the indicative ceiling tariff as at 1 July 2015ulédoe $18.88/'000 gtk, the
reference tariff would be $15.88/'000 gtk, reflecting an adjustment amount of $3.00/'000 gtk in
that year. Staff subsequently published additional material that demonstrated how a
prospective adjustment amount could be calcuthté&°

Stakeholders' comments

In addition to being opposed to the principle of an adjustment amount, Queensland Rail had
concerns about the methodology for its calculation. Queensland Rail said:

780 http://www.qca.org.au/getattachment/8bed34084c8492£8170-2b6f809484d/QCARequestfor-
commenton-submission®on-QR201.aspxhttp://www.gca.org.au/getattachment/487df3b&358447d
8f12-3dd41b7d746¢c/QCA-Addendumto-requestfor-commenton-submissio.aspx
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i1 The proposed adjustment methodology was unclear, lacked trapsiggrand was incapable
of objective assessmerit:

The QCA's methodologies should follow applicable regulatory precedents;
The QCA should use comprehensive and detailed data;

It was not possible to test the quantum of the proposed adjustniéht;

=A =2 =/ =4

The proposedalculation was a mix of actual, forecast, current and past data, meaning it did
not represent any reliable estimate of ovexcovery; and

1 The way the adjustment amount was proposed to be calculated fundamentally altered the
risk allocation that otherwise wuld have applied, were access charges reset on 1 July
201378

Aurizon supported the principle of an adjustment amount but said, among other things, the
QCA's Draft Decision approach:

1 involved the transfer between current and previous access holders iryahaawas
disproportionate to the individual parties' respective contributions to any determined
adjustment amounts;

i was inefficient as it established a reference tariff which was not reflective of forl@akdng
efficient costs and might create perverseentives; and

i did not adequately account for take or pay or relinquishment fees during the adjustment
period*

New Hope and Yancoal supported the Draft Decision's methodology for calculating an
adjustment amount®
QCA analysis and Decision

The QCA hagconsidered the approach set out in the Draft Decision as to the methodology for
implementing an adjustment amount.

The QCA accepts many of the concerns of both Queensland Rail and stakeholders, including that
the Draft Decision approach does not followgmatory precedents, is not capable of objective
assessment, and does not adequately account for-@mkpay or relinquishment fees.

The QCA accepts that its Draft Decision approach was an untested methodology for applying an
adjustment amount and one wti did not adequately consider the specific circumstances
relating to Queensland Rail's overpayments with respect of each access holder agreement.

The QCA has therefore adopted an adjustment amount provision to address any difference in
revenue over the elevant period. Relevantly, a similar mechanism was proposed by
Queensland Rail in its:

9 June 2013 DAtJSchedule A, clause 6.1; and
1 May 2015 DAU Schedule D, clause 7.1.

81 Queensland Rail sub. 26: 19.

8 Queensland Rail sub. 26: 19.

"8 Queensland Rail, sub. 33: 29, 30.

8 Aurizon sukR0: 9, 13; Aurizon, sub. 29: 8, 9.

785 New Hope, sub. 21:¢6; New Hope sub. 31: 11; Yancoal, sub. 35: 2.
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8.20

In both cases, the DAUs provided for the possibility that a reference tariff would fieatge
by reference to a date prior to the approval.

The QCA now requires that the 2015 DAU be amended to include an adjustment amount
mechanism that:

i provides for Queensland Rail to calculate the aggregate of the monthly differences, due to
each relevahaccess holder for the period between 1 July 2013 and the approval date of the
DAU, between the access charges paid by that access holder from 1 July 2013 to the
approval date and the access charges that would have been payable had the reference tariff
beSYy Pmpdcck Qnnn Ased SeRioaBRO/oBthidiDkdisipn) LIS NA 2 R

9 allows each relevant access holder to negotiate the payment of a lump sum of the aggregate
adjustment amount; or, failing agreement, for the ongoing access charges of that access
holder to be adjusted to account for the overpayment;

i provides for the calculation of interest on the adjustment amount at the rate of the bank bill
swap rate which would have applied during the overpayment period, consistent with the
expectations generatetly Queensland Rait® and

9 provides for any disputes in relation to the adjustment amount to be determined by the
QCA.

Summary 8.3

The 2015 DAUuhustinclude a new clause 7 in Schedule D which provides for an adjustm
for any over or underrecovery of acess chargesby Queensland Rail during th
adjustment period (namely from 1 July 2013 to the approval date of the Undertaking).

See Schedule D, clause 7 and definition of 'adjustment train services' and 'noti
reference tariff' in Appendix F.

Tariff for 2013;14 to 201516

The operation of the adjustment charge provision requires an understanding of what reference
tariffs would have applied for the period between 1 July 2013 and the approval date of the
DAU. As discussed in Section 8.17 of this Decisienhave split the derivation of the tariffs
beginning 1 July 2016 from the tariff for the preceding three years. Accordingly, this section
discusses the derivation of the reference tariffs that would have applied from 1 July 2013 to 30
June 2016.

Threeyear reference tariff for adjustment amount

The allowable revenue for the tariff that would have applied in relation to the period from 1 July
2013 to 30 June 2016 was determined based on building block data from two sources: the 2013
DAU assessed in oud®?4 Draft Decision, and the 2015 DAU assessed in this Decision.

78 Clause 7.1 of Schedule D of the QCA's miak(Appendix F of this Decision) largely reflects clause 2.3 of
Schedule F of the 2008 access undertakirag previously applied to Queensland Rail. Clause 2.3 provides for
interest to be paid on any oveor underrecovery of revenues that must be repaid by Queensland Rail or
access holders. The 2013 DAU (cl. 6.1(b)) also reflected clause 2.3 of the &€hiedhle 2008 undertaking
and provided for interest to be paid on any over underrecovery of access charges.
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Queensland Rail provided forecasts for the 2€lis data in both the 2013 DAU and the 2015
DAU. The 2013 DAU forecasts were assessed in our 2014 Draft Decision and have now been
assessed in thiDecision, at the same time as we consider the 2015 DAU. However, thel8015
forecasts between the two DAUs are materially differefdr example, the proposed volume is
significantly lower in the 2015 DAU.

For the purposes of deriving the tariff that widl have applied in relation to the period from

1 July 2013 to 30 June 2016 in this Decision, we have used the;D®Imta based on our
assessment of the 2015 DAU, as it reflects different market environment prevailing iQ1815

as compared to that whichrevailed when Queensland Rail submitted the 2013 CAU.we

had approved a tariff based on our 2014 Draft Decision, it would have continued to apply (with
usual indexing) in 20£36. However, it would have been open for Queensland Rail to seek to

vary that tariff on account of a material change in circumstances. We note that both the 2013

51! +tTyYR GKS wnmp 5!! AyOfdzRSR LINRP@AaAAZYA (KI
reference tariff if Queensland Rail considers that the variation will promffteient investment

Ay GKS O2Ff GNIFyaLRNIL adzalJ @& OKIFIAYy Ay (KS 2S3
to vary a reference tariff if a review event that encompasses a material change in circumstances

has occurred®

The existence of those proigss would have created an expectation that Queensland Rail may

have sought to vary the approved reference tariff due to, for example, a material drop in
expected demand for the service. Therefore, our use of the 2D@5data based on our
assessment of th015 DAU would be appropriate having regard to any expectation those
reference tariff variation provisions would have created. We consider our approach would

I Ry OS vdzSSyatlryR whkAfQa fSIAGAYIFIOGS odzaAiySaa
lower forecast volumes for 20£%6. Our approach also advances the interests of access holders

and access seekers in not paying fixed common network costs fog20Xeyond what they

could have contracted, given the existence of significant spare capa@fix16.

Hence, the building blocks data for the financial year 2085are those assessed in this
Decisionbased on our assessment of the 2015 DAU propdsal financial years 20484 and
201415 we have adopted the building blocks data assesseduin2014 Draft Decisioff®
However, there are the following exceptions:

i Capital expenditure for 2034 and 201415t we considered actual capital expenditure
that Queensland Rail submitted in the 2015 DAU and we assessed as part of this Decision
(see Sectio®.14 of this Decision). Our assessment of the 2013 DAU was based on forecast
capital expenditure. However, using actual capital expenditure instead of forecast capital
expenditure would not be contrary to any expectations held by parties. This is be¢euse t
capital indicator process in the 2013 DAU and the 2015 DAU included provisions to assess
GKS LINHRSyOe 2F vdsSSyaftlyR wkAftQa OFLMAGEE SE
forecast expenditure is reflected in the tariffs for a subsequent undertgbémipd. Our
derivation of the July 2013 tariff accounts for that difference rather than carrying it over to
the derivation of the July 2016 tariff.

1 Inflation for 201814 and 201415t we used actual ABS CPI data rather than the assumed
CPI of 2.5 per cenof indexing and rolling forward the asset base and the tariff. This means
that a consistent inflation rate is applied for both the escalation of the tariff and the

CI

[:.I

L

87 See Sections 8.10 to 8.15 in Part B of Chapter 8.
7882013 DAU (cl. 5.1(a), Schedule A) and 2015 DAU (cl. 6.1(a), Schedule D).
78 QCA, Octobe2014: 12£126.
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escalation of the building blocks components. The escalation by actual CPI would have been
done in the postapproval tariff indexing process if the undertaking had been approved
earlier.

1 Opening asset base at 1 July 20Xk3nce the West Moreton network opening asset base is a
contentious matter and had not been settled in the past, we have corsidéhe asset base
as assessed in this Decision, which includes our assessment and treatment of Queensland
wkAfQa ¢{/ OFLAGIE GKIFIG gl & y248 AyOfdzRSR Ay :
8.13 of this Decision).

9 Asset base coal allocatothe aset base coal allocator for financial years 2€i8and
2014c15 reflects our assessment that the West Moreton network capacity is 113 paths, after
deducting the 17 per cent reduction in West Moreton capacity arising from Metropolitan
Network operations (se Section 8.4 and discussion about change in circumstances in
Section 8.3.3 of this Decision).

Maintenance costs and volumes

During our assessment of the 2015 DAU, Queensland Rail submitted actual maintenance cost
and coal volumes data for the financialys 201814 and 201415.

vdzSSyatlryR wlkAtQa |QOldzt YIAyGaSylFyO0S O2aiia ¥F2I
the $40.2 million our 2014 Draft Decision had assessed was effiefeQueensland Rail

operates under a price cap regime, which incenésiit to achieve efficiencies. Therefore, it is
appropriate that Queensland Rail retains those cost savings, as this is consistent with the
expectations of a price cap regime. Accordingly, we have retained using forecast maintenance

cost from our 2014 DfaDecision.

A price cap regime exposes Queensland Rail to volume risk, but a take or pay regime helps limit
GKS | 23a20AF0SR @2ftdzyS NRa|{® !faz2sy vdzs$SSyatlyR w
higher than the forecast used to set referenceiffafsee Section 8.5 of this Decision). The actual

coal railings during 2034 and 2014mp 6SNB fSaa GKIFy TF2NBOFaidx
revenue risk in those years was limited by the takepay revenue and relinquishment fees
Queensland Rail collecte@iherefore, we consider it is appropriate to retain our use of forecast

volumes rather than actual railings for deriving the reference tariff, since any risk (or reward)

arising from a difference between actual and forecast volume is consistent with the
expectations created by a price cap regime. This is consistent with our treatment of Queensland
wlkAftQa SELISOGFGAZ2Y 2F NBOGFIAYAY3 yé YIEAYyGaSylyO
a2NB2@0SNE vdzSSyatlyR wkAtQa SELSOGIGAZY 2F |
forecast used for 201émc Xz G KA OK ¢g2dzf R LINRBGSOG vdzSSyafl yR
volume risk and would advance its legitimate business interest (s. 138(2)(b)).

The data sources used for the building block parameters to derive the tariffs fog2018
201516 are summarised in Tak?2 and the corresponding building blocks data are provided in
Appendix A to this Decision.

0 Queensland Rail, sub. 2: 43.
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Table22 Data sources for 20k34 to 201516 tariffs

Building block 201314 201415 201516
parameter

Opening asset base This Decisin

Capital expenditure Actual expenditure as per this Decision Capital indicator as per
this Decision

Asset base coal allocatol Reflects our capacity estimate in this Decision This Decision

CPI Actual Assumption 2.50%

Asset lives 2014 Draft Decision ahthis Decision unchanged

WACC! 2014 Draft Decision and this Decision unchanged

Maintenance and 2014 Draft Decision This Decision

allocation

Operating cost and 2014 Draft Decision This Decision

allocation

Forecast volume 2014 Draft Decision This Decisin

Overrecovery during 201314 to 201516

The resulting reference tariffs for the financial years 2(i3to 201516 are summarised in
Table23, which shows that the reference tariffs that would have applied in those years are
lower than the tariffs chrged by Queensland Rail.

Table23 QCA assessed 204B4 to 201%,16 reference tariffs compared with the actual tariffs
charged by Queensland Rail

All tariffs in $/'000 gtk, nominal 201314 201415 201516
Tariff QR charged $18.56 $19.14 $19.41
QCA refeence tariff $15.66 $16.15 $16.38
Difference (tariff chargedreference tariff) $2.90 $2.99 $3.03

Metropolitan tariff

As per our Summary 8(see Section 8.6 of this Decision), we require Queensland Rail to apply
the West Moreton network tariff so thait is paid by West Moreton coal services as they
traverse the Metropolitan network. Therefore, the tariffs summarised in TaBlalso apply to

coal services using the Metropolitan network, and will continue to be escalated for the
remainder of the term bthe undertaking once approved.

Our Summary 8. also requires that a separate Metropolitan incremental capacity charge is
calculated to recover coapecific investment on the Metropolitan network in relation to the
period after 1 July 2013. Since Queensl Rail has not claimed any incremental capital
expenditure in the Metropolitan network since July 2013, the Metropolitan incremental
capacity charge for the purposes of this Decision is zero.

®1Queensland Rail saiibk-free rates were higher in previous periog®e Queensland Rail, sulf: 30) This
matter is discussed in Section 3.7 of this Decision.
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Summary 8.&

The 2015 DAUnNust provide that the West Moreton retwork and Metropolitan network
reference tariff components that should have applied for the period 2@13 to 201%,16
are consistent with our reference tariffs of: $15.66/'000 gtk as at 1 July 2013, $16.15/'
gtk as at 1 July 2014 and $16.38/'000 gtk @s1 July 2015 (the other components of th
tariffs are specified imMppendixA of this Decision).

See definition of 'notional reference tariff and Schedule D, claus2if.AppendixF.
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9 Lb+x9{ ¢a9bc¢ !tp! Binbbvb L B!9¢LhhwbY Cw!

An effective invegtent, planning and coordination frameworshould provide clarity and
certainty on the rights and obligations of all contracting parties in the negotiation process when
a network extension is required to accommodate an access application and Queenslasd Rail
not willing to fund the network extensioifhe frameworknust balance the legitimate business
interests of Queensland Rail with those of access seekers and any third parties involved in
funding the network extension.

The QCA retains the views expresseits Draft Decision on Queensland Rail's 2015 &¥capt
wherethey have been amended by this Deciskay areas where the Decision differs from the
Draft Decision include:

9 Schedule | (Extension Access Principlesglangel.4 (Extensions Capacitwestment
Framework) have been amended to remove minor inconsistencies in the drafting and provide
more clarity

i1 FRunding agreements terms can now be varied dependinp@stage ofthe extension study
process being funded

i Hybrid funding options are pasde if Queensland Rail and the access funder consider this a
preferred alternative.

1 The requirement for Queensland Rail to produce a standandwsding agreement has
been removed.

1 The master planning process has been revised and Queensland Raifunitldzbfor the
incremental costs of these studies.

Introduction

An investment framework in an approved access undertaking seeks to provide a high degree of
certainty for all access seekers if they:

1 commence negotiations with Queensland Rail for accesisetaleclared network
i are advised that:
- anetwork extension is required to provide the access sought
- Queensland Rait not willing to fund the work required for a network extension

1 commence negotiations with Queensland Rail to fund the work required fatwork
extension

i indicate a willingnes® fund the work required for an extensidon the absence of
Queensland Rail electing do so.

Key issues are summarisedTliable 2 below. Matters that require a more detailed explanation
are discussed in Segtis9.1and9.2.
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Table24: Summary othe key positions andecisiorst investment planning and coordination

Investment Planning and Coordination Framework

specific amendments to
the network extension
provisions thatvere
intended to make it
more transparent and
accountable and to
provide a more
appropriate allocation of
risks.

the proposed
amendments are
unwarranted and/or
beyond powes and fail
to adequately take into
account Queensland
Rail's legitimate business
interests

New Hope suppo#gd the
Draft Decisionand have
detailed how it could be
expanded and
strengthened.

Summary ofthe 2015 Queensland Rail's Other stakeholders' QCADecision
Draft Decision position position
1. Network extensions
Included a range of Disagred andsaidthat Glencore, Yancoahd See Sectiof.1below.

2. Funding agreemerg

Extension funding
provisionsshould

provide more detail on
funding agreement
provisions Funding and
access principles that wil
underpin negotiations of
funding agreements
should be identified.

Disagreed and said the
proposed amendments
impose funding
agreement terms which
may not be relevant to
all stages of the
extension.

New Hope said the
funding agreement
provisions should be
amended to require
Queensland Rail to offer
access facilitation deeds
for smaller projectsThe
proposed amendments
imposefunding
agreement terms which
may not be relevant to
all stages of the
extension

See Sectiod.2below.

3. Network extension process

Network planning
provisionsshouldinclude
a regulatory process to
develop a master plan
for each of its major rail
corridors during the term
of the 2015 DAU

Disagreedthe
requirement to produce
master plans for the
various systms is
beyond powers

Glencore and New Hope
supported the Draft
Decision

See Sectiof.3below.
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9.1

Network extension and funding agreements

Consigent with section 137 of the QCA Act, we consider the 2015 DAU should outline the
general funding principles that will apply to access seekers who agree to fund a network
extension to accommodate their access application. In applying our assessment dppreac
have considered whether there is sufficient detailthe funding principles and the form of
contract that will underpin the negotiation of funding agreements between Queensland Rail
and a relevant access seeker.

Consistent withsection 137 of the @A Act, we consider the 2015 DAU shaalkb provide

details on how an access seeker can obtain access to the declared service when a network
extension project is required to accommodate the access rights nominated in its access
application. Our asessmentapproachconsides whether the proposed 2015 DAU provides for

an extension project to be developed from identification through to operation in accordance
with the object of the QCA Actthat is, to promote the economically efficient operation of, use

of and investment inQueensland Raildeclared network.

Queensland Rail set oiis proposed investment framework, funding principles and the process
for the negotiations of access rights with an access seeker utalesel.4 of the 2015 DAU.

Our Draft Decidon proposed to reject thoseprovisionson the basis that they resulted in
significant asymmetries in the network extension process with respect téollmving

1 lack of clarity on the negotiation procesgt contrading parties should follow to give eftt
to the access and project agreememexjuired for a project to reach financial close and
deliveraccess services consistent wihl69E and 138(2) of the QCAtAc

i absence of mechanisms &mhieveaccountability, transparency and timeliness of
Queenslad Rail's decisiomaking process, including, for example:

- unclear boundaries and conditions of what is being negotiated at each stage of the
extension project

- lack of objective and independently verifiable approval criteri

9 unbalanced allocation of projecisks, liabilities and indemnities due to Queensland Rail
assigningll risks and liabilities for an extension project to the access seeker without
sufficientconsideration as to whether they can best be mitigated by the access seeker or
Queensland Rail

9 absence of any obligation on Queensland Rail to provide information and assistance to the
access seeker tiacilitate study of the extension project

i absence of any obligation on Queensland Rail to assist, study, construct and commission the
extension projet

i absence of standard funding agreement to form the basis of negotiations between
Queensland Rail and an access seeker

9 dispute resolution provisionthat would be ineffective if the access seeker's access rights
are either time-constrained or aligned ta larger investment in the business operations of
an access seeker
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Stakeholders' submissions

Queensland Rail didot support our Draft Decision on the basis thatrangementswere
unwarranted®?, would give rise to significant cost with no benéfit were beyond power°*
were too rigid®®, and traded off the protection ofQueensland Rail's legitimate business
interests against other interestsvithout taking full regard for Queensland Rail's business
interests.

YancodPs, Glencoré® and New Hop&2 supported the Q&'s Draft DecisionHowever, Yancoal

and Glencore both stated that some of the proposed amendments gave Queensland Rail too
much discretion and should be made mandatd#ew Hope suggested that the drafting should

be amended to make it mandatory that Que&nsd Rail offer an access facilitation deed (AFD)
arrangement for projects under $25 million.

QCAanalysisand Decision

We have generally adoptd our Draft Decision position on network extensions and funding
agreementssave in the respects outlined below.

Key matters raised by stakeholders are addressed below eas@by-case basis andppendix
D summarises the proposed amendments to the investment framework.

Requirement for an investment framework

As noted in the Draft Decisionn @fficient, transparehand accountable investment framework
is a critical component of the 2015 DAU.

In its 2015 DAU, Queensland Rail 'proposethttude a more detailed investment framework
than currently applies to it but which was still relatively ligi@inded.”® Our Draf Decision
outlined a number of proposed amendments to this framework and the inclusion of a new
schedule to provide more clarity and certainty over the process by which an extension could be
negotiated.

Our positionis the 2015 DAlWshould be amendedThisis because Queensland Rail's proposed
investment frameworlprovided insufficientclarity and certainty on the rights and obligations of
all contracting parties in the negotiatigqrefer to section 9.2 of our Draft Decisipn

The Draft Decision summarisedrange of responses from stakehold®?¢hat supported the
requirement for the framework and noted deficiencies wiffueensland Rasl proposal. The
responses to the Draft Decision supported the QCA's proposed amend#fents.

Queensland Rail's statementthitev / | Qa LINRPLI2ZASR Ay@SadyYagid TNI Y
unwarranted on the basis that there are currently no extensions proposed is unjustified and
short-sighted. On thecontrary, the development of arefficient, transparent and accountable

2 Queensland Rail, sub. 26: 73.

3 Queenslandrail, sub. 26: 69.

4 Queensland Ralil, sub. 26: 74, 75,77.

5 Queensland Rail, sub. 26: 76.

7% Yyancoal, sub. 27: 4.

®7Glencore, sub. 25: 5.

%8 New Hope, sub 23: 224.

7 Queensland Rail, sub. 26: 68.

800 Asciano, sub.;BAurizon sub. 6; Glencore, sub. 7; Newpklessub. 3Glencore, sub. 7.
801 New Hope, sub. 23; Glencore, sub. 25; Yancoal, sub. 27.
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investment famework is perhaps nowvenmore importantin orderto maximise the chance
that any projects which are proposed go ahead.

Protection of Queensland Rail's legitimate business interests

The Draft Decisionproposed amendnents to Queensland Rail's proposed @stment
framework provisions to remove a number of specific references to Queensland Rail's legitimate
business interests in its 2015 DAV In its response to the Draft Decision, Queensland Rail
stated that the removal of these references 'may require Qu&land Rail to act in a way that
results in its legitimate business interests not being prote€fdand/or may result in
Queensland Rail's legitimate business interests not being protééted.

We do not accept that specific provision for therotection of Queensland Rail's legitimate
business interestss appropriate as it purports toverride other considerationg1 138(2) We
note we are required tohave regardo’ Queensland Rail's legitimate business interests as part
of considering whether to approver refuse to approve Queensland Rail's 2015 DA@.are
also required to consideamongst other things, the public interest (s. 138(2)(dccess seekers

(s 138(2)(e)) and any other issues we consider relevant (s. 138(&¢eThapter 10.

Queenslandrail also stated that its legitimate business interests in relation to extensions are
significantly wider than portrayed by the QE€A.t makes this point with reference to the
specific considerations noted Trable9.2 of the Draft Decision.

We noteTable 9.2 provided a summary &y considerations associated withe consideration

of section 138(2)((b), (d), (eand (h) in our Draft Decision It was not intended to be an
exhaustive statemendf what is relevantand for clarity, we have not sought tomawly define
Queensland Rail's legitimate business interedig. accept that Queensland Rail's interests are
as stated by itMoreover, dher factors have been considered in the context of Queensland
Rail's legitimate business interestacluding thosesummarised in section 103.0f the Draft
Decision:

i the commercial interest in recovering efficient costs in providing the relevant service and in
eaming normal commercial returns

i a balanced risk position in the allocation of contractual risks and liabilits between
Queensland Rail and access hofder

i appropriate incentives to maintain, improve and invest in the efficient provision of the
facility

i incentives to improve commercial returns, where these returns are generated from, for
example, innovative westments or costutting measurs

i operational processes and procedures within the undertaking.

Access holders' interests

Queensland Rail saithe assessment criteria relied on by the QCA in relation to the approval or
rejection of the extension provisisndo not reflect those in the QCA A®E.Specifically, the
QCA Act does not requitke QCA to ensure the interests of access holderspmotected' 807

802 For example, cls. 1.4.1(c)(iii), 1.4.2(c)(iii)(F), 1.4.3(b)(iii).
803 Queersland Rail, sub. 26: 75.
804 Queersland Rail, sub. 26: 78.
805 Queensland Rail, sub. 26:.71
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Section138(2)(e) requires the QCA to have regard to the interests of persons who may seek
access to theservice, including whether adequate provision has been made for compensation if
the rights of users of the services are adversely affedfée.consider that the rights of existing
access holders are relevant undszction 138(2)(h), to the extent they araot also access
seekers undesection 138(2)(ef% In any eventwe have not approached our consideration of

the 2015 DAU on thbasis that i must ensure the interests of access holders are 'protected'.
Those interests are simply something to which we ehaggard in assessing the 2015 DAU
Further information orthis issuds provided in Chapter 10.

Table 9.2 in the Draft Decisigmovided more detail orour preliminary view abouhow sction
138(2) mattersshould be addresseitt order forthe investment fameworkto be appropriate It
should not be read as if all the potential considerations noted in the second column of the table
were strictly applied to the drafting of one or more specific claudeshis context, the rights of
access holders are clegnlelevant to the assessment of tlagpropriatenesof the investment
framework.

Allocation of additional capacity

Queensland Rail said that the requirement in Schedule | that additional capacity created by an
extension be preaated between funders relate to their funding share is 'neither practical nor
efficient’. They made this point on the basis that an extension may potentially provide more
additional capacity than is required by funders, or because Queensland Rail may require part of
that additionalcapacity for activities such as operational activifi&s.

We do not accept thathe proposed allocation of additional capacity created by an extension is
impractical. We consider thatdditional capacity means'the additional capability of the
network to accommodatetrain services that would result from agxtension®® Any calculation

of the ability of the network to cater for train services would include an assessment of
Queensland Rail's requirements for operational activities and preclude the contyaofin
capacity for these paths.

We have, however, amended Schedule | to clarify that any paths created over and above those
required by the user funders will be available for contracting paths as per the terms of the
undertaking, rather thate automaticalyy allocated to the user funders.

The obligation for Queensland Rail to pay for any part of a user funded extension

Queensland Rail made a number of general and specifitment$!'?, which argued that
elements of the Draft Decision were outside power as theyposed an obligation that
Queensland Rail bears some of the costs of an extenSpecifically, Queensland Rail argued
that the right of the user funder to fund only those costs which can be reasonably shown to be
efficient or prudent implies that Queastand Rail must risk bearing those costs which are not
prudently incurred.

We accept that it is not appropriate to limit the obligation of a user funder to only those costs
which can be reasonably shown to be efficient or prudent. Consistent wittios 119(5)(c) (in
the different but relevant context of access determinations) the costs of extending a facility, in

806 Queensland Rail, sub. 26: .72

807 Queensland Rail, sub. 26: 72.

808 QCA2015: 257.

809 Queensland Rail, sub. 26: 80
810QCA2015: 59.

811 Queensland Rail, sub. 26: 73, 74, 78.
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circumstances where we are not approving Queensland Rail's 201%mfd section 136(4) or
142(2) of the QCA Acshould not be required to beaid by Queensland Rail.

Imposition of an obligation to extend

Queensland Rail stated that the effect of the QCA's proposed amendments is to iblibge
extend the netwok 'when it would otherwise have good legal and commercial reasons for not
doing s¢*'2 and that this obligation is beyond pow&¢

The extension conditions provide that Queensland Rail is not obliged to proceed with a
proposed extension stage where that stage of an extension does not meet certain criteria.
These criteria include matters wdh, if not satisfied, would mean Queensland Rail would have
good legal and commercial reasons for not agreeing to the relevant stdgese include,of
example, if the proposed extension is not technically feasible or adversely impacts on existing
accessights.

The proposed amendmentprovide certainty that wheran extension stage is proposed and
meets these hurdles, each stage will be progresfatiendments have been made taote
1.4.1(b) to clarify that this is the case.

Requirement to maintain an &nsion

Queensland Rail said that the QCA was seeking to impose an obligation to maintain an
extension and that this was beyond power because the proposed definition of maintenance
work in the SAA included replacement costs and was in direct conflictsagtion 119 of the

QCA Act*

The definition of maintenance costs in the SAA has been amended to exclude replacement
costs.

Access facilitation deeds

New Hopé® has suggested a range of amendments to cl, WHich would have the effect of
obliging Queenslah Rail to enter into AFD arrangemstibr extensions which have a project
cost of under $25 million.

We have not adopted this suggestioithe AFD process outlined by New Hope obliges
Queensland Rail to provide up to $25 million of funding on terms comsistéh previous
agreements that it has made (adjusted for changes to the cost of ddet) Hope proposed

that any other variations to these termshould besubject to dispute However, New Hope
provided no details of those agreements. Given ,thig canmt be confident that simply
because terms specified in a proposal were agreed to in the past, they vetireed to in the
future. In any event, we can see no reason why such an agreement could not be negotiated
between a potential access funder and Qoskand Rail without any amendments tagtel.4.

Standard funding arrangements

New Hope has suggested a range of amendmentdaiese?.9.4 which would have the effect
of:

9 requiring Queensland Rail to submit and obtain approval for a standard studinéun
agreemen

812 Queensland Rail, sub. 26: 74, 75.
813Queensland Rail, sub. 264,777,

814 Queensland Raisub. 26: 71.
815New Hope, sub. 23: 23.
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9 providing QCA with the power to require Queensland Rail to produce a standard funding
agreement for the construction and operation phase

Queensland Rail, on the other hand, rejected the proposed amendments and said that the
amendments to @use 2.9.4(bx(d) were outside of power because 'a standard funding
agreement cannot be "tackedn" after the approval of the access undertaking by the GEA'".

We note that the Aurizon standard user funding agreement negotiations bawerred in the
contex of a very different network, where capacity is fully contracted and there is demand for
further capacity.This is not the case for Queensland Rail's network, where there is substantial
spare capacityGiven thiswe have removed the standard user fundiagreement provisions

from the 2015 DAU and suggest that Queensland Rail reviews the outcome of the Aurizon
process with a view to potentially using it as a basis for similar provisions to be included in its
next undertaking. In the meantime, the amendeavéstment framework provides access
seekers with guidance on the terms and conditions and coverage expected in a funding
agreement for an extension.

Building Queensland Act

Queensland Rail has noted that the recently pas€Raiiding Queensland Act 20{the Building
Queensland Ac@pplies to Queensland Rail as a ‘government agency' and that the effect of this
Act had not been taken into account in the drafting @usel.4.

The effect of theBuilding Queensland Ads to pass over the responsibility f@reparing
business cases for projects which have a total value over $100 million from the government
agency to Building Queenslafd The Act also states that Building Queensland is to lead the
procurement or delivery of such an infrastructure project iedted to do so by the Minister.

We do not accept the drafting ofatisel.4 should be adjusted substantially for the effect of the
Building Queensland AcWhile the effect of the Act may alter the decisioraking process
within Queensland Rail, QueensthRail will remain the railway manager and operator and the
contracting entity that will be dealt with by the access seeker. It would, however, be expected
that the impact of Building Queensland on the decisioaking process would be taken into
account n any assessment of reasonableness particularly if the organisation had impacted on
the timeliness of decisions. However, we haddeda new clause1.4.8 which details how
Queensland Rail and the access funder should respond to Building Queensland'snirevl

(or potential involvement)n an expansion

Negotiation triggers and hybrid funding

Queensland R&, New Hopé'® and Glencor®&’said that the proposed drafting ofazisesl.4

and 2.7, and Schedulé could be interpreted as implying that if Queenslardil notified that it

was not willing to fund a stage of an expansion, a funding agreement for all stages of the
extension process would have to be negotiat€udieensland R&f also said that hybrid funding
options (where Queensland Rail funded part ofatension) should be permitted.

816 Queensland Rail, sub. 26: 81.

817 Aon advisory body that has been set up to assess and manage the Queensland Government's investment in
major projects Seghttp://b uildingqueensland.qgld.gov.ayfor more detail.

818 Queensland Rail, sub. 26t.8

819New Hope, sub. 23: 223.

820 Glencore, sub. 25: 5.

821 Queensland Rail, sub. 26:.82
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While we are of the view that the proposed drafting made it clear that separate funding
agreements could be negotiated for each stage of the extension (e.g. cl. ).4figé&
paragraph), we have further amended a number aduses (e.g. cls. 1.4.1(a)(iii), 1.4.3(a),
2.7.2(b)(iii)) to make it clearer that this is the case.

Similarly, we have amendedadisel.4.1(c)(i)(B) to make it clear that a hybrid option would be
consistent with the undertaking.

Schedule |

Queensland Rbkaid that Schedule | (the extension access principles) is not appropriate and
needs to be completely revised by the QCA on the basis ithamongst other things, is
internally inconsistent and inconsistent with Part 1 to 7 of the DAU, promotes inapatep
contracting, imposes obligations which are not appropriate under the undertaking and is
jumbled with respect to the operation of fundinggreements’?2 New Hope supported the
inclusion of Schedule | but said that the principles were loose andlénghand that many of

the clauses were drafted to apply to funding commissioning and construction, and do not apply
well to the funding of studie®?

We disagree with Queensland Rail that Schedule | is not appropriate and is inconsistent with
Parts 1 to 7 ofie DAU; as detailed in our Draft Decision, we consider it to be important to the
establishment of a workable network extension proceRelevantly, it has been difficult to
address many of Queensland Rail's concerns spegifigalen it did notspecify is criticisms of
Schedule | by reference to particular provisiongha&f schedule Instead it chose to list a set of
potential issues under a generic introduction that stated that they were relevant to 'various
provisions under Schedulé’#*

That said, fdbwing the above concerns of Queensland Rail and New Hope, we have amended
Schedule | to more clearly allow for its application to the study phases of an extension. This
should improve clarity with respect to the rights and responsibilities of the Quemh&ail and

the access fundeand remove some errors and inconsistencies. The re\Badedule has nine
separate clauses/sections, insteadl® as before.

Dispute resolution process

Queensland Rail said that the dispute resolution process specifield 1n4.2(f)(which allowed

an access funder to refer a dispute directly to the QCA if Queensland Rail unnecessasrlg delay
the provision of assistangi@vas beyond powers because it 'purports to give someone who is
not an access seeker a right to have 9CA arbitrate disputes involving Queensland Raik.

also said that the clause was inconsistent withusk 6.1 (which does not refer disputes
automatically to the QQChand unnecessarfbecause eusel.4.7 deals with disputes in relation

to extension

We assume that Queensland Rail is referring to the inclusion of an access seeker's nominee in
the proposed definition of access funder when it makes reference to ‘'someone who is not an
access seeker'. We note that we have delethid referencefrom the definition on the basis

that we do not consider that the additional complexity in the drafting of the expansion
framework is justified.

822 Queensland Rail, sub. 26:¢A1.
823New Hope, sub. 23: 23.

824 Queensland Rail, sub. 26:.79
825 Queensland Rail, sub. 268.7
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We disagree with Queensland Rail's comment that the direct referral of disputes to the QCA is
unnecessary. Timelinesslikely to be a critical component of negotiation of an extension for an
access seeker. While rail access may only be a relatively small component of total investment
required to enable an expansion in production, funding for the other elements are often
dependent on the ability of the producer to show that they have an effective means of
transporting their product to market. The dispute resolution mechanism that is mapped out in
clause6.1 can take up to 25 business days before it is escalated to thef@@ésolution If

there were a number of disputes negotiating a single stage extensies could place undue
pressure on the access seeker to agree to terms which they may otherwise consider
unfavourable.

We also disagree with Queensland Rail's commiiatt the direct referral of disputes is
inconsistent with @use6.1. Theprovision that access seekers and Queensland Rail can agree to
use a different dispute resolution process or timetaldencluded in euse6.1.1; furthermore,
we note that Queenslad Railhasincluded chuse1.4.7(f) in its 2015 DAUWvhichallows the
access seeker to refer a matter directly to the QCA undarsel6.1.4. However, to clarify the
operation of dispute process in the context chusel.4, we have now amendedalisel.4.7 to
specify thatif no accessunding agreement has been execdi¢he parties can escalate directly
to the Q@. f afunding agreement has been executed, the dispistelealt with throughthe
parties' agreed dispute resolution provisions in the fundagyeement We have also amended
clause6.1.4 to clarify that disputethat are referred directly to the QCA do not have to have
satisfied the earlier process steps before the QCA can determine the dispute.

In addition, we have made a number of amendmemtshusel.4 and Schedule | to improve
the clarity and consistency of their operation. These amendments are summarised in
AppendixD.
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9.2

Summary9.1
The 2015 DAUhust provide as follows

(&) Atransparent and accountabl@etwork extension processhould be provigd
to underpin the negotiation of each stage of an extension project concurren
with an access agreement, including clarifying the threshold criteria which a
extension must meet and outlining rights and responsibilities of the parties i
relation to the separate stages of an extension

(b)  Sufficient detail should be includegwith clear reasoning, on the scope of an
extension project

(c) Objective and reasorbased assessment criteria to underpin tliecision
making process of an extension projeshould be prwided.

(d)  All necessary project information and project assistance reasonably require
by an access seeker to develop an efficient sepgtandard and cost of an
extensionshould beprovided.

(e) Anbalanced allocation of the rights and responsibilities between €ansland
Rail and an access seekstould be provided.

(H  Standardprinciples to apply to all extensionshould be included.

() More detailshould be providedn the funding agreement provisions
reasonably required to satisfy the access rights sought by an asesker

(h)  The funding and access principles that will underpin the negotiation of a
funding agreementshould be identified

(i)  Amore streamlined dispute mechanism procesBould be providedor
extension related disputes

()] Theparties' rights and obligationsn relation to the Building Queensland Ac
should be clarified

See clause$.4, 2.7 2.9.2(q), 2.9.5(b)7.1 and Schedule | iAppendix F.

Network planningprovisions

Consistent withsection 137 of the QCA Act, we consider the 2015 DAU should outiee
network planning processes that apply to key corridors on Queensland Rail's network. In
applying our assessment approach, aeconsideed whether there is sufficient detail on the
planning processes applidy Queensland Raib showthat it isefficiently operaing, usng and
invesingin its network.

The Draft Decisiomroposed thatQueensland Rable requiredto amend its network planning
provisions to include a regulatory procdss developnga master plan for each of its major rail
corridorsduring the term of the 2015 DAU

Stakeholders' submissions

Queensland Rail argued that system planning is not part of the regulated servicds aoid
covered by the QCA Act (and th®@ amendments proposed in the Draft Decision wbeyond
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power). Queenshnd Rail also made the comment ththe costs of developing the master plans
were unfunded?®26

New Hope supported the requirement for Queensland Rail to develop regional network master
plans and establish regional network capacgtoups, noting that 'NHGas experienced
significant frustration at the lack of any clear process for planning for growth and assessing
various capital investment and expansion optidité Glencore noted its support for an
obligation to develop a new bunt Isa line master plan, as diional transparency should assist
future access negotiatiorf&® Asciano also supported the proposed amendments but said that
the planning groups should also include operators (whe@sé¢hoperatorsare neither access
seekers or access holdefs).

QCA anabis andDecision

The QCA considers Queensland Rail shaoldnd its network planning provisions to include a
regulatory process to develop a master plan for each of its major rail corridors during the term
of the 2015 DALlh accordance witltlausel.5.83°

We do not accept Queensland Rail's position that system planning is beyond pSeeion
137(2) states that an access undertaking for a service may include details of information to be
given to access seekers; information to be given to the QCanother persori andtimeframes

for giving information in the conduct of negotiations about access to the service.

We are of the view that the 2015 DAU

i does not provide sufficient transparency or accountability on Queensland Rail's compliance
with the object of tle Act (s. 138(2)(a)and

i isnot appropriate when having regard tbe public interest and the interests of access
seekers and access holddémscause it does not provide for access holders, access seekers,
end customers and rail operators to receive sigfit information on Queensland Rail's
management and operation of the netwof&. 138(2)(d), (e) and (h))

Queensland Rail haarguedthat the object of Part 5 of the Act (as detailed in s. 69E) is only
intended to promote the relevant matters, not ach&wr ensure theni3* We do not suggest
that an access undertaking will only be appropriate to approveeghiures' a particular matter
referred to in section 138(2). The matters in secti®8(2) are simply matters to which we must
have regard in considirg a draft undertakingWe note that the proposed master plans will
improve the information available to decisionakers and therefore promote the economically
efficient operation of, use of and investment in the Queensland Rail network

Our Decision is herefore torequire Queensland Rai amend its network planning provisions
to include a regulatory process to develop a master plan for each of its major rail corridors
during the term of the 2015 DAU

The contents of the master plans should be basedheninformation requirements set out in
section 101(2). The provision of a master planning document that transparently sets out
Queensland Rail's current and expected cost of service provision including capital, operating

826 Queensland Rail, sub. 26:¢®6.

827New Hope suh 23 24.

828 Glencore, sub. 25: 1.

829 Asciano, sub. 28: 14.

830 Master planning and extension coordination.
831 Queensland Rail, sub. 26: 83.
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and maintenance costs .(sL01(2)b)), approach to developing prices. ($01(2)(3) and
estimating capacitys(101(2)(d)) would go a long way to addressing a humber of the key issues
raised by stakeholders.

Our position is not unusualboth the 2010 DBG% and the 2010 QR Netwdt® access
undertakings include provisions requiringe access provideto undertake master planning
activities.

However, we agree that the costs of these studies should be fulgedccess holders and
access seekers to the extent that any existing allowance for myptanning is insufficient to
cover the costslf Queensland Rail can show that the costs of developing the required master
plans are not covered by their existing operating cost allowance and that the proposed costs are
reasonable,Queensland Rail shoulde able to requestthat those parties who want to
participate in the planning process fund the procapdront. This will also assist in making sure
that stakeholders are invested in the process and their interest is genuine. If stakeholders
decide that hey are not interested in systemlanning,then they are not obliged to fund a
planning group

We also agree with Asciano that operators should be invited to join the proposed regional
network capacity groups in those situations where they are neither ssceeekers or access
holders.

Our Decision:

9 aligns with Queensland Rail's obligation to manage its network consistent with the object of
the QCA Act (s. 138(2)(agnd

i isappropriatehaving regard tahe public interest, the interests of persons seekiogess (s.
138(2)(d) (e)), and Queensland Rail's legitimate business interests (s. 138(2)(b)).

Summary9.2

In respect ofnetwork planning provisionsthe 2015 DAU mushclude aregulatory process
to develop amaster plan for each oQueensland Rail'snajor rail corridors during the term
of the 2015 DAUf funded by participants

See clausd..5 in Appendix-

832DBCT 2010.
833 QR Network, 2010 Acss Undertaking, Part 11: Coordination and Planning.
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10.1

10.2

This chapter sets out how we have applied our legislated obligations in making our 2015
Decision.

Part 5 of the QCA Act

Part 5 ofthe QCA Act establishes a third party access regime to provide a legislated right for
third parties to acquire services provided using significant infrastructure that is owned by a
monopoly service provider. When the Bill to establish the QCA Act wasdiumted, the
accompanying Explanatory Notes said:

The underlying rationale of creating third party access rights to significant infrastructure is to
ensure that competitive forces are not unduly stifled in industries which rely upon a natural
monopoly at sme stage in the production process, especially where ownership or control of
significant infrastructure is vertically integrated with upstream or downstream operations

A key aspect of the market system is that an infrastructure owner is entitled to chdtbse
whom it will deal.The threat of competitors providing substitutes constrains a seller's ability to
charge excessive prices or otherwise restrict supfayever, in cases where these substitutes do
not exist, a seller possesses significant marketguod seller may exercise its market power to
increase its profit by restricting output because doing so enables the seller to increase its price.

In cases of natural monopoly, one facility meets all of a market's demand more efficiently than a
number of saller and more specialised facilities. Accordingly, it is not socially desirable that the
infrastructure comprising a natural monopoly be duplicated. At the same time, the absence of
competition enables a natural monopoly infrastructure owner to extraatessive profits
through exercising market power.

This is especially the case where the business which operates the natural monopoly also has a
commercial interest in upstream or downstream markets (for example a rail operator who also
owns the track).Sut a business may discriminate against its upstream or downstream
competitors by offering access on more favourable terms and conditions than is offered to
competitors. In this way, an owner of a natural monopoly is able to stifle competition in
upstream ordownstream markets.

The purpose of third party access is therefore to provide a legislated right to use another person's
infrastructure. This should prevent owners of natural monopolies charging excessive prices. It
should also encourage the entry of néinms into the potentially competitive upstream and
downstream markets which rely on a natural monopoly infrastructure in the production process,
and thereby enable greater competition in those markets. This in turn would promote more
efficient productiorand lower prices to consumet¥.

Assessment approach

Queensland Rail lodged the 2015 DAU for our consideration and approval under sections 137
and 138 of the QCA Act. The 2015 DAU was lodged in response to our initial undertaking notice
issued under seain 133 of the QCA Act.

Section 134 of the QCA Act requires us to consider the 2015 DAU given in response to the
section 133 notice and either approve or refuse to appribve

834 Explanatory Notes to thueensland Competition Authority Bill 199p. 4.
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We acknowledge that we are not permitted to refuse to approve the 2015 DAUysbepause
we consider a minor and inconsequential amendment should be made to the 2015*DAU.

This Decision to refuse to approve the 2015 Deédinprises an attachment ta secondary
undertaking notice under section 134(2) of the QCA Act, requiring QueenRiaihto give us an
amended copy of the DAU withie0 days. The secondary undertaking notice and its
attachments (including thiBecision)sets out the reasons for the refusal and the amendments
to the DAU that the QCA considers appropriate ursdetion 134(2)(a) of the QCA Act.

If Queensland Rail complies with the secondary undertaking notice, we may approve the
amended 2015 DAE¥ If Queensland Rail does not comply with secondary undertaking notice,
we may prepare and approve an amended 2015 DAU to dppgBueensland Rail in relation to

the provision of the declared servié¥.

We acknowledge the 2015 DAU is the culmination of a-j@ar regulatory process that has
involved Queensland Rail submitting and then withdrawing three versions of a DAU. We also
note that, in considering this Decision, we have reviewed the 2015 DAU with 'a fresh set of eyes'
and assessed it on its merits applying the legislative critbriforming the positions expressed

in this Decision, we had regard to, among other things:

1 ead part of the 2015 DAU
9 all of the2015 DAU submissions provided by Queensland Rail and stakeholders

i relevant sections of our 2014 Draft Decision that were referenced by Queensland Rail and
stakeholders in their submissigns

9 information provided by Queetend Rail in accordance with section 185 notices issued by
the QCAand

i information provided by Queensland Rail and stakeholders through a further round of
submissions once submissions on the 2015 Draft Decision were received.

The remainder of this chaptesets outsome comments on particular issues relating to the
criteria listed insection 138(2) of the QCA Athat are relevant to the2015 DAU when coming
to our Decision outlined in the preceding chapters.

10.3  Section 138(2) of the QCA Act

Section 138(2) fathe QCA Act states that we may approve the 2015 DAU only if we consider it
appropriate to do so having regard to each of the matters set osedation 138(2) of the QCA
Act(see Box3).

835 Sections 138(5) and (6) of the QCA Act.
836 Section 134(3) of the QCA Act.
837 Section 135 of the QCA Act.
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Box3: Section 138(2) of the QCA Act
Section 138(2) of the QCA #grovides

The Authority may approve a draft access undertaking only if it considers it appropriate to
having regard to each of the followirtg

(a) the object of this part;
(b) the legitimate business interests of the owner or operator of the service;

(c) if the owner and operator of the service are different entitiése
legitimate business interests of the operator of the service are protected;

(d) the public interest, including the public interest in having competition in
markets (whether or not in Australia);

(e) the interests of persons who may seek access to the service, including
whether adequate provision has been made for compensation if the rights
of users of the service are adversely affected;

® the effect of excluding existing assets for pricing purposes;
(9) the pricing principles mentioned in section 168A;
(h) any other issues the Authority considers relevant.

The 'object of this part' as referred to in section 138(2)(a) is set out in section 69E:

The object of this part is to promote the economically efficient atpmr of, use of and
investment in, significant infrastructure by which services are provided, with the effe
promoting effective competition in upstream and downstream markets.

The pricing principles set out under section 168A are:
The pricing pringpiles in relation to the price of access to a service are that the price should

(@ generate expected revenue for the service that is at least enough to meet
the efficient costs of providing access to the service and include a return
on investment commensuratwith the regulatory and commercial risks
involved; and

(b) allow for multipart pricing and price discrimination when it aids
efficiency; and

(c) not allow a related access provider to set terms and conditions that
discriminate in favour of the downstream opemats of the access
provider or a related body corporate of the access provider, except to the
extent the cost of providing access to other operators is higher; and

(d) provide incentives to reduce costs or otherwise improve productivity.

‘Appropriate’

The Q@ Actrequires us to determine whether it is 'appropriate’ &pprove a DAU having
regard to the relevant matters listed section138(2).¢ KS (G SN) Wl LILINBLINA F S Q
one of wide import.

Queensland Rail has submitteédat section 138(2) doesnot require the QCA to consider an
access undertaking to be the most appropriate undertaking in order to approvhét access
undertaking need only beonsidered to beappropriate having regard to all the criteria in
section 138(2) of the QCA A& The CA agrees.

838 Queensland Raisub. 26: 7.
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We are not assessing the 2015 DAU against an optimal or preferred standard; rather, we are
considering whether the undertaking is ‘appropriate’ by reference to all the statutory factors.

The reason why theDraft Decision did not propose not tapprove the 2015 DAWas not
because we preferred a different access arrangement, which we believed would better achieve
the statutory objectives. The Draft Decision proposed not to approve the 2015hegdiise
QCA's draft conclusion was that it was nofpegpriate to do soafter having regard to the
statutory factors irsection 138(2). Given our draft conclusion, we then set out the way in which
we considered it would be appropriate to amend the undertaking (s. 136(5)(b)).

Equally,we note thatin consideing whether the 2015 DAU is appropridte approve we are
not compelled toapprove an undertakinghat is the least onerous and restrictive, from the
perspective solely of the regulated business. We are required to determine whethéOttie
DAU is ‘apprpriate' to approveby reference to the factors isection138(2) factors that have
a focus which is wider thgnstthe perspective of the regulated business.

The QCA has adopted this approach in Bsision
'Have regard to'

In making our decision @s whether the 2015 DAU is appropriate to approve, we must have
regard to the factors isection138(2) of the QCA Act.

¢KS LIKNFYasS WKIFI@GS NBIFNR (2Q KIFIa 0SSy Ay-iSNLINEBI
maker to take into account the mattete which regard is to be had as an element in making
the Decision

In response to the Draft DecisioQueensland Rail subrtéd that 'by not ensuring that the
price for access gives Queensland Rail revenue at least sufficient for it to recover itatefficie
costs and the required return, the QCA is effectively disregarding the pricing principle factor
referred to in section 138(2)The QCA rejects theatementthat it has 'effectively’ disregarded
section 168A(a).As discussed further below, the QCA mgathe pricing principles as a
fundamental consideration (in the sense of being a central elemeotiimeliberative process)

but other relevant considerations may warrant a particular decision being made.

Weight

The matters listed irsection138(2), casidered in light of the provisions of the DAU, maiyd
indeed often will, give rise to competing considerations which need to be weighed in deciding
whether it is appropriate to approve the undertakingome of the matters to which the QCA
must have regal favour different conclusions.

Some examples of possible tensions are:

i1 between the legitimate business interests of the owner or operator of the service
(s.138(2)(b)) on the one handnd the interests of persons who may seek access to the
service (s138(2)(e))on the otherhand; and

i1 between the effects of excluding existing assets for pricing purpos&8§#)) andsetting a
price that generates 'expected revenue for a service that is at least enough to meet the
efficient costs of providing accessthe service and include a return on investment
commensurate with the regulatory and commercial risks involved'G8A(a)).

In the absence of any statutory or contextual indication of the weight to be given to factors to
which a decisionmaker must haveegard (as is the case in the QCA Act), it is generally for the

270



Queensland Competition Authority Legal overview

10.3.1

decisionmaker to determine the appropriate weight to be given to th&thWe consider that
this approach generally applies here.

Queensland Rail submits that the QCA cannot 'traffiethe factors listed insection138(2) but
instead must give primacy to paragraphs (a) and (g) (the object of Part 5 and the pricing
principles)®*°We do not agree, for the reasons given abolisissueis covered irmore detail

by the discussion below in the dext of the pricing principles.

The object of Part 5

Section 138(2)(a) requires us to have regard to the object of Part 5 of the QCA Act when
deciding whether it is appropriate to approve an access undertaking.

Promoting economically efficient outcomes

The object of Part 5 of the QCA Act&SE) is to promote the economically efficient operation
of, use of and investment in significant infrastructure by which services are provided, with the
effect of promoting effective competition in upstream and dowestm markets.

We consider these efficient outcomes include:

i efficient operation and use of the existing networto promote economically efficient
operation and use of existing infrastructure, we consider the 2015 DAU should, among other
things,providecontrols on Queensland Rail's ability to differentiate between access seekers;
encourage and not discourage utilisation of the infrastructure; and enhance the
transparency of regulatory processes

i efficient investment in the network the 2015 DAU should enhanttee transparency and
processes associated with identifying and mitigating bottlenecks, identifying the need for
network extension, and actioning those extensidhshould also provide controls and
incentives toprovidethat future capital expenditure iprudent, including in terms of scope,
standard and costs whilstffering appropriate regulatory certainty for network investment
decisionmaking and including a return on investment commensurate with the regulatory
and commercial risks involved

i encouragilg and not discouraging upstream and downstream investmenc¢luding by
ensuring appropriate regulatory certainty for such investment decisiaking.A stable,
certain regulatory framework provides confidence that in turn underpins investment in long
livedinfrastructure investments and expenditure on exploration activiti@snversely,
uncertainty can result in a lessening of competition for upstream coal tenements (limited
exploration and mine development expenditure) and inefficient use of Queenslahd(Rai
West Moreton network rail infrastructure (by discouraging new entrants from taking any
spare rail capacily

Competitiveness of the access price

New Hopé**and Yanco&t?submited that the competitiveness of the tariff and the impact this
has on the cometiveness of access holders and access seek®rselevant undersection
138(2)(a), (d), (e) and (h) of the QCA Atte submissions are, however, primagkpressedn
the context of paragraph (a). It is argued that the level of the tariff has an affettie efficient

839 Minister for Aboriginal Affairs v Pelallsend Ltq1986)162 CLR 24, 41 (Mason J).
840 Queensland Rail, sub. 26: 9, 10.

841 New Hope, sub. 21: 4, 5.

842yancoal, sub. 27: 3, 4.
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use of the Queensland Rail networas high tariffs can lead to reduced utilisation of the
network. The submissiahalso notethat the mediumto longterm competitive position of the
miners in global coal markets is a matter of the pulniierest (relevant undes. 138(2)(d)).

New Hope and Yancoal subtei that these considerations, along with the interests of access
seekers and access holders (relevant matters undéB&(2)(e) and (h)), should result in the
price being below that whit results from commonly accepted regulatory methodologies in
order tomake themcompetitive in coal markets.

The QCA accepts that the level of the tariff may have an effect on the utilisation of the network
and that the competitive position of the minens global coal markets is a matter of the public
interest and a matter of interest to access holders and access sedktevgever, regulatory
predictability and certainty in the regulatory process and its outcomes, including the application
of commonly accefed and previously applied regulatory methodologiese also relevant
matters for the QCA undesection138(2)(a), (b), (d), (e) and (h). How these considerations have
been taken into account by the QCA in considering the level of the tariff is disdnsSedtion

8.2 of this Decision.

Our role in the application of the object of Part 5 of the QCA Act

In the Draft Decision, wetated'our role as an access regulator includes the promotion of the
efficiency objectives of Part 5 of the QCA Act and we arposvaered by statute to set the
appropriate arrangements that we consider necessary to achieve these obgctive

Queensland Raihas made a number of commentsn this statement andon the QCA's
recitation of the language of the objects clause in the Draftiflon Queensland Rahas
concludedthat this infects the whole of that Draft Decisiéff. The QCA accepts that the QCA
Act does not impose an obligation on Queensland Rail 'to maintain, operate, use and, if
required, extend the network' or to manage thetwork to any particular end.

The QCA agrees that the focus of the object of Part 5 is the promotion of the outcomes
prescribed in that object, rather than their achievement by either the QCA or Queensland Rail.
This is how the QCA has applied that objec

10.3.2 The legitimate business interests of Queensland Rall

Section 138(2)(b) requires us to have regard to the 'legitimate business interests' of the owner
or operator of the service, in this case Queensland Raithe owner and operator are the same
entity, the QCA's consideration séction138(2)(b) also coversection138(2)(c).

'Legitimate business interests' is not a defined term under the QCA Act.

We consider Queensland Rail will have a legitimate business interest across a range of areas.
These inalde:

1 the commercial interest in recovering efficient costs in providing the relevant séarel
in earning a return on investment commensurate with the regulatory and commercial risks
involvedin supplying the declared service

i a balanced allocation obatractual risks and liabilities as between Queensland Rail and
access holders

843Queensland Rail, sub. 26: 7.
844The 2015 DAU only seeks referenasffs for coal services on the West Moreton and Metropolitan
networks.
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10.3.3

i appropriate incentives to maintain, improve and invest in the efficient provision of the
facility to provide the declared service

i incentives to improve commercial returns, whehese returns are generated from, for
example, innovative investments or cesitting measures

i transparent and effective operational processes and procedures such as the network
management principles and operating requirements manual within the undegakin

i the safe operation of the facility.

The legitimate business interest of Queensland Rail is one of the factadsieh the QCA is to
have regargursuant tosection138(2).

The public interest

Section 138(2)(d) requires the QCA to have regard to theiguitkrest, including the public
interest in having competition in markets (whether or not in Australia).

The term 'public interest' is not defined in the QCA Act.

We also note that any assessment of the public interest will be shapebebgontext of the
particular assessment

We consider it to be in the public interest for there to be an access undertaking that establishes
a stable, certain regulatory framework that facilitates the delivery of belailvservices at
prices thatare appropriate havingegard to the relevant matters referred to the QCA Act.

In this way, rail operators and end users are able to have confidence that access charges
promote an efficient allocation of resources, consistent with the public interest in having
competition inthe aboverail market.

Where consumers of rail services sell their products in international markets or face intense
competition in their domestic markets, the ability of such consumers to pass on rail transport
costs is likely to be constraineld.the costs of providing the service are not efficient, this could
undermine the competitivenessf NI A f 2 LISN} G2N& | O0S&aaAy3a vdzsSSya
and consumers of abow&iil services provided by those rail operators (particularly the miners in
global coal markets).

In addition, we consider that an undertaking that delivers regulatory certainty provides a major
stimulus to the Queensland economy and local employment which is an important public
interest consideratior$*® The development of new, or ptacement, upstream producers may

be at risk if there is material pricing uncertainty for rail acc&bss can have flowan impacts on
regional economic development.

Having effective competition in upstream and downstream markets

Efficient access to th@ueensland Rail network is of significance for competition in the market
for freight services, including through contracting and operating requirements embodied in
Queensland Rail's proposé#lle consider that Queensland Rail continues to have the abilily a
incentive to use its market power to adversely affect competition in a number of dependent
markets including:

1 the market for aboveail services

845QCA2001b: 45.
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9 the market for certain products that are transported on Queensland Rail's netwark
i the market for resotce tenements from which those products are produced.

Competition in the above mentioned markets can be affected by the operation of the
contracting and operating requirements embodied in the 2015 DAU.

We therefore consider that an access undertakinguticeek to:
1 minimise any barriers for access to the declared service

i improve the conditions for competition in upstream and downstream markets by promoting
regulatory certainty to enable confidence in decisioaking.

Supply chainaordination

We considerthere to be a strong alignment between effective supply chain coordination and
the public interest. There is a clear link between allowing for the coal supply chain to operate in
the most effective and efficient way possible and the public interest inntai@ing an
internationally competitive Queensland coal sector.

10.3.4 The interests of persons who may seek access

Section 138(2)(e) requires the QCA to have regard to the interests of persons who may seek
access to the service, including whether adequate prowieas been made for compensation if

the rights of users of the services are adversely affedfée.consider that the rights of existing
access holders are relevant undsection 138(2)(h), to the extent they are not also access
seekers undesection138@)(e).

We consider thatsection 138(2)(e) encompasses the interests of train operators as access
seekers or potential access seekdrgleed, we have received submissions from Aurizon and
Asciam, as train operators on the Queensland Rail network, andrthiews are considered
throughout this Decisioft!®

We consider the interests of access seekers irelad effective negotiation framework;
transparent and public information about access to and use of the network; adequate
reporting; certain and effectiveransitional arrangements as one undertaking replaces another;
access principles that are effective for a balanced negotiation or renewal of an access
agreement; standard access agreements that represent a fair risk allocation; effective
obligations to maitain the network; and a workable and effective extension and expansion
framework.

Finally, in having regard to the interests of persons who may seek access, our Decision on the
2015 DAU primarily references the predominant use in each of the major systisat is, coal

in the West Moreton network, bulk freight on theddnt Isa line and containerised freight on

the North Coast lineWe acknowledge, however, that these are not the only commodities on
each system and we have had regard to interests of atiteess seekers.

10.3.5 The effect of excluding existing assets for pricing purposes

Section 138(2)(f) requires the QCA to have regard to the effect of excluding existing assets for
pricing purposes.

We have had regard to this criterion as part of our assessmérhe revenues and tariffs
appropriate for the declared service.

848 Asciano, sub. 5; Aurizon, sub. 6.
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10.3.6

Submissions have been made in relation to this criterion in the context of various assets
discussed in Chapter 8.

As it is explained further in Chapter 8, the QCA's view is that its agprdaes not involve
‘excluding existing assets for pricing purposes' as the relevant assets have been taken into
account for pricing purposes in the way discussethat chapter However, even if the proper
reading of the words 'the effect of excludingigting assets for pricing purposes' in section
138(2)(f) would mean that the approach we have taken does involve excluding existing assets
for pricing purposes, that is a matter to which the QCA has had regard.

The pricing principles in section 168A
Section 138(2)(g) requires the QCA to have regard to the pricing principtexiion168A.
The pricing principles in relation to the price of access to a service are that the price should:

(a) generate expected revenue for the service that is at least enoughe& the efficient
costs of providing access to the service and include a return on investment
commensurate with the regulatory and commercial risks involved; and

(b) allow for multipart pricing and price discrimination when it aids efficiency; and

(c) not allow arelated access provider to set terms and conditions that discriminate in
favour of the downstream operations of the access provider or a related body corporate
of the access provider, except to the extent the cost of providing access to other
operators ishigher; and

(d) provide incentives to reduce costs or otherwise improve productivity.

Queensland Ragubmitsthat the pricing principles have primacy over other considerations in
section138(2).

It previouslysaid:

[The] reference tariff must deliver to theccess provider at least its efficient costs and a return as
required by section 168A(a). Anything less should not be approved and cannot be ifiposed.

It hasmaintained this position in its response to the Draft Decision:

In the case of the QCA Act thesean unequivocal statutory and contextual indication that the

pricing principléd X tolbeNgiven priority48
To support this view Queensland Raikferred to the Explanatory Notes to the Queensland
Competition Authority Amendment Bill 2Q08nd various gctions of the QCA Actit also
consideredthat the pricing principles are in a staatbne section and that the QCA cannot
approve an access undertaking that is inconsistent with the QCAQAetnsland Rail subrted
the language ofsection 168A(a) doesot support Queensland Rail providing the 'declared
service at a loss'.

The QCAonsiderghe submission being made by Queensland Rail is that these matters displace
the generalapproach that it is for the QCA to determine the weight to be given to thearst
required to be taken into account ksection138(2).Queensland Rafubmited that the QCA

Act requires thatsection168A, andsection168A(a) in particular, be given greater weight than
other considerations.

847 Queenslandrail sub. 1: 5
848 Queensland Rail sub. 26: 9.
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The QCA does not agreSection 138(2)si drafted as a simple list, with the language of the
section imposing no requirement that any particular itebe viewed necessarily more
significant than the othersThe QCA is not persuaded the other contextual matters in the QCA
Act which Queensland Radiferred toare such as to conclude otherwise.

The QCA considers the pricing principles, includiegtion 168A(a), to be fundamental
considerations (in the sense of being a central element in the deliberative process), but that
does not mean they haverimacy over other considerations or that it is necessary for them to
be ‘complied with' in some absolute waly.is open to the QCA to consider that a DAU which
provides for a price that allows a service provider to recover at least the efficient costs of
providing access to the service and a relevant return on investmemipristheless not one
which is appropriate to approvencluding by reference to other factors such as the object of
Part 5 of the QCA Act.(138(2)(a)), the interests of access seekard holders ¢ 138(2)(e) (h))

and the public interesty 138(2)(d)).

The pricing principles are only one of a number of factors to which we must have regard
pursuant tosection138(2).Whether a DAU allows recovery of at least enough to meet efficient
costs and a relevant return is of course relevant and fundamental to our assessment of the 2015
DAU.However,we are not required to consider it appropriate to approve a DAU because the
price contained in it will generate revenue that is at least enoughéet the efficient costs of

the service and a relevant returfNor are we precluded from considering it appropriate to
approve a DAU that contains a price that is not expected to generate revenue that is at least
enough to meet the efficient costs of theervice and a relevant return, where other relevant
factors insection138(2) lead to a conclusion that it is appropriate to approve the DAU.

Queensland Rail also takes issue with the @&yngthat '[a]lthough section 168A(a) states

that prices shouldjenerate revenue to at least meet the efficient costs of providing access, it is
also true that prices above the efficient cost would not be in the interests of access seekers and
holders, nor in the public interest*? Queensland Rail says that '[b]y giyiparamount effect to

the purported interests of access seekers, access holders and the public, the QCA is purporting
to re-write the QCA Act and expressly stating contrary to the language of section 168A(a), that
Queensland Rail should never get more thitarefficient costs®>°

Queensland Raidlconclusionis erroneousThe QCA merely makes the point that prices above
the efficient cost would not be in the interests of access seekers and holders or in the public
interest. It does not say these interests cessarily prevail as a matter of statutory construction.

10.3.7 Any other matters the QCéonsidersare relevant
Section 138(2)(h) allows the QCA to have regard to any other issues it considers relevant.

This paragraph is expressed in broad teriie. consider thénterests of access holders and end

users are relevant under this paragrapfhe interests of these stakeholders broadly coincide

with the interests of access seekers, as all access seekers who sign contracts will become access
holders.However, as discsed in various parts of Chapter 2, there are some issues of particular
relevance to access holders and end users.

In addition to the above, we consider the following matters, among other things, to be relevant:

i the terms of the 2008 AU and the reasons fiooposed changes to it

849 Queensland Rail sub. 26: 10.
850 Queensland Rail sub. 26: 10.
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i the previously approvedplit-form access agreement in Aurizon Network's 2010 undertaking
i certainty through maintenance and operational integrity

i the extent to which commercially negotiated outcomes should be recognised under the
negotiatecarbitrate principle

i the extent to which a regulated entity earns windfall gains and monopoly profits.
Role of the 2008 AU

We consider the previously approved standard access principles in the 2008 undertaking and
the 2008 SAA (2008 regulatory peglents) to be relevant in our consideration of the 2015 DAU.
We are of the view that the 2008 regulatory precedents have been effective in providing
Queensland Rail, access seekers, access holders and end customers with:

i a considered and balanced approdolcontract risk management

i a contracting framework that is well understood by all freight traffics operating on the
network

i1 alevel playing field in negotiating access rights with a monopoly service provider.

On this basis, we have considered afresh #0908 regulatory precedents and are of the view
that the balanced risk position underlying the 2008 regulatory precedents are relevant in
considering the stated matters section138(2) of the QCA Adh particular, we consider that

the 2008 SAA providea good example of an allocation of risks and obligations to the
contracting parties best able to manage them, that facilitates access to the network and an
efficient total cost of access.

Aurizon Network 2010 undertaking

We consider the previously appred split-form access agreement in Aurizon Network's 2010
undertaking (2010 regulatory precederiS)to also be relevant in our consideration of the 2015
DAU. We are of the view that the 2010 regulatory precedents provide Queensland Rail, access
seekers, apess holders and end customers with relevant guidance on a:

1 considered and balanced approach to contract risk management

i contracting framework that is well understood by all freight traffics operating on the
network

1 level playing field in negotiating ac=erights with a monopoly service provider.

On this basis, we have considered afresh #mpdit-form SAA and are of the view that the
balanced risk position underlying ttsplit-form SAA is current and relevaim considering the
matters stated in sectiori38(2).In particular, we consider that the 2010 undertaking SAAs
provide a good example of an allocation of risks and obligations to the contracting parties best
able to manage them, that will facilitate access to the network and an efficient total ¢ost o
access.

Certainty through maintenance and operational integrity

Within the context ofsection 138(2)(h) we have also considered the role of certainty from
regulatory arrangements.That is, the extent to which stability and certainty promote

851 Stakehatlers have all identified the importance of ensuring the 2015 SAA contains the contractual flexibility
provided by the spliform SAA in the Aurizon Network's 2010 undertaking.
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confidence m the regulatory arrangements and therefore economic efficiency by reducing
uncertainty associated with l@aterm investment decisions.

This may be considered in the context of operational integrity of the network with regard to
maintenance, as well as ¢hperformance of the network over the longer terfor example,
further certainty may be provided through system master plans by providing for access rights to
be renewed on expiry.

Negotiate;arbitrate model and primacy of commercial negotiations

The thid party access regime in the QCA Act is underpinned by the 'negwraigate’
approach to regulation, with the regime incorporating the principle of primacy of contractual
negotiations.

We consider that parties should endeavour to negotiate a mutusgiyeficial outcome before
they resort to arbitration.When parties are unable to agree, arbitration is an appropriate
means of resolving disputesindeed, if the dispute resolution process is not credible, the
negotiation process can be unduly biased inoi@r of Queensland Rail by not sufficiently
addressing the asymmetry in bargaining power.

An access undertaking is a means to achiexeante certainty by providing the terms and
conditions on which Queensland Rail will provide access, to avoid develdpesg
arrangements separately with each access seeker.

We have therefore considered how the 2015 DAU affects the role of customer engagement, the
balance of negotiation strength, barriers to participation, the flow of relevant and timely
information, and whether it provides for effective dispute mechanisms, accountability and
transparency.

Windfall gains, monopoly profits and other matters

A return that is materially above that which is necessary for an entity to meet the efficient costs
of providing acess to the service, including a return on investment commensurate with the
regulatory and commercial risks of providing access, may generate windfall gains and monopoly
profits.

This would be inconsistent with economically efficient investment, operatioth ase of a
regulated network and has the potential to have both upstream and downstream investment
impacts.

Likewise, the QCA can take account of whether the approved tariff is consistent with the
recovery of efficient costs over the long term, such aterabeing relevant to the object of Part

5 of the Act §. 138(2)(a)), the public interest including in having competition in markets (
138(2)(d)), and other issues the QCA considers relegatiBg(2)(h)).
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' / whb, af

|

AFD Access facilitation del

||

clause, clauses cl., cls.
CPI consumer price index

DAAU Draft Amending Access Undertaking

DAC Depreciated actual cost

DAU Draft Access Undertaking

DORC Depreciated optimised replacement cost

DTMR Queensland Department of TransporicaMain Roads
DTP Daily Train Plan

|

EIRMP Environmental Investigation and Risk Management Report

|

FCM Financial Capital Maintenance

|

gtk Gross tonne kilometre

||

IAP Indicative Access Proposal

IRMP Interface Risk Management Plan

MTP Master Train Plan

|

NMPs Network management principles
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Net present value

O
X
<

Operating Requirements Manual

RAB Regulatory Asset Base

|

section, sections

(7]
n
%]

|

TIA Transport Infrastructuréct 1994
TSC Transport Service Contract

TSE Train Service Entitlement

TRSA Transport (Rail Safety) Act 2010

WACC Weighted average cost of capital
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Table 1 Summary: QCA model for coal reference tarifiVest Moreton network and Metropolitan network

Coalallocated regulatory asset base (RAB)}iatlvard (Rosewood to

Columboola)$) 201314 201415 201516 201617 201718 201819 201920
opening asset value 175,559,747 184,802,412 202,353,610 223,025,639 241,799,742 261,167,109 278,552,137
plus capex 8,807,870 16,879,521 18,084,595 20,377,204 21,285,572 19,616,005 17,895,797
less depreciation (5,358,034)  (5,811,785) (6,579,599  (7,431,885)  (8,227,627)  (9,003,842)  (9,710,991)
plus inflationary gain 5,792,830 2,921,898 5,283,502 5,828,784 6,309,421 6,772,864 7,186,120
closing asset value 184,802,412 198,792,046 219,142,108 241,799,742 261,167,109 278,552,137 293,923,063
West Moreton network Coal Annual Revenue 201314 201415 201516 201617 201718 201819 201920
Requirement (Rosewood to Columboola)
Return on capital $ 12,476,072 13,396,610 14,655,127 13,355,130 14,456,248 15,517,525 16,463,833
Inflation $ (5,792,830)  (2,921,898)  (5,283,502)  (5,828,784)  (6,309,421)  (6,772,864)  (7,186,120)
Return of capital $ 5,358,034 5,811,785 6,579,599 7,431,885 8,227,627 9,003,842 9,710,991
TSC capital charge $ (783,757) (1,007,627)  (902,235) (770,693) (778,607) (786,436) (794,170)
Maintenance expenditure $ 19,473,887 18,388,908 28,792,424 17,881,271 18,065,649 18,401,376 18,683,192
Operating expenditure $ 4,748,652 4,820,465 5,416,737 5,600,784 5,740,804 5,884,324 6,031,432
Working capital allowance $ 131,851 135,987 107,245 116,677 119,594 122,584 125,648
Tax allowance $ 1,286,982 1,510,637 0 0 0 0 0
Total Building Blocks ARRs $ 36,898,891 40,134,868 49,365,396 37,786,271 39,521,893 41,370,350 43,034,806
Net Present Value (NPV) of ARRs $ $109,979,48 $140,543,333
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201314 201415 201516 201617 201718 201819 201920
Reference Tariff $/'000gtk $15.66 $16.15 $16.38 $17.92 $18.37 $18.83 $19.30
Inflation rate used in escalating tariff (only) n/a 3.14% 1.43% n/a 2.50% 2.50% 2.50%
Coal volume West Moreton network 000 gtks 2,714,126 2,714,126 2,110,379 2,110,379 2,110,379 2,110,379 2,110,379

Smoothed Revenues (Tariff x West Moretol

42,501,651 43,835,036 34,570,081 37,824,386 38,769,995 39,739,245 40,732,726
coal gtks, preax) $

NPV of smoothed revenues $ $109,979,453 $140,543,333

Reference tariff inputs for coal traffic using the West

Moreton network Units 201314 201415 201516 201617 201718 201819 201920
For train originatingn West Moreton network

Coal volume West Moreton network 000 gtks 2,714,126 2,714,126 2,110,379 2,110,379 2,110,379 2,110,379 2,110,379
Coal volume West Moreton network Train paths 7,700 7,700 6,280 6,280 6,280 6,280 6,280
AT1- W (gtk tariff) $/'000 gtk $7.83 $8.08 $8.19 $8.96

AT2- W (train path tariff) $/train path | $2,724.42 $2,809.90 $2,849.96 $3,011.50

Inflation rate used in escalating tariff (only) n/a 3.14% 1.43% n/a

Eiﬂfﬁiﬁﬁfﬁ&f for coal traffic using the Units 201314 201415 201516 201617 201718 201819 201920
For train originating in Metropolitan network

AT1- M (gtk tariff) $/'000 gtk | $15.66 $16.15 $16.38 $16.66

Inflation rate used in escalating tariff (only) n/a 3.14% 1.43% 1.69%
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Reference tariff inputs for coal traffic using the Units 201314 201415 201516 201617 201718 201819 201920
Metropolitan network

For train originating in West deton network

Coal volume Metropolitan network (West Moreton

mines only) 000 gtks 1,061,984 1,061,984 866,138 866,138 866,138 866,138 866,138
Coal volume Metropolitan network (West Moreton

mines only) Train paths 7700 7700 6280 6280 6280 6280 6280
AT1- M (gtk tariff) $/'000 gtk | $7.83 $8.08 $8.19 $8.33

AT2- M (train path tariff) $/train path | $1,079.87 $1,113.75 $1,129.63 $1,148.69

Inflation rate used in escalating tariff (only) n/a 3.14% 1.43% n/a

Table 2 Approved ceiling revenue limit for reference train serviae3 otal of West Moreton and Metropolitan networks

Units 201617
Approved Ceiling Revenue Lifit $53,940,246.33
Based on 20147 inputs:
Reference tariff (West Moreton network) $/'000 gtk $17.92
Coal Volume (West Moreton network) 000 gtks 2,110,379
Reference tariff (Metropolitan netwok) $/'000 gtk $16.66
Coal volume (Metropolitan network, all mines) 000 gtks 967,494

aApproved Ceiling Revenue LimReference tariff (West Moreton) x coal volume (West Moreton) plus Reference tariff (Metropolitan) x coal volume (Metrafolitaes)
bThis includes gtks relating to the seven contracted paths originating in the Metropolitan network.
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The stakeholder comments on the 2@2®13 western system tariff, subsequent to the detailed analysis

in our December 2009 Draft Decision and the shorter discussion in our June 2010 pricing &@asen,
quoted below. The quotes are excerpts from submissions that covered a number of other matters about
the relevant draft undertakings and decisions.

QRC reponse to the December 2009 Draft Decision:

1 Western System tariffg Industry will be considering this matter in detail and providing
views to QR Network and the QCA during subsequent consultation processes. Industry is
concerned with:

- The proposed tarifftructure and volume setting approach.
- Assumptions used in the development of the reference térfs.
QRC response to QR Network's 2010 DAU:

QRC does not consider that QR Network has demonstrated that its proposed Western System
tariffs are derived basednoa robust methodology, nor that the methodology is suitable for
"rolling forward" to the next undertaking in order to avoid subjective judgements in regard to
UT4 tariffs. QR Network and the QCA failed to establish a robust approach to determining
Western System tariffs for both UT1 and UT2. This matter has therefore been before the
Authority since 1999. QRC is strongly opposed to a further decision which leaves this matter
unresolved.

QRC considers that a reasonable process must be established for ¢ésenasst of Western
System tariffs and that, in the absence of this process, no tariff increase should be approved. We
note the apparent urgency to settle the tariffs for the Central Queensland region in the context of
the privatisation of these assets atitk natural focus of all parties on this part of the system.
This focus appears set to prevent a proper assessment of tariffs and other issues for the Western
System. We therefore suggest that existing tariffs be approved as the appropriate tariffs until a
proper assessment of Western System issues and tariffs is completed at a later date.

Given that a new undertaking will be required upon the planned transfer of the Western System
assets to a new Government Owned Corporation, and that this will raisega cdnssues beyond
tariffs, we suggest that the interim tariffs should remain in place until replaced by a properly
assessed undertaking for the new GOC.

QRC considers that there should be no increase in Western System tariffs until the case for
increasess demonstrated by a reasonable, repeatable and robust methodé¥gy.

Syntech response to QR Network's 2010 DAU:

In regard to the quantum of tariffs, we do not consider that QR Network has demonstrated that
its proposed tariffs are derived based on a rabmethodology, nor that the methodology is
suitable for 'rolling forward' to the next undertaking in order to avoid subjective judgements in
regard to UT4 tariffs. QR and the QCA failed to establish a robust approach to determining
Western System tariffeiUT2 and it appears that this outcome is set to be repeated.

Syntech considers that a reasonable process must be established for the assessment of Western
System tariffs and that, in the absence of this process, no tariff increase should be approved. We
note the apparent urgency to settle the tariffs for the Central Queensland region in the context of
the privatisation of these assets and the natural focus of all parties on this part of the system.

852QCA, 2009 December: @4; QCA, 2010 June:&0.
853QRC 2010a: 9.
854QRC 2010kt0c11.

284



Queensland Competition Authority Appendix BComments on 2009 Draft Decision tariff

This focus appears set to prevent a proper assessmeatifi§ tand other issues for the Western
System. We therefore suggest that existing tariffs be approved as the appropriate tariffs until a
proper assessment of Western System issues and tariffs is completed at a later date. Given that a
new undertaking wilbe required upon the planned transfer of the Western System assets to a
new Government Owned Corporation, and that this will raise a range of issues beyond tariffs, we
suggest that the interim tariffs should remain in place until replaced by a propesgssed
undertaking for the new GO

QRC response to June 2010 extension DAAU (with amendments to pricing):

QRC maintains that there should be no increase in Western System tariffs until the case for
increases is demonstrated by a reasonable, repeatalderalbust methodology. QRC restates its
position that existing tariffs should be approved as the appropriate tariffs until a proper
assessment of Western System issues and tariffs is comgletberwise the incentive for these
matters to be resolved appeato be lost until the commencement of the next regulatory (UT4).

QR Network has not demonstrated that its proposed Western System tariffs are based on a
robust methodology, nor that the methodology is suitable for "rolling forward" to the next
undertakirg in order to avoid subjective judgements in regard to UT4 tariffs.

QRC maintains that a reasonable process must be established for the assessment of Western
System tariffs and that, in the absence of this process, no tariff increase should be approved.
While the apparent urgency to settle the tariffs for the Central Queensland region in the context
of the privatisation of these assets has been the focus of the QCA and QR Network, QRC
maintains its position for a proper assessment of tariffs and other sslating to the Western
SystenP6

855 Syntech, 2010 May: 3.
856 QRC 2010c: 9.
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QCA October 2015 Draft Decisio
0G5NI TG 5503

QCA Reasonirdg’

{GFr1SK2f RSNEQ

QueenslandRailQ @QR")
Submissions

QCA Response and Decision

QCA accepted @enslandrailQ a
proposal to remove a separate
Access Principles schedule (see
Draft Decision 7.1).

The QCA, after reviewing each o
the factors listed in s138(2) of the
QCA Act and the stakeholder
ddzoYAaarzyaszr I C
reasoning that, given the 2015
SAA is anticipad to apply to all
traffic types, it is appropriate for
the previous Access Principles tc
be embedded in the body of the
SAA (subject to the proposed
{rrQa Nmnail Itttz
amended (see below)).

New Hope supports Draft Decisior
7.1 subject tchaving a robust
SAA8%8New Hope also agrees with
Aurizon that QR should be require
to substantiate reasons for any
refusal to amend the terms of the
SAAE

Aurizon does not support Draft
Decision 7.1 and would prefer the
inclusion of a list of principlesifo
access agreements as a schedule
the undertaking to support
negotiation for norcoal access
agreements’0 Aurizon also
believes that the use of a SAA for
all traffics, including nofiReference
Tariff coal traffic, is inappropriate
without additional amedments to
the SAA.
Ly o2l
Decisiorgé!

Glencore said that it is supportive

& dzLJLiz2 NJi |

of all parts of the Draft Decision (ir

QR does not coment further on
the deletion of the access
principles.

The QCAcceptsQR's proposal to
not include a separate schedule o
access principles.

The QCA requires amendments t
include an obligation on QR, in cl.
2.9.4 of the 2015 DAlENd cl. 1.3
of the SAAfo provide reasons if it
rejectsproposals by access seeke
or access holder® vary the SAA
where an access seeker can
demonstrate the variation will
improve the productivity or
efficiency of its raibperations.

(for further reasoning, see
Summary7.1 & associated
analysis)

857 Note that the reasoning given in this table is a summary only. The table should be read in conjunction with the appegiitate sf the Decision, the Draft Decision
and the drafting in the SAA providég the QCAn Appendix G

858 New Hope, sub. 24: 3.
859 New Hope, sub. 31: 20.
860 Aurizon, sub20:41.
861yancoal, sub. 27: 4.
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QCA October 2015 Draft Decisio QCA Reasonir§’ {d1r18K2t RSNRQ QueenslandRailQ @QR") QCA Response and Decision
O45NI Fi 5501 Submissions
relation to the SAA) except as
noted below in relation to a
number of particular clause82
¢KS v/! RAR vy 2il Insubmissions onthe 2015 SAA| New Hope supports Draft Decisiof QRR2 Sa y 2 | OOSL| The QCA requires QR to amend t

proposed structureThe QCA
instead required QR to amend its
2015 SAA to provide for a
tripartite structure which allows
an end customer or an operator t
be the access holder and have th
necessaryléxibility to manage the
use of access rights and which
more appropriately divides the
contract responsibilities and risk
amongst the parties to the SAA
(see Draft Decisions 7.3 & 7.4).

the majority of stakeholders
reiterated to the QCA the need
for the 2015 SAA to provide the
contractual flexibility to allow
either a rail operator or a single
end customer to be the access
holder.The QCA, after reviewing
each of the factors in s138(2) of
the QCA Act, determined that a
tripartite structure (an example of
which was attached as an
appendix to the Draft Decision)
would be appropriateThe QCA
also reasoned that, after having
regard to each of the factors in
s.138(2), that the tripartite SAA
should have a more balanced
division d risks, rights and
responsibilities between the
parties.

7.3 & 7.4 but proposed further
amendments (see below in relatiol
to QCA Draft Decisions regarding
particular clause§®3

Aurizon does not support the

v/ ! Q& LINfartie 8 SR |
structure.Instead, Aurizon would
prefer if an access holder could
allocate access rights across
multiple, separate access
agreementsAurizon has a number
of concerns in relation to specific
provisions for example, cls. 15, 17
24 & 27.4, of theSAA (see below).

Ly O2Ff adzlIli? NI
Decision but submits that there
needs to be some further
consequential amendments to the
undertaking®4

Asciano also has concerns about
multiple operators being
signatories to a single access
agreement8s

proposed tripartite structureQR
does not believe that allowing an
end user to hold access rights is
necessary to address the issues
with the old form of operator
access agreement. QR also
submitted a number of concerns ir
relation to particular clauses
(outlined below)3sé

2015 SAA to provide an ability for
either an end customer or an
operator to manage and control
the use of access rights.

The QCA requires QR to amend t
2015 SAA to adopt a partite
structure which more
appropriately divides the contract
responsibilities and risks of each
party as demonstrated in Append
G.

We have removed the ability for
more than one operator to be a
party to a single access agreemer
but rather provided hat, if an
access holder wants to nominate
multiple operators, each operator
must enter into a separate,
substantially identicajunless
otherwise agreedjripartite
agreement.

To effect these requirementsa
number ofconsequential
amendments are requiretb

862Glencore, sub. 25: 1.

863New Hope, sub. 24: 3 and New Hope, sub. 31: 27.

864Yancoal, sub. 27: 4.
865 Asciano, sub. 28: 8.
886 OR, sub. 2691¢93.
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QCA October 2015 Draft Decisio
045N TG 5SSO0}

QCA Reasonir$g’

{dFr18K2f RSNEQ

QueenslandRailQ @QR")
Submissions

QCA Response and Decision

particular clauses. These are
outlined below. Where these are
the same or differ from the same
clauses in the Draft Decision this
noted. Also, to the extent that a
required amendments the same
as a Draft Decision, the applicable
reasoning from théraft Decision
is incorporated and relied on in
this Decision (except where varie
by this Decision).

(for further reasoning see
Summary7.2 & associated
analysis)

The QCA required QR to amend
2015 SAA to give effect to a more
balanced risk positiofor all
parties to the agreement (see
Draft Decision 7.7 ).

The QCA determined that the
proposed QR 2015 SAA risk
allocation was too imbalanced as
between QR and access seekers
access holders & operators such
that it was not appropriate having
regard to ech of the factors
stated in s138(2) of the QCA Act|
The QCA identified amendments
to the QR 2015 SAA which woulc
provide a more balanced risk
position and therefore would be
appropriate having regard to
$138(2) of the QCA Act (these
amendments are outlingin
greater detail below).

New Hope supports Draft Decisior
7.7 but proposed amendments in
addition to those required by the
QCA (see below in relation to
particular clauses).

Aurizon did not specifically
O02YYSyid 2y G(KS
risk position in tle Draft Decision.
However, Aurizon has
recommended a number of specifi
changes and additional
amendments (see below in relatiol
to particular clauses).

Yancoal generally supports the
v/l Qa 5NXFid 580
some further suggested

amendments (outied below)86”

QR submits that, despite the QCA
considering the 2008 and 2010
regulatory precedents as relevant
to its proposed consideration of
the proposed 2015AA, the QCA
has departed from these
precedents in a number of
instances in a manner which is
adversell 2 vwQa f S3A
interests without reasonMore
specific submissions from QR are
noted below?86?

QCA has identified multiple
amendments which itequires to
make the risk balance in the 2015
SAA appropriate see Appendix
Gfor the particular amendments
and below in relation to specific
clause reasoning.

The QCA, in its analysis and
reasoning underlyinGummary
7.3, states that the previously
approved regulatory precedents
(2008 & 2010 SAAs and the acce
principles) are relevant and
indicative. However, the QCA doe
not consider that the regulatory
precedents remain appropriate fo
every specific clause in the 2015

867 Yancoal, sub. 27: 4.
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QueenslandRailQ @QR")
Submissions

QCA Response and Decision

Asciano said it still has strong
concerns about what it considers
an unbalanced risk positict§®

SAA.

(for further reasoning see
Summary7.3 & associated
analysis)

The QCA required QR to amend
2015 SAA to include a KPI
reporting regime (see Draft
Decision 7.10).

The QCA considered that a KPI
reporting regime is essential to
deliver a balanced risk position
for access seekersceess holders
and end customersA KPI
reporting regime would be
appropriate, having regard to
each of the factors listed in
s.138(2) of the QCA Act by,
amongst other things, promoting
GKS STFTFAOASYyH 2
network.

New Hope welcomes the inclusio
of KPIs but proposes further
amendments including financial
incentives (see below in relation
QCA Decisions regarding particule
clauses}f’0

l dZNAT 2y O2y&aARS|
5850rAaA2y G2 068
AYONBI &SR (Hodeyey
Aurizon stateshat it is uncertain
how any financial incentives are tc
be determined and how financial
incentives would work within the
proposed tripartite structure’!

Glencore generally supports the
inclusion of KPIsdowever,
Glencore suggests that
performance repoling regime
should not be left for agreement
between QR and the operator (seg¢
also comments belowd2

Yancoal supports the inclusion of i
KPI regime subject to financial

outcomes being included in the

QR states generally that it support
measures to improve transparency
and reporting where such
measures provide clear benefit to
all parties to the agreemenrt’>See
more specifically comments in
relation to clause 6.7 below.

The QCA, after reviewing all of th
submissions, requires QR to
include a mandatory reporting
regime.Following the receipt of
meaningful data, the QCA's 2015
SAAthen provides for the parties
to negotiate KPIs and incentives.

The QCA has included some
additional reporting criteria and
removed the obligation on QR to
report weekly. Further, the QCA
has made the performance
reporting regime subject to the
dispute lesolution provisions and
requires QR to warrant as to the
accuracy of the data it supplies
(seecls. £ & 23).

(for further reasoning see
Summary7.4 & associated
analysis)

869 QR, sub. 26: 994.

868 Asciano, sub. 28: 19.
870New Hope, sub. 24: 7.
871 Aurizon, sub20: 44.
872Glencore, sub. 25:-3.
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QueenslandRailQ @QR")
Submissions

QCA Response and Decision

undertaking itself (see also
below)873

Asciano said thathe reporting
criteria should be expanded,
performance level disagreement
should be disputes and remedies
should be included?*

Amendments to clause®s
1 2 (Access Rights);
1 3 (Operational Rights);

1 4.1 (ChangesstOperator
Nominations);

1 4.2 (Nominations with different
Train Descriptions);

1 4.3 (Reduction of rights
resulting in an Over
Allocation);

1 4.4 (Information); and
9 4.5 (Participation in Disputes)
(Draft Decisions 7.3 & 7.4).

Pursuant to Draft Decisions 7.3 &
7.4, the QCA identified
amendments to these clauses
which are required to provide for
a tripartite structure which allows
an end customer or an operator
to be the access holder and have
the flexibility to manage the
utilisation of access rights.

New Hope geerally supports the
vi!l Qad FYSYRYSyi,
minor amendmentsHowever, New
Hope has also proposed a numbe|
of more detailed amendments
intended to clarify that an access
holder can nominate multiple
operators, ensure that access righ
include train m@ements necessary
to operate on the network and
allow for varying train service
descriptions over the life of the
agreement (see clauses 2.1, 3.1,
3.2, 4.2 and 4.5 New Hope SAA).
New Hope also made a number of
specific comments in response to
vwQa dodzonYparticudak SAA
clauseg’”

Aurizon submits that the scope of
access rights granted under the

QrRR2Sa y2i | OOSL
proposed amendmentQR
suggests that having an operator
execute a copy subsequent to
execution by the access holder an
QR will not create a legally valid
contract with the operator (cl.
2.2(b) & 4.5)QR also considers the
operator nomination provisions to
be vague and unclear especially ir
NBEIFNRa (2 vwQa
nomination (cl. 2.2(e) & 4.1RR
also considers that the
amendments to cl. 4.2(a)(iii) could
allow an access holder to avoid thy
relinquishment provision®QR
further submits that an access
holder should be able to participat
in disputes (cl. 4.6¥2QR also
O2yaARSNE bSg |
amendments to be unnecessary

The QCA'amendments ardargely
consistent with the Draft Decision
The @CA has made amendments
to these clauses to provide for a
tripartite structure and allow for
an access holder to have the
flexibility to manage the utilisation
of its access rights.

In response to QR's submissions,
the QCA has also made some
amendments taclarify that the
2015 SAA will be legally binding @
operators who execute the
agreement after the original
parties have executed the same
document (see new cl. 27.11).

Further, the QCA does not agree
with stakeholder submissions that
the scope of the acas rights

granted under the SAA should be

875QR, sub. 26, p. 95.
873Yancoal, sub. 27: 4.
874 Asciano, sub. 28: 20.

876 All references to clauses in thigpendix, unless stated to be otherwise, are references to clauses of the QR 2105 SAA as amended by the QCA andtaitached to

Decision as Appendix G.
877 New Hope, sub. 32: 28.
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{GFr1SK2f RSNEQ

QueenslandRailQ @QR")
Submissions

QCA Response and Decision

SAA should be expanded to incluc
ancillary train service®8 Aurizon
also considers that the SAA shouls
include an obligation to negotiate
productivity variatons in good faith
subject to no financial
disadvantage to QR, as well as
limitations on relinquishment fees
which arise due to productivity
improvements Aurizon does not
ddzZLILI2 NG GKS v/
structure but, nevertheless, within
the proposed QCAAR structure
proposes stricter controls on
confidential information between
parties87?

Glencore considers that the scope
of what is contracted as access
rights is defined too narrowl§°

Asciano also noted that it is seekir
that timeframes be clarifieds!

and ineffectivess3

extended to include reference to
ancillary train movements. These
have been the subject of further
FaNBSYSyid 2N OK
ASNBAOSAQ Ay GK
consider it appropriate that they
remain so.

A nunber of changes from the
Draft Decision have been made tg
allow for an access holder to
nominate multiple operators who
will then execute a substantially
identical access agreement in
order to maintain the tripartite
structure and also to quarantine
sensitive information between
operators.

The mechanisms for nominating
and allocating access rights and
changing nominations have also
been clarified.

(for further reasoning see
Summaried.1,7.2& 7.3 &
associated analysis as well as Dr.
Decisions 7.3 & 7.)

Amendments to clause @.
(Representations and Warranties

Pursuant to Draft Decision 7.7,
the QCA identified amendments

New Hope generally agrees with

GKS v/1Qa | YSYR]

QR said that schedules are not the
appropriate place for warranties

The QCA's required amendments
are consistent with the October

882 See Queensland Rail, sub. 26¢%8.

878 Aurizon, sub. 20, p. 23.

879 Aurizon, sub. 20, pp. 385 & 43.

880 Glencore, sh. 25, p. 4.
881 Asciano, sub. 28: 19.
883 Queensland Rail, sub. 33: 63.
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QueenslandRailQ @QR")
Submissions

QCA Response and Decision

(Draft Decision 7.7)

to this clause which are required
to provide a more balanced risk
position between QR and access
seekers, accesolers &
operators.

Al LINRPLRA&ASE G2
clause 4.7(a)(vii) to Schedule 5.

| and that it is appropriate for

parties b warrant as to the
correctness of informatiofg4

2015 Draft Decision.

(for further reasoning see
Summary7.3 & associated analysi
as well as Draft Decision 7.7)

Amendments to clause 5
(Accrediation) (Draft Decision
7.7)

Pursuant to Draft Decision 7.7,
the QCA identified amendments
to this clause which are required
to provide a more balanced risk
position between QR and access
seekers, access holders &
operators.

bSg 12LIS F3INBSA
amendments but proposes some
additional amendments intended
to reflect the fact that there may
be more than one operator (cb(d)
New Hope SAA).

QR does not comment specifically
2y GKS v/ ! Q& LINJ
amendments.

The QCA's required amendments
are largely onsistent with the
Draft Decision.

(for further reasoning see
Summary7.2 & associated analysi
as well as Draft Decision 7.7)

Transferral of clause 5.7 to
{OKSRdzZ S o Ay v
SAA (Interim Take or Pay Notices
(Draft Decision 7.7).

The QCA mposed that, in the
interest of clarity and efficiency,
this clause would be better place
in the Reference Tariff schedule.

New Hope raised concerns with th
inclusion of interintake-or-pay
notices without an adjustment to
reflect the thresholdake-or-pay
tests 885

Aurizon has significant concerns
with inclusion of interim takeor-
pay noticesAurizon recommends
GKFd GKS 62NRa
SHARSYy OS¢ | NB NJ
final yearend bill can be amended
to reflect an adjustment ofake-or-
pay amountsif required)88é

QR said that interintake-or-pay
notices provides for timely and
efficient resolution of disputes
rather than having to wait up to 12
months to discover dispute®?

¢KS v/ ! Q& NBIjdzi
are largely consistent with the
Draft Decision

The QCA agrees with stakeholder
that the interimtake-or-pay
notices should not be deemed to
be accepted nor should they be
conclusive evidence of a

a0 1 S Ktake-dr-Sapl &
obligations. However, we conside
that the interimtake-or-pay
provisions shold remain as there
are times when it may be
appropriate fortake-or-pay to be
calculated outside of the usual 12
monthly take or-pay period.
However, as New Hope said, ther

884 Queensland Rail, sub. 33: 63.

885 New Hope, sub. 31: 21.
886 Aurizon, sub. 20, pp.450.

887 Queensland Rail, sub. 33: 44.
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{GFr1SK2f RSNEQ

QueenslandRailQ @QR")
Submissions

QCA Response and Decision

should be an adjustment provisior
so that the approved ceiling
revenuelimit reflects all takeor-
pay including taker-pay invoiced
via interim takeor-pay notices
Thisand some other consequentia
amendments to accommodate
interim take-or-pay noticeshave
been included in Schedule D to th
Undertaking.

Amendments to clauses 6.1
(Access Charges).2 (Obligation
to make paymentsand 6.6
(Adjustments) (Draft Decisions 7.
& 7.4)

Pursuant to Draft Decisions 7.3 &
7.4, the QCA identified
amendments to these clauses
which are required to provide for
a tripartite structure.The QCA
alo deleted clause 6.1(c) and
amended the definition of

a! 00Saa |/ Kl NBSa
streamline the mechanics of Tak:
or Pay Charges.

bSg 12LS | INBSa
amendments to clause Glowever
New Hope also proposes an
amendment to clause 6.2(a) asth
New Hope has concerns that its
operator has received invoices
dated earlier than the date of
receipt. New Hope also agrees wit
QR that there should be clarity in
relation to which party is
responsible fotake-or-pay
obligations888é

Aurizon is concernedat, because
of a limited definition of access, ar
operator may be exposed to
payment of ancillary charges for
stowage, shunting etc (see Decisi¢
above)s8d

vw AYOISNLINBGa ol
amendments as removing the
requirement to paytake-or-pay
chargesFurther,QR submits that
the agreement is unclear as to the
method of calculating taker-pay

if more than one operator is
nominated8%

¢KS v/ ! Qa NBIjdza
are largely consistent with the
Draft Decision. However, the QCA
agrees with stakeholder
submissiongo clarify that the date
for payment of an invoice is ten
BD's from the date the invoice is
received (noting that this may alsc
be subject to the Notices deeming
provisions).

The QCA does not consider that i
amendments have removed the
requirement foran access holder
to paytake-or-pay charges. These
remain as part of the definition of
"Access Charges" and as pairt
the calculation of Access Charges
which is outlined in Schedulet8
Appendix GHowever, the QCA
agrees that, to clarify matters, the
access holder should, in the first

888 New Hope, sub. 31: 21.
889 Aurizon, sub. 20, p. 44.
80 QR, sub. 26, p. 95.
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QueenslandRailQ @QR")
Submissions

QCA Response and Decision

instance, be liable for access
charges under the SAA (the
payment obligations as between
the access holder and operator cé
be left to the relevant haulage
agreement).

(for further reasoning see
Summary7.2 & associated atgsis
as well as Draft Decisions 7.3 &
7.4)

Insertion of new clause 6.7
(Performance Level Reporting
Regime) (Draft Decision 7.10).

See comments above in relation
to KPI reporting regime.

bS¢ 1 2LIS &dzLLi2 NJ
inclusion of performance reporting
requirements.However, New Hope
is concerned that the KPIs do not
contain any financial incentives an
that the dispute provisions should
apply to the KPI provisions (see cl
6.7(e) & (f) New Hope SARK}.

I dzNAT 2y & dzLJLJZ2 NI |
amendments. However, Aurizon
submits that the reporting
requirements should be expanded
to require QR to report to access
holders on the track condition for
each relevant system and any
deviation from a previously
established baseline condition.
Aurizon believes that QR should
have apositive obligation to ensure
that its reported data is corre®?

QR considers that mandating a
weekly reporting regime imposes
significant administrative and cost
burden on QR and may provide a
distorted view v w Q& LIS N.
as it does not account for
seasonality, maintenance regimes
or access holder operationQR
Ifa2 O2yaARSNE |
proposed regime is onsided &

the operator is not subject to a
mandatory performance regime.
Further, QR said that performance
levels should not be determined by
third parties8%

The QCA's required amendments
are largely consistent with the
Draft Decision.

However, the QCA has inckudl
some additional reporting criterja
made the provisions subject to the
dispute resolution provisionand
removed the weekly reporting
obligations The QCA considers
that financial incentives are a
matter for the parties to negotiate
once meaningful daté available.

(for further reasoning see
Summary7.4 & associated analysi
as well as Draft Decision 7.10)

891 See also New Hope, sub. 4: 8 and New Hope, sub. 32:29.

892 Aurizon, sub. 20, p. 54.
896
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Glencore supports the inclusion of
a performance reporting regime.

| 26 SOSNE Df SyO2
approach is for Schedule 5 of the
SAA to be fully settled and
approved by the QCA along with
the 2015 DAUIf not, Glencore
submits that QR should be require
to submit a performance regime
for approval by the QCA within 3
months of the undertaking being
approveds9

,hyO2Ff Qa &dz YA,
performance reporting regime
under the SAA are largetymilar to
Dt Sy NBQa d
Asciano said that a failure to agree
performance levels should be
grounds for a dispute, the
reporting requirements should be
expanded and remedies should be
included89>

Amendments to clauses 7.1
(Maintenance), 7.2 (Network
Control), 7.3 (Compliance) and
new clause 8.3 (Ad Hoc Trains)
(Draft Decision 7.7).

Pursuantto Draft Decision 7.7,
the QCA identified amendments
to these clauses which are
required to provide a more
balanced risk position between
QR and access seekers, access
holders, and operators including
by providing that Network
Control must be conducted

New Hope supports® v/ | Q
amendmentsHowever, New Hope
has proposed further amendments
which are intended to make QR
ensure that third parties are
contractually bound (where
relevant) to meet the same
network maintenance

requirements as QR (cl. 7.1(d) Ne}

QR submits that the definition of
dalAyiaSyly0osS 22
SEGSYRa vwQa 2061
inconsistent with s. 119 of the QC4
Actf93 QR also submits that it
should not be liable for Third Party
Works as it may not have control
over those Third Parties (cl. 7.1(d)]

Further, QR submits that the SAA

The QCA's required amendments
include changing t definition of
Wal AyiaSylyos 22
proposed in the Draft Decision to
avoid any possible overlap with
iKS RSTAYAGAZY
the QCA Act.

The QCA does not accept that the

893 Glencore, sub. 25, p. 4.
8% Yancoal, sub. 27, p. 4.
895 Asciano, sub. 28: $20.
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sulject to the Network
Management Principles, making
the maintenance requirements
more consistent with the earlier
regulatory precedents and
imposing the same Prudent
Practice obligations on QR which
apply to access holders and
operators.

Hope SAA) as welk provide that
QR will consider adjoining
networks8%7

I dzNRAT 2y & dzLJLJ2 NJi |
amendmentsHowever, Aurizon
remains concerned that QR has th
ability to unilaterally amend
Interface Standards without an
obligation to consult with
operators898

Glencoregenerally supports the
v/ 1 Qa 5NJI HadieverS O,
Glencore considers it appropriate
to require maintenance of the
network in accordance with a
ISYySNIf GKNBakKzi
operating and maintenance

LN} O®% OS¢ o

Asciano said that, where a change
to the Interface Standards has the
potential to impact on Queensland
wlkAfQa YFEAYGSyl
Queensland Rail should be require
to consult with access holders and
operators?9° Asciano also

O2y&aARSNE GKIF G

should be clear that QR does not
assume any liability for acting in
accordance with its obligations
under the T1A£% Queensland Rail
Ffaz2 alFAR GKFG |
proposed amendments (to cl.
7.1(d)) are inappropriate and that
compliance with safety standards
on adjoining networks is a matter
for the relevant operatof%

QR has submitted a new clause "4
Hoc Train Services" which allow fc
an operator to request and QR to
accept (in its discretio) to run an
ad hoc train service which is not
subject totake-or-pay charges.

Queensland Rail also said that it is
not willing to allow an operator to
dictate to it what interface
standards it may adopt.

deletion of cl. 7.2(e) exposes QR
liability for acting in apordance
with its TIA obligations.

The QCA also requires
amendments to cl. 7.1 to provide
that QR will procure that any third
parties with whom QR has a
contractual arrangement will meet
the same network maintenance
requirements as QR are required
to meet. This is important to
maintain the integrity of
vdzSSyattyR wlh At
obligations.

Changes to the definition of
WLYGSNFFOS {dGFy
and the DAU have also been mad
which impose an obligation on
Queensland Rail and operators to
agree clanges to the Interface
Standards. This is appropriate
given that these standards are
agreed in the first instance and
also provide the benchmark by
which QR must maintain the
network.

902 Queenslandrail, sub. 2696.

897SeeNew Hope, sub. 32: 29 and sub. 24 (BAA

898 Aurizon, sub. 20: 45.
89 Glencore, sub. 25: 4.
900 Asciano, sub. 28: 20.
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obligations in relation to train
control are uncleaP%!

Most stakeholders raised concern;
with the Ad Hoc Train Services
provisions. Stakeholders said that,
at a minimum, Ad Hoc Train
Services should be counted towart
Fy | O0S atdkediay RS |
obligations and QR should not be
excusedrom negligencé??

2S KF@gS y2i AyO
suggestion because the
maintenance requements under
the DAU have also been
strengthened.

We have not included all of
1a0Al y2Qa ada3as
as we consider that some of these
are overly prescriptive. However,
we have made some further
amendments to other clauses
where we have agreed ti
1a0ALy20a adlas
are noted below.

N

ot

We do not agree with New Hope
that QR should also be specificall
required to take into account
adjoining networks when
exercising network control. Given
the above required amendments
and the requirementén the DAU
to consult with other railway
managersye consider that these
additional amendments would be
overly prescriptive.

We agree with stakeholders that
QR should not escape liability for
negligence merely because a traif
service is run on an ad hbeasis.

However, we do not agree that th

904 QR, sub. 26, pp. 987.
905 Queensland Rail, sub. 333.
901 Asciano, sub. 28: 20.

%02 yancoal, sub. 35: 3; Glencore, sub. 30: 3; New Hope, sub.@E.24
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QCA Response and Decision

use of ad hoc paths should reduc
an access holdetake-or-pay
liability. This is because, whether
or not an ad hoc path is used, QR
will have still reserved the
contracted train paths with access
holders and it intitled to expect
that revenue. Also, QR will be
prevented from using ad hoc train
paths to gain @ake-or-pay

windfall by the Approved Ceiling
Revenue Limit.

Amendments to clause 8.2 Pursuant toDraft Decisions 7.3&| b $¢ | 2 LIS & dzLJLJ2 NJ QR does not comment specifically TheQCA'sequiredamendments
(Additional Train Services) (Draft| 7.4, the QCA identified amendments. 2y GKS v/ ! Q& LINJ arelargely consistent with the
Decisions 7.3 & 7.4). amendments to this clause whick amendments. Draft Decision.
are required to provide for a (for further reasoning see
tripartite structure. Summary7.2 & associated analysi
as well as Draft Decisions 7.3 &
7.4)
Amendments to clause 8. Pursuant to Draft Decision 7.7, | New Hope generally supportsthe| v w & dzo YA G a & KI (i | TheQCA's required amendments

(Compliance) (Draft Decision 7.7

the QCA identified amendments
to this clause which are required
to provide a more balanced risk
position between QR and access
seekers, access holders &
operators.

v/il Q& Y SHHweVes New
Hope believes that the references
G2 wadmomaidl yodosSao
vague and should be deleted (cl.
8.3(b)(v) & 8.3(c) New Hope SAA)
and the notification provisions
should be reciprocal. New Hope
Ff&az2 alAR GKFG
8.3(b)(viii) was overly broat®

Asciano said that theldigations to

proposed amendment
dzyy SOS&aal Naf @
contractual right$08

t

are largely consistent with the
Draft Decision. However, the QCA
agrees with stakeholder
submissions in regard to the
deletion of the use of the terms
'substances' and 'things' as overly
vague.

We do not accept Queensland
w | Asdib@idsion that the
amendment to cl. 8.3(b)(viii)

96 New Hope, sub. 32: 29.

98 Queensland Rail, sub. 26: 97.
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notify in relation to a failure to
comply with the agreement should
be limited to material failures and
that the obligation should be
reciprocal?”?

unnecessarily limits its rights. An
Operator should be allowed to
operate within the scope of its
agreement.

28 | OOSLI ' aAO0Al
amendment as the use of

WY I (0 iNgrdvitle@
meaningful thresbld to the
requirement to report breaches
which may otherwise be an overly
onerous requirementWe also
agree that the obligation to notify
of breaches should be reciprocal.
We have also included that certai
obligations on the Operator shoul
be limited acording to prudent
practices.

(for further reasoning see
Summary7.3 & associated analysi
as well as Draft Decision 7.7)

Amendments to clause B.
(Compliance Before Commencing
to Operate a Train Service) (Drafi
Decisions 7.3 & 7.4).

Pursuant to Draft Desions 7.3 &
7.4, the QCA identified
amendments to this clause whick
are required to provide for a
tripartite structure.

New Hope generally supports the
QCA amendments and disagrees
gAGK vdzSSyatl yR
GKFG GKS v/ Q&
amendments arenot specific to
certain train services (cl. 8.4(a)(i)
and (iv))%0°

QR submits that the right to reduct
the right to operate train services
may not be sufficient to remedy
non-compliance with the
requirements of clause 8.4(&)°

The QCA's required amendments
are largely consistent with the
Draft Decision.

The QCA does not accept QR's
proposition that cl. 8.4(c) may not
be sufficient to remedy
compliance. The QCA considers
that the wording of the clause is
sufficiently broad enough to allow
for example, the eduction of all of

907 Asciano, sub. 28: 21.
909 New Hope, sub. 32: 29.
910QR, sub. 26, p. 97.
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an operator's right to operate if
the relevant "Failure" affects all of]
the operator's Train Services.

We have accepted QR's drafting i
relation to the preparation, by the
operator, of an operating plan anc
EIRMR before commencing
operations.

(for further reasoning see
Summary7.2 & associated analysi
as well as Draft Decisions 7.3 &
7.4)

Amendments to clause B.
(Alterations to Train Services)
(Draft Decisions 7.3, 7.4 & 7.7).

Pursuant to Draft Decisions 7.3 &
7.4, the QCA identified
amendments to this clause which
are required to provide for a
tripartite structure. The QCA also
amended the clause to include a
Y86 RSFAYAUAZRZY
{ OKSRdzA S ¢AYSE
more balanced risk position
between QR and access seekers
and existingaccess holders in
accordance with Draft Decision
7.7.

New Hope supports the QCA
amendments with only minor
amendments for consistency (cl.
8.6(c)).

QR submits that the definition of
Gl EGSNYFGADS { O
a! asSroftsS { OKSRdz
balancethe interests of all the
parties but rather places the
obligation on QR to balance the
interests of individual operators
against the efficiency of the supply
chain?1t

The QCA's amendments are
consistent with the Draft Decision

The QCA does not accept QR'
submission that the required
amendments place unreasonable
obligations on QR. The operation
of the provisions and the relevant
definitions do not place an
absolute obligation on QR to
replace a scheduled Train Service
rather QRIis required to use
reasondle endeavours. The
reasonable endeavours of QR are
further limited if providing a
useable schedule time would
trigger additional costs to QR or it
would alter other train
movements?12 Also, placing these
obligations on QR is appropriate
given QR has inforation in

911 QR, sub. 26, p. 102.

912See cl. 8.6(a)(ii) of the 2015 DAU.
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relation to all train services. An
operator may have limited access
in relation to other operators.

(for further reasoning see
Summarie¥.2 & 7.3 & associated
analysis as well as Draft Decision
737.4&7.7)

Amendments to clauses®.
(Operatorto Supply Information),
8.9 (Queensland Rail may Supply
Data) & 810 (Authorisations of
Rolling Stock and Train
Configurations) (Draft Decision
7.7).

Pursuant to Draft Decision 7.7,
the QCA identified amendments
to these clauses which, amongst
other things, are required to
provide a more balanced risk
position between QR and access
seekers, access holders &
operators.

bS¢g 1 2L &dzLdLi2 NJ
amendmentsHowever, New Hope
proposes some additional
amendments to cl. 8.8 which are
intended to oblige QR toollect
data and, if requested by an acces
holder or operator, supply data to
that party.New Hope also want to
ensure that QR warrants as to the
accuracy of the data and that
requesting parties do not have

I 00S&aa (G2 23G§KSNJ
and that QRacts reasonably in
relation to communication links.

I dzNRAT 2y & dzLJLJ2 NI |
amendmentsHowever Aurizon
also proposes some additional
amendments to allow operators to
use information provided by QR
from equipment that is provided
for in the RAB as redped for part
of the regulated servicé!3
la0Aly2 aFAR (K|
cl. 8.7 is unduly oppressive. Ascial
considers that Queensland Rail

should be required to consult in

vw adzovYAda GKIF G
proposed amendments are not
commercially practical because it i
not feasible or possible for the
operator to retain the intellectual
LINR LISNII & Ay RIGI
train control systems-urther, QR
contends thathe intellectual
property provisions may limit the
use of supplied data by QR for
billing and/or reporting
purposesi1é

QR said that the operation of an
effective interface between
communication systems is critical
to network safety and should not
be subjetto a reasonableness
test.

QR also said that, in relation to cl.
8.9, it should not be subject to a
reasonableness te$t’

¢tKS v/! Qa FYSyYyR
consistent with the Draft Decision
I 26SOSNE 6S | 00
submission in relation to cl. 8.8
that, at a minimum, Queensland
Rail should be required to
minimise cost and disruption if it
seeks to upgrade communication
links. Further, we consider that
consultation with operators is
reasonable. These obligations wil
not compromise network safety
but rather they are likely to
increase safety by providing that
every stakeholder is kept abreast
of communication requirements.
28 R2 yz2i F0OO0OSL
submission in relation to
Queensland Rail supplying data. |
this regardwe have largely
maintained arr Draft Becision
which provides that the party
which supplies data retains the IP
The parties are free to
substantiate the question of
supply between themselves.

913 Aurizon, sub. 20: 46.
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relation to communication system
upgrades and also minimise cost
and disrupton to operators?14

' a0AlLy2 faz |3
amendments to cl. 8.8 but said the
approval should be in writing.
Further, Asciano said that
Queensland Rail should not be
allowed to unreasonably withhold
Ala OzyaSyd G2 |
stock cetification 915

However, we have made the
obligation on QR to supply data
mandatory if reasonably requeste
by an operator. We have also
included a number of amendment
submitted by QR.

We agree with Asciano that
Queensland Rail should not
unreasonably withhold its
FLIINB GEE 2F |y
certification.

(for further reasoning see
Summarie¥.2 & 7.3 & associat
analysis as well as Draft Decision
7374&7.7)

58t SGAz2zy 2F Ofl
proposed 2015 SAA (Operating
Requirements Manual) (Draft
Decisions 7.4 & 7.7).

The QCA removed the ability of
QR to amend the ORM under the
terms of the SAAQR retains the
ability to amend the ORM
dzy At FGSNI tfe F2
other minor matters under the
GSN¥a 2F GKS v/
amended undertaking; and, with
QCA approval, amend for other
matters by submitting a draft
amending access undertaking.

This changeneansthat, in

New Hope dzLJLJ2 NIl & i K ¢
deletion of this clause (see cl. 8.12
New Hope SAA).

I dzNRAT 2y & dzLJLJ2 NI |
amendments but would like the
provisions to provide additional
obligations on QR to consult with
operators prior to notification of a
change to the ORM for faty
matters 18

QR submits that the deletion of thi
clause and moving the ORM
amendment provisions to the
undertaking is inappropriate in tha
GKS v/!1 Qa NBI az,
incorrect.QR believes that the
ORM as part of the undertaking is
2yt e Ll awaeyQ 27
from then on changes should be
contractual®1®

¢KS v/1Qa {!! |
largely consistent with the Draft
Decision.

However, there have been some
further changes made to the ORM
provisions within the DAU (see
chapter 4of this Deddion).

916 Queensland Rail, sub. 26, p. 97.

917 Queensland Rail, sub. 33: 64.

914 Asciano, sub. 28: 21.
915 Asciano, sub28: 22.

918 Aurizon, sub. 20, p. 46.
919 QR, sub. 26, p. 97.
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accordance with Draft Decision
7.4 and 7.7, the risk and
responsibilities between QR and
access seekers, access holders
and operators is maintained
whilst providing QR the ability to
act more quickly in response to
W{lFSGe al GG§SNH

Amendments to clause 8.12
(Compensation) and 8.13
(Replacement of Operating
Requirements Manual) (Draft
Decisions 7.4 & 7.7).

The QCA, pursuant to Draft
Decisions 7.4 & 7.7, identified
amendments which appropriately
balance the risks and
responsiblities between the
parties to the SAA by allowing thi
parties to the SAA to negotiate in
relation to appropriate
compensation for changes to the
ORM which affect the parties.

bSs | 2 LIS
amendments?20

a dzLJLJZ2 NJ

Aurizon generally supports the
v /[ ! Qandnekts.

vw adzoYAda GKI G
proposed amendments are not
permitted by the QCA Act as QR
contends that the QCA is
purporting to impose a
compensation process on QR for
the exercise of statutory rightQR
also submits that it is inappropriate
to disonnect the making of
amendments from the
compensation process as it
potentially leads to inefficient
Decision making

We have removed the
compensation provisions from the
ORM. QR, in order to amend the
ORM will be required to submit a
DAAU for all changes the ORM.
When considering the
approprigeness of any DAAU, the
QCA may, at that stagalso
consider whether compensation is
appropriate.

Amendments to clause 9
(Interface Risk Management)
(Draft Decision 7.7)

Pursuant to Draft Decision 7.7,
the QCAdentified amendments
to this clause which are required
to provide a more balanced risk
position between QR and access
seekers, access holders &
operators.

bS¢ 1 2LIS &dzLLi2 NJ
amendmentsNew Hope has also
proposed some additional
amendments which @ intended

to make certain obligations in
relation to compliance with the
IRMP symmetrical between all
parties (cl. 9.1(c) & (e) and 9.4(c)
New Hope SAANew Hope also

proposes amendments which are

QR submitshat, in cl. 9.6(d)(iv),
GKS 20t A3l GA2Y
SYRSI @2dz2NBQ G2
damage arising from the conduct ¢
an inspection or audit is unclear
and unnecessarsg?

Queensland Rail also said that
arrangements for an assessment t
theaddSaa K2f RSNJ 2

The QCA's required amendments
are largely consistent with the
Draft Decision.

The QCA also agrees with
stakeholder submissions that
obligations in relation tanterface
risks should be symmetrical.

The QCA does not agree with QR
that the obligation to use

920New Hope, sub. 32: 30.
921QR, sub. 26, p. 98.

922 Queensland Rail, sub. 26, p. 98.
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Submissions

QCA Response and Decision

intended to accommodate multiple
operators.

compliance with the IRMP is a
matter for a rail haulage
agreement?23

reasonable endeavours to mitigat
damage is uncleaifhe meaning is
clear on the face of the subclause

We have included some
amendments submitted by QR in
relation to changing an operating
plan, ad hoc train services and
access to inspect relevant
property. We have also included
additional mentions of
environmental harm and
requirementssuggested by QR

(for further reasoning see
Summary7.3 & associate analigs
as well as Draft Decision 7.7)

Amendments to clause 10
(Incident, Environmental and
Emergency Management Plan
Requirements) (Draft Decision
7.7).

Pursuant to Draft Decision 7.7,
the QCA identified amendments
to this clause which are required
to providea more balanced risk
position between QR and access
seekers, access holders &
operators.

bSé | 2LIS &dzLdLi2 NJ
amendmentsNew Hope also
proposed a number of
amendments intended to provide ¢
balanced risk position including,
placing obligations on R in

relation to conflicting IRMPs as QF
is in the position of having access
G2 I tf 2 LISAdo,INBWN]
Hope proposes to delete part of
clause 10.2(c) which New Hope
considers to negate the
consultation requirements. New
Hope also proposes extensiv
amendments to clause 10.7 to
provide that operators only bear
the direct cost of noise mitigation
where the most efficient mitigation

QR is concerned that, by

AYGNRRdzOAY 3 (KS
NBF&a2ylofeé NIFAI
and other operational

NBIljdzA NBYSyida Yl i

R26y ¢3S RAA&LMzOB R
states that it cannot be in a
position where a third party
dictates safety maers relating to
its rail network. Further,
Queensland Rail said that it shoul(
not be liable for failures in an
2L NI G2NRa 9at @

Queensland Rail also opposed Ne
I 213504 &dz33S5aGS|
10.2(b) as it considers that it may
be required to remove olteuctions

The QCA's required amendments
are largely consistent with the
Draft Decision.

Also, the QCA agrees with
stakeholder submissions that the
obstruction provisions should be
symmetrical and that QR should
obliged to raise an objéion to an
operator's proposed EMH# the
plan is inconsistent with QR's or
another operator's EMP. This
accords with our decision to
allocate risks and obligations to
the parties best able to manage
the risks. QR is the only single
party which has access to every
EMP sat is appropriate that it

923 Queensland Rail, sub. 33: 64.
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method is on the train, or where at
unusual feature of a particular
2LISNI G2NDRa GNI A
for noise mitigaipn.924

Aurizon considers that QR, when
removing obstructions, should give
consideration to whether or not
the proposed form of removal
could cause any actual or potentia
environmental harn?2>

Asciano said that Queensland Rai
should make its emergency
managment plan (EMP)

available to Operators and that
vdzSSyattyR whkAf!
should not be unreasonably
withheld or delayed?6 Asciano
also made a number of statements
in relation to noise mitigation,
including that Queensland Rail
should act reasonapP?”

within a timeframe which does not
permit full consultatior?8

Queensland Rail also opposes an
obligation on itself to not cause
obstructions and said that it is
committed to consulting with
access holders/operators in
relation to noise mitigation
measures??

raises objections to
inconsistencies.

The QCA does not accept
Queensland Rail's submission thg
the inclusion of the words 'acting
reasonablymay result in
Queensland Rail's safety or
operational r&uirements may be
‘watered down The inclusion of
these words is intended to preven
QR from acting whimsically or
irrationally where it is given a wide
discretion which could
dramatically affect an operator's
operations.

¢KS v/! 3INBSa
submission and considers that
Queern f ' YR wl Af Qa
NBtFaGAzzy G2 Iy
EMP should not be unreasonably
withheld or delayed. We do not
consider it necessary to provide
that, in this clause, Queensland
Rail must provide a copy of its EM
because Queensland Rail has
already outlined its EMP in the
ORM and also undertaken to
consult in relation to amendments

924 See, in additin to cl. 10.7, New Hope, sub. 24: 7; New Hope, sub. 32: 30.

925 Aurizon, sub. 20: 487.
926 Asciano, sub. 28: 22.
927 Asciano, sub. 28: 223.

928 See Queensland Rail, sub. 33: 64.

929 Queensland Rail, sub. 33: 46.
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(see cl. 4.1 of ORM).

We agree with Asciano that it is
reasonable for Queensland Rail t¢
substantiate its noise mitigation
expenses. However, we have not
includedall amendments
proposed by stakeholders as they
may overcomplicate the provision
which already contain sufficient
OKSOl1a 2y vwQa
The QCA does not agree with
Aurizon's suggestion as the QCA
considers that QR's obligation to
comply with all lawg, laws which
include, for example, s. 319 of the
Environmental Protection Act 199
(Qld) which imposes a general
obligation to avoid environmental
harm, are sufficient.

We accept New Hope's submissic
that the final paragraph of 10.2(d)
may negate other @rts of 10.2.

We do not accept Queensland
wlkAfQa | NBdzySyi
should not be removed as it may
impinge on the timely removal of
obstructions. The obligation to
consult is tempered by a
reasonableness test. If the remov
of an obstruction is so pssing
that full consultation is not
reasonable in theircumstances,
then QR would not be required to
fully consult. QR should also not k
allowed to cause obstructions
which may result in cancellations
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without any consequences.

(for further reasoning see
Summary7.3 & associated analysi
as well as Draft Decision 7.7)

and Indemnities) (Draft Decision
7.7).

the QCA identified amendments
to this clause which arequired
to provide a more balanced risk
position between QR and access
seekers, access holders &
operators.This includes, amongsi
other things, requiring the risks
associated with Dangerous Gooc
to be dealt with by the general
liability provisions andemoving
the overly onerous requirement
for QR to approve every driver
employed by an operator.

amendments but proposes some
slight amendments to the wording
of clauses 12.1(a), (b) & (c) (New
Hope SAA) which are intended to
limit the liabilities of the parties to
the same scope as the benefits
each party gains under the
agreement?30

Asciano said that the definition of
Wh LISNI G2 NR& / dza |
broad and that the clause
potentially exposes operators to
liability for matters vhich they
have not caused! Asciano also
said that it should not have to
provide its conditions of carriage t
Queensland Rail and that

Amendments to clause 11 Pursuant to Draft Decision 7.7, | b S¢ | 2 LIS & dzLJLJ2 NJ QR does not comment specifically The QCA's amendments are
(Inspection of Trains and Rolling | the QCA identified amendments | amendments. 2y GKS v/ ! Q& LINJ consistent with the Draft Desion.
Stock) (Draft Decision 7.7). to this clause which are required amendments. (for further reasoning see
to provide a more balanced risk Summary?.3 & associated
position between QR and access reasoning as well as Draft Decisic
seekers, access holders & 7.7)
operators.
Amendments to clause 12 (Risk | Pursuant to Draft Decision 7.7, |bS¢ |1 21JS &adzLILl2NJvw &dzoYAida GKFG|¢KS v/ ! Qa NBI dzi

proposed amendment to alise
12.2(c) undermines the intent of
the clause by potentially exposing
vw (G2 fAFOAETAGER
customer which is not a party to
the agreementFurther, QR
contends that, if the indemnity for
carriage of Dangerous Goods in cl
12.3 is deleted QRill be obliged
to factor the increased risk into the
access charges and that the risk o
carriage of Dangerous Goods is
under the primary control of the
operator?33

Queensland Rail also said that by
deleting this indemnity the QCA is
altering the risk préile of the SAA

are largely consistent with the
Draft Decision.

We agree with Asciano that
operaors should not be liable to
QRfor matters over which they
potentially have no control. This is
why cl. 12.2(d) was deleted (see
below); we have also amended th
RSTAYAGAZY 2F a
[ dzai2YSNES® 2S5 |
Asciano that the requirement to
provide its conditions of carriage
to QRshould be limited.

The QCA considers that if QR will
not be in a position to have

Associates perform its obligations
then cl. 12.5 will have no

930 New Hope, sub. 32: 30.
931 Asciano, sub. 28: 224.
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Queensland Rail has the ability to
insure itself for its liability32

in a material way, detrimental to
Queensland Raik*

QR also submits that Third Party
Works may not be carried out by
vwQa Faaz20AldSa
engaged by the State. In these
circumstances, QR believes it
should not be liable fothese third
parties?3%

QR also said that it must be
satisfied that agents/contractors of
an operator/access holder are
appropriately qualified36

application to it so does not accep
vwQa LINPLRASR R
obligaton.

CdzNII KSNE G(KS v/
statement that third parties who
conduct work on or around the
network on behalf of the State
may not be engaged by QR and s
QR should not be liable for these
parties.

The QCA deleted cl. 12.5(d) as th
QCA agrees with akeholders that
this obligation, relating to every
operator's driver, is overly
onerous.

In relation to cl. 12.2(d), the QCA
does not believe it is appropriate
for other parties to indemnify QR
for losses which may occur as a
result of QR's acts or omiss®
Further, we agree with New Hope
that the wording around the
AYRSYYAGASE O0AO®
O2yySOGA2Yy ALK
to be overly broad and should be
restricted to the scope of the
benefit obtained under the
agreements (Queensland Rail
agreal with this amendment in its

933 Queensland Rail, sub. 26: 99.

932 Asciano, sub. 28: 24.

934 Queensland Rail, sub. 33: 46.

95QR, sub. 26, p. 99.

936 Queensland Rail, sub. 26: 99.
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March 2016 submission). This is
more consistent with the previous
regulatory precedents.

(for further reasoning see
Summary7.2, 7.3 & associated
analysis as well as Draft Decision
737.4&7.7)

Amendments to clause 13
(Limtations on Liability) (Draft
Decisions 7.4 & 7.7).

Pursuant to Draft Decisions 7.4 &
7.7, the QCA identified
amendments to this clause whick
are required to provide a more
balanced risk position between
QR and access seekers, access
holders & operatorsThis
includes, amongst other things,
by limiting exceptions to the
exclusion on liability for
Consequential Loss and making
vwQa fAlFoAfAGER
maintain the network more
similar to the earlier regulatory
precedents.

bS¢ 1 2LIS &dzLILJ2 NJ
amendments. However, in
addition, New Hope proposes to
NEY2@S GKS WdzNB;
definition as New Hope considers
that maintenance is either plannec
or an emergency (cl. 13.5 & 13.6
New Hope SAZ$’ New Hope also
considers that the 10% threshold i
relation to nonprovision of access
(cl. 13.6(d)) should be deleted as
the clause would promote over
contracting behaviour by
customers?38 New Hope also
ddzZLIL2 NIa GKS
cls. 13.1, 13.4 & 13%?

Glencore considers that clause
13.6(d) should be deted as there
are already significant protections
for QR and it is not appropriate to
pass the risk (of neprovision of

v/

QR submits that the deletion of
references to the indemnities in cls
12.2to 12.3 and cl. 27.18 within cl
13.1(b), renders cl. 13.1(b)
ineffective.

QR contends that the QCQ a
proposed amendments to clause
13.4(b) increase the risk to QR in i
manner which is inconsistent with
the earlier regulatory precedents
and that the QCA has not explaine
why it is appropriate.

QR also considers that a cap on

vwQa fAFOAEAGE |
reintroduced into cl. 13.4(c) as its
RSt Siazy ONBI (S
R26yaAiARS aeaiasSy.
Ly NBflLdAaAzy (2-
provision of access, QR considers
GKFG GKS v/ Qa |

amendment is a departure from

The QCA's required amendments
are largely consistent with the
Draft Decision.

However, we have rntroduced
iKS 62NR WRANBO
13.4(b) to make the provision
more consistent with the same
clause in the reglatory
precedents. However, we remain
of the opinion that maintenance o
the network is of critical
importance so as to warrant stron
liability provisions.

We also agree with stakeholders
relation to the removal of the 10%
threshold in relation to clins for
non-provision of access. We
consider that QR is adequately
protected by the remainder of the
clause and the inclusion of this
additional limitation

937 See also discussion in New Hope, sub. 23, p. 16.

938 New Hope, sub. 31: 223.
939 New Hope, sub. 32: 30.
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access) onto the party least able t
control that risk (access holdety?

Yancoal also submits that the
closure of Wilkie Creek and
reduction in nonrcoal traffic has
produced spare capacity such thai
QR should not be allowed the 10%
threshold in addition to its other
protections regarding non
provision of acces¥!

Asciano said that cl. 13.6(d) allows
Queensland Rail to avoid liability
for non-provision of access and
shifts the risk of nosperformance
to access holder%??

the earlier regulatory precedents
andis unexplained.

Queensland Rail also said that the
10% threshold is making explicit a
threshold which was left to be
agreed in the previous regulatory
precedents?*3Queensland Rail alsi
said that disruptions to business
operations resulting in delays to
train movements can be
significant?44

inappropriately tips the balance of
NAA]l AY vwQa TFI
acknowledge that the regulatory
precederts provided for a
threshold to be agreed. When
negotiating the performance level
g YtLQasz GKS LI
to also turn their minds to this
threshold and, if required,
negotiate amendments to this
clause.

The QCA considers that consiste
with general contractual principles
it is appropriate to limit liability for
Consequential Loss between the
parties.We have also made cl.
13.3 more specific as this clause
was potentially very broad.

Consistent with regulatory
precedents we have removed the
liability cap. It is unbalanced to
K &3S vwQa tAFoA
'y | 00Saa K2ftRS
liability uncapped.

We agree with Queensland Rail
that certain material business
interruptions could cause delays t
train movementsWe have also
includedreference to certain

%40Glenore, sub. 25: 4 and sub, 30: 3.

%4lyancoal, sub. 27, p. 4 and sub. 35: 3.

942 Asciano, sub. 28: 24.

943 Queensland Rail, sub. 33:cB.

%44 Queensland Rail, sub. 33: 64.
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environmental harm as an
emergency.

In relation to QR's comments
regarding departure from the
regulatory precedents, as stated
above, QR considers the regulato
precedents indicative and relevan
but does not consider that the
regulaory precedents should
necessarily be carried over
identically to the 2015 SAA in
every instance.

(for further reasoning see
Summary7.2, 7.3 & associated
analysis as well as Draft Decision
737.4&7.7)

Amendments to clause 14
(Suspension) and 15 (Teination)
(Draft Decisions 7.3, 7.4 & 7.7).

Pursuant to Draft Decisions 7.3 &
7.4, the QCA identified
amendments to this clause whickl
are required to provide for a
tripartite structure.In doing so,
the QCA also identified
amendments which are separate
the risks and responsibilities
between the parties
appropriately.

bSé | 2LIS &dzLldLi2 NJ
amendments. New Hope also
suggests inserting an additional
reasonableness test on QR in
clause 14.5nd reiterating notice
requirements in a new clause 54
that the general notification clause
is not inadvertently overlooked in
relation to suspensions. New Hopg
also proposes some minor
amendments which are in
accordance with an ability to vary
train service description. New Hop

also said that it is imperative tha

QR takes issue with a number of
amendments to these clauses
including: cl. 14.1(ii) QR considers
that if the rights of the access
holder are suspended then the
rights of the operator should be
also; cl. 14.1 & 15, QR consider th
the obligation to act reasonably is
asymmetrical and is a deviation
from the earlier regulatory
precedents; 15.2, QR submits that
access rights should terminate
where no operator is nominated;

and, cl. 15.6 QR submits that

The QCA's required amendments
are largely consistent with the
Draft Decigin.

However, the QCA agrees with Q
that if the access rights of an
access holder are suspended the
the rights of any related operators
should also be suspended.

The QCA accepts that the
obligation to act reasonably shoul
be symmetrical. This is congst
gAOK GKS v/ Qa
the Decision and the Draft
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'y 2LISNIG2N OF v
dza SNDR&a | 808aa NJ
Aurizon has noted, in keeping with
Alad 2LI2aA0GAz2Yy |
proposed tripartite structure, that
there is an inconsistency between
the termination provisions and the
security provision846 Aurizondoes
not otherwise specifically commen
2y GKS v/! Qa Y,
Glencore considers that the
NEFSNByOSa G2 W
should be removed*’

l a0Aly2 aFAR (K|
consent not to be unreasonably
GAGKKSER 2NJ RSt |
added tothe end of cl. 15.6(b¥8

change in control provisions shiolu
also apply to the operatot*®

Queensland Rail also said that
there is no reason why an operato
should not be required to remove
any substance or thing brought
onto the network?0

Decision in relation to risk balance

The QCA does not agree that
access rights should be terminate
where no operator is nominated a
there may be variations to
nominations during the term of
the agreement; or there may be
sometime between an access
holder executing the agreement
and nominating an operator. The
"Reduction" provisions should
otherwise mitigate against idle
access rights.

There are a number of additional
amendments which are in
accordance with the tripartite
structure. The QCA also requires
the deletion of the reference to
'substance or thing' as overly
vague and broad.

28 }INBS GKFG !
amendment is reasonable, QR
should not be allowed to act
unreasonably.

(for further reasoning see
Summary7.2, 7.3 & associated
analysis as well as Draft Decision

945New Hope, sub. 32: 31.
946 Aurizon, sub. 20, p. 37.
947 Glencore, sub. 25, p. 4.
948 Asciano, shi. 28: 25.

949 Queensland Rail, sub. 26: 1101.

950 Queensland Rail, sub. 33: 64.
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737.4&7.7)

Amendments to clause 16
(Insurance) (Draft Decisions 7.3 &
7.4).

Pursuant to Draft Decisions 7.3 &
7.4, the QCA identified
amendments to this clause wdh
are required to provide for a
tripartite structure and balance
the risks and responsibilities
between the parties
appropriately.

bSg 1 2L NBETFTSNA
submissions regarding the
insurance provisions. New Hope
also said that where the role of the
end user and the operator are
separated appropriately it will be
clear which party carries the risk
and therefore the appropriate
insurance. Further, if QR is correc]
that joint insurance is not possible
the clause is likely to stand but be
unused?s?

Aurizan identified a number of
concerns with the insurance
provisions including that it is not
acceptable for another party to
determine what the acceptable
exclusions from a policy are and
that provision of copies of
insurance rather than certificates
of currercy is unreasonabl®?2
Aurizon has included its proposed
draft for the insurance provisions i
attachment 1 to its submission.

QR submits that it is unclear how
the amended cl. 16.11 would
operate in practice. QR has made
range of comments in relation to
AdzNRAT 2y Q& &dza3S3
clause amendment®3

¢KS v/ ! Q& NBIdzA
are largely consistent with the
Draft Decision.

Ly NBtFiAzy G2
amendments we have, for the
most part, not included these. We
O2yaARSNI GKFG v
drafting remains largely
appropriate.

Amendments to clause 17
(Security) (Draft Decision 7.7)

Pursuant to Draft Decision 7.7,

the QCA identified amendments
to this clause which are required
to provide a more balanced risk

New Hope supports the QCA
amendments. However, New Hop
also promses to oblige QR to
undertake a review of another

vw adzovYAda GKIF
amendments introduce
unnecessary uncertainty to the

agreement.

The QCA's required amendments
are largely consistent with the
Draft Decision.

However, the QCA also requires

91 New Hope, sub. 33: 31.
952 Aurizon, sub. 20: 47.

93 Queensland Rail, sub. 33:cH.
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position between QR and access
seekers, access holders &
operators.The amendments also
help to promote efficient
contracting between QR and
access seekers as well as being
more similar to the earlier
regulatory precedents

LI NI @dQa &SOdzNR G
requests itNew Hope also notes
the QR should be made to return
any security after the expiry of the
agreement expeditiously to limit
the security providées costs in
relation to maintaining the security
(see cl. 17.4(b) New Hope SAA).
New Hope also said that the
financial capability test should be
clarified 954

Aurizon generally supports the
v/l Qad ' YSYRYSyi,
Aurizon considers that the financie
capability test as tavhether a

party is required to provide
security should be clarified so that
if a party has an acceptable credit
rating it should not be required to
provide security?s>

Asciano also said that the financia
capability test should be clarified
and the limitatons on Queensland
whkAftQa FoAtAGE
should be imposed?*

QR said that the provisos in
relation to the provision of security
are unclear and that an aess
holder or operator should not be
able to request a review of security
more than once in a 12 month
period 857

the inclusion of a clause which
provides that a security provider
(acting reasonably) can oblige QR
to undertake a review of its
security requirements but no more
than once in any Zonth period.
The QCA also agrees with
stakeholders that QR should be
made to return security
expeditiouslyat the end of the
term of an access agreemefr if
an access agreement is assigned

We do not consider it appropriate
to further specify the financial
capability test. We believe that the
amendments made provide scope
for the parties to negotiate and
agree on what is suitable security
in the particular circumstances.
Further, we do not propose to
impose further limitations on the
calling of security. If there are
bona fide disputes these can be
brought in the usual manner.

The QCA does not agree with
stakeholders that a contracting
party (other than QR) should not
be required to provide security.

Amendments to clause 18

(Adjustment for Changes) (Draft

Pursuant to Draft Decisions 7.3 &

7.4, the QCA identified

New Hope said that if an access

holder is required to take the

QR said that the material change

clause is intended to ensure that

The QCA agrees with New Hope
that QR should not be able to

9%4New Hope, sub. 32: 31.

955 Aurizon, sub. 20, p.48.

956 Asciano, sub. 28: 25.

97 Queensland Raisub. 33: 65.
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QCA Response and Decision

Decisions 7.3 & 7.4).

amendments to this clae which
are required to provide for a
tripartite structure.

downside of a material change it
should be entitled to any upside ag
well 958

New Hope also said that the
adjustment for material chage
clause should not operate in
relation to reference tariff service
as these changes are already
provided for in the DAR®

New Hope said that if material
changes result in an access
agreement uneconomic then
access holders should be able to
terminate ther agreement60

Aurizon does not agree that in all
cases any change in government
funding should automatically resul
in an access charge review. Auriz(
proposes that the material change
clause should only permit a review
of access charges for a change in
governmert. funding where the
access charge is below the revent
floor limit. Also, Aurizon considers
that QR should advise the access
holder of the term of relevant
infrastructure TSC funding and an
access holder should be able to
terminate the access ageenent

where changes to access charges

QR is kept whole during the term ¢
an agreement and not intended to
provide a windfall to awess
holders. Also, QR said, the
endorsed variation event trigger
has a 2.5% threshold which, if not
breached, could result in QR
bearing costs it cannot recover so
should be deleteds2

QR said its ability to disclose
information in relation to TSC
paymens is subject to
confidentiality obligations but that
it is also under an obligation in the
QCA Act to provide information
about how it calculates access
charges.

Queensland Rail accepts that an
access holder should be able to
terminate its access agreemeififit
becomes uneconomic if this right i
reciprocal®3

circumvent the mechanisms withir
the DAU for variations to referenc
tariffs. Further, the 2.5% has beer
factored into the mix of costs, risk
benefits and liabilities and should
remain.

We do not propose to limit
material changes resulting from
TSC variations to those which
would result in the ceiling floor
limit being breached. The TSC
payments have also been factore
into the mix of costsiisks benefits
and liabilities and the access
charges determined based on this
mix should remain.

We have not included a right for
the parties to terminate if the
agreement becomes uneconomic
Given that Queensland Rail agree
with this inclusion it may bthat
the parties can agree this amongs
themselves.

(for further reasoning see
Summary7.2, 7.3 & associated
analysis as well as Draft Decision
7.37.4&7.7)

98 New Hope, sub. 24: 59 of NHC SAA.

959 New Hope, sub. 31: 23.
9%0New Hope, sub. 31: 23.
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due to a material change make the
agreement uneconomigst

Amendments to clause 19
(Disputes) (Draft Decision 7.3, 7.4
&7.7).

Pursuant to Draft Decisien’.3,
7.4 and 7.7, the QCA identified
amendments to this clause whick
are required to provide for a
tripartite structure and more
appropriately balance the risk
position under the SAA.

{GF18K2f RSNE 4 dz

amendments.

QR regards that the aftt of the
v/ 1 Qa | YSYRYSy
may incur additional liability
because third parties dictate safety
requirements relating to its rail
network %64

vw aF AR GKI
amendments to cl. 19.4(a)
undermine the tripartite
agreement by alloimg an access
holder to lodge disputes which
should be the preserve of
accredited rail transport
operators?5

b$S

The QCA's required amendments
are consistent with the Draft
Decision.

The QCA does not accept QR's
statement in relation to disputes
being arbitraed by QR. QR said
that it is a misreading of the claus
to state that it is inappropriate to
allow QR to determine safety
disputes without reference to the
Rail Safety Regulator because QF
proposed clause 19.5 provides th
only disputes which are 'not
otherwise resolved by the RSR' ¢
be determined by QR. The QCA's
position is that safety disputes
should, unless otherwise resolved
be determined by the RSR and
there should not be a fall back to
position where, in certain
circumstances, QR is the a#iiin
its own disputes.

Further, we consider that all
parties should have the ability to
refer disputes to the rail safety
operator. This is consistent with a

92 Queensland Rail, sub. 33: 51, 65.

963 Queensland Rail, sub. 33: 51.

91 Aurizon, sub. 20: 489.
9%4QR, sub. 26, p. 101.

985 Queensland Rail, sub. 33: 65.
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tripartite agreement.

(for further reasoning see
Summary7.2 & 7.3 & associated
reasoning as wehs Draft
Decisions 7.4 & 7.7)

Amendments to clause 20 (Force
Majeure) (Draft Decisions 7.1 &
7.7).

As noted by the QCA, and
pursuant to Draft Decisions 7.1 &
7.7, under the schedule of Acces
Principles, which the QCA agree!
should be removed (see abey
Draft Decision 7.1), the obligatior
of an access holder to pay Acces
Charges was suspended to the
SEGSyd GKFG GKS
access could not be provided dut
to a Force Majeure Event (FME).

Stakeholders largely agreed with
GKS v/ ! Qa ¥YSyR]
New Hope and Yancoal support th
v/l Qad ' YSYRYSyi,
the access charges schedule to th
SAA should be amended so that it
is reconciled with the proposed
approved ceiling revenue limi?

QR considers that suspending
payment obligations when theris
a FME is inappropriate in a price
cap regulatory modeFurther, QR
submits that it cannot be forced to
make a claim on its insurance
where the cost of repairing or
replacing part of the network is noi
economic?68

The QCA considers that it strikes
an gpropriate balance between
who bears the risk of an FME and
incentivising Queensland Rail to
reinstate the relevant part of the
network to allow Queensland Rail
to recover 50% of expected
reference tariffaccess charges via
the review event provisions aral
subsequent variation to the
reference tariff if the relevant
track is repaired or replaced. The
amendments required for this are
largely within Schedule D to
Appendix F

We have also reinstated the
provisions from the regulatory
precedents which providéor
termination of the agreement for &
prolonged FME (other than an
event which damages or destroys
the network).We have also made
some amendments to clarify the
operation of the provisions.

(for further reasoning see Chapte

966 SeeNew Hope, sub. 32: 31 & sub. 31: 17; Glencore, sub. 30: 4.

%7Yancoal, sub. 35: 3.
98 QR, sub. 26, p. 101.
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8 of the Decision)

Amendmens to clause 21
(Relinquishment of Access Rights
(Draft Decisions 7.3, 7.4 & 7.7).

Pursuant to Draft Decisions 7.3,
7.4 and 7.7, the QCA identified
amendments to this clause whick
are required to provide a more
balanced risk position between
QR and acceseekers, access
holders & operators as well as
necessary amendments to
provide for a tripartite structure.

New Hope generally supports the
v/i1 Qa ' YSYRYSy,
Hope has proposed some
amendments which it considers
better reflect the way that the
Western System operates (in
particular ABCD scheduling) (cl.
21.1(a)(i) New Hope SAA).

New Hope has also proposed
deleting the requirement for an
expert to determine whether an
access holder has demonstrated t
vwQa NBlaz2ylofts
existingaccd & K2 f RSNID
requirement for the relevant
access rights (cl. 21.1(c) New Hop
SAA)New Hope also consider that
any relinquishment fee which QR
recovers due to QR subsequently
contracting relinquished access
rights should be refunded (cl.
21.2(g)New Hope SAA).

Aurizon considers that where an
operator is seeking to implement
certain operational efficiencies,
relinquishment fees associated
with a variance to train service
entitlements and rolling stock
configurations should be capped t
the variati in access revenue
arising from that chang&?°

QR said, amongst other things, the
bSg 1 2LI5Qa LINZLY
amendments leave the question o
possible rebates of relinquishment
fees open indefinitely?3

¢tKS v/1 Qa FYSYyR
consistent with the Draft Decision

We do not consider it appropriate
to amend the scheduling
provisions as weonsider that the
change is not justified and would
require an assessment over a-12
month period which may unduly
limit the reduction provisions.

We do not propose to amend the
relinquishment provisions to allow
for relief from fees due if the
relevant elinquishment is as a
result of productivity
improvements. This is because w
consider thatQRshould be
incentivised to make variations to
access agreements or reference
train services to improve
efficiency. The access holders an
operators should be ingtivised

by their reductions in above rail
costs. However, we have amende
GKS RSTAYAGAZY
cSS¢ G2 rft2g T
acting reasonably) to agree to var
the calculation of any
relinquishment fee (note that the
Relinquishment Febas also been
limited to 80% of the NPV of
future access chargesdiscussion

969 Aurizon, sub. 20, pp. 335.
973 Queensland Rail, sub.33: 65
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Glencore submits that
relinquishment fees should be
refunded to an access holder
where QR subsequently contracts
access rights which they would
have otherwise been unable to
contract but for the relinquishment
and agrees that relinquishment
fees should be reduced if they are
incurred as a result of efficiency
improvements?7°

Asciano also said that the
relinquishment fee provisions alloy
Queensland Rail to doublip and

it is generally unbalanced?!

Asciano alssaid that there may be
circumstances where an access
holder has no scheduled paths bu
continues to operate ad hoc trains
and that the termination provisions
should be clarified to not terminate
in these circumstance®?

in chapter 8).

We have also extended the
awSt AYylidAaaKYSyi
months. This is because the
negotiation period in relation to a
new access agreement is nine
months and tle two periods
should be consistent.

28§ | INBS gsAilK !
statements in relation to no
scheduled train paths.

We have also included more
reasonableness requirements on
QR in relation to transfers.

(for further reasoning see
Summarie¥.2 & 7.3 & associat
reasoning as well as Draft
Decisions 7.4 & 7.7)

Amendments to clause 22
(Assignment) (Draft Decisions 7.3
748&7.7).

Pursuant to Draft Decisions 7.3,
7.4 and 7.7, the QCA identified
amendments to this clause whick
are required to provide a more
balanced risk position between
QR and access seekers, access
holders & operators as well as
necessary amendments to

New Hope generally supports the
QCA amendment$iowever, New
Hope does not agree with the
proposition tha a party may assign
part of its rights and obligations
under the agreement as this may
have the effect of not preserving
the risk profile under the SAA (cl.

QR does not comment specifically
2y GKS v/ ! Q& LINJ
amendments.

The QCA'amendments are
consistent with the Draft Decision

The QCA considers that there are
sufficient safeguards in relation to
assignments to provide that an
assignee will be able to discharge
the obligations of QR therefore we
do not accept that a partial

970 Glencore, sub. 25: 4 and sub, 30: 3.

971 Asciano, sub. 28: 236.
972 Asciano, sub. 28: 26.
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provide for a tripartite structure.

22.1 & 22.2 New Hope SAA).

Asciano said that an identical
approach should apply to both
Queenslandrail and the access
holder in that parties should be
released from their obligations
upon assignment. Also, Asciano
said that an operator should be
allowed to assign its rightg*

assgnment of rights would
increase a payts risk. Any
incoming assignee also must agre
to be bound by the undertaking
and the SAA.

We do not agree with Asciano tha
the release and discharge
provisions should be symmetrical
as the assigned obligations
provision relates to assignment by
an access holder to a related part
In these circumstances it is
appropriate that the access holde
remains liable for the assigned
obligations.

Also, we do not agree that an
operator should have the right to
assign its rigts. This is because,
the access holder holds the acces
rights and should retain the
discretion to transfer or nominate.

Further, if the Access Holder and
the Operator are the same person
under the SAA then the Access

I 2f RSNRa NRIKGaA
any new Operator will need to be
renominated under the assigned
agreement.

We have also clarified that an
access holder may assign if itis n
in material breach and that QR
must act reasonably.

(for further reasoning see

974 Asciano, sub.28: 26.
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Summarie¥.2 & 7.3 & associated
analysis as well as Draft Decision
7374&7.7)

Amendments to clause 23
(Representations and Warranties
(Draft Decision 7.7).

Pursuant to Draft Decision 7.7,
the QCA identified amendments
which are required to provide a
more balanced risk position
between QR and access seekers
access holders & operatorghis
Ay Of dzRS&a NBY2JA
warranty as to the standard of the
network and making explicit that
if an operator does inspect the
network, the inspection does not
necessarily restrict the opeta2 N
right to claim against QR.

bSg | 2LIS adzliLi2 NJ
amendments but proposes minor
amendments to accommodate
multiple operators?’>

QR submits that if an operator
inspects the network prior to
operation it should accept some
responsibility for satisfing itself as
to the standard of the networR76

The QCA's required amendments
are largely consistent with the
Draft Decision.

However, we have also made the
warranties between the Operator
and Queensland Rail reciprocal.

The QCA does not accept QR's
statement implying that, by
removing the operator's warranty,
the operator has no responsibility
for satisfying itself as to the
standard of the network. The QCA
considers that removal of the
operator's warranty does not limit
the responsibility of the operator
in the manner described by QR.
Instead deletion of this warranty
removes the limitation placed on
QR's responsibility for, amongst
other things, matters which may
not be reasonably foreseeable to
an operator, despite the operator
conducting an inspectioaf the
network.

(for further reasoning see
Summary7.3 & associated analysi
as well as Draft Decision 7.7)

975New Hope, sub. 32: 31.
976 QR, sub. 26, p. 102.
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Amendments to clause 25
(Notices) (Draft Decision 7.7).

Pursuant to Draft Decisions 7.3,
7.4 and 7.7, the QCA identified
amendments to this clausghich
are required to provide for a
more efficient operation of the
network as well as necessary
amendments to provide for a
tripartite structure.

bS¢ 1 2LIS &dzLLi2 NJ
amendments but proposes minor
amendments in accordance with
the tripartite strucure. New Hope
also said that it has been their
experience that Queensland Rail
has been willing to receive notices
by email in other agreements?

QR states, amongst other things,
that it does not accept service by
email 978

¢KS v/ ! Qa NBI dzA
are consistent with the Draft
Decision.

We consider that in modern times
it is appropriate that parties be
able to give and receive notices b
email. This is efficient and prompt
and thereby increases the
efficiency of the system as a
whole.

Amendments to @use 27
(General) (Draft Decision 7.3 &
7.4).

Pursuant to Draft Decisions 7.3 &
7.4, the QCA identified
amendments to this clause whick
are required to provide for a
tripartite structure.

bS¢ 1 2LIS &dzLdLi2 NJ
amendmentsNew Hope also
proposes an amndment to clause
27.1(b) which is intended to ensur;
that an access holder is not liable
to pay any duty which QR incurs if
it is incurred due to a default by
QR. New Hope also said that all
amendments should take effect
between all parties’®

QR submitshat the clause is not
legally effective in that an
amendment cannot take effect
only between some parties to the
agreement?80

¢KS v/ ! Qa NBIjdza
are largely consistent with the
Draft Decision. However, the QCA
considers that, if an access holde
nominates multiple operators to
utilise its access rights, each
operator will be required to enter
into a separate tripartite access
agreement along with the access
holder and QR. This should nullify
vwQa 02YYSyida A
variation clause.

We ako agree with New Hope tha
an access holder should not be
liable for any duty which QR incur
Fa + NBad#Z & 27
(for further reasoning see
Summary7.3 & associated analysi
as well as Draft Decisions 7.3 &

9" New Hope, sub. 32: 8B3.
98 QR, sub. 26, p. 102.
979 New Hope, sub. 32: 32.

980 Queensland Rail, sub. 26, p. 102.
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7.4)

Amendments to clause 2701
(Subkase) (Draft Decision 7.7).

Pursuant to Draft Decision 7.7,
the QCA identified amendments
to this clause which are required
to provide a more balanced risk
position between QR and access
seekers, access holders &
operators.

bS¢ 1 2LIS &dzLaLJ2 NJ
amendments but also considers
that, given the importance of land
tenure, QR should be required to
warrant that it holds, and will
comply with the requisite tenure
(cl. 27.18(e) New Hope SAA).

QR does not comment specifically
2y GKS v/ ! Qa LINJ
amendment.

The QCA's required amendments
are consistent with the Draft
Decision The QCA does not belie
it is appropriate for QR to warrant
that it holds, andwill comply, with
its various tenure obligation&ut,

if tenure is lost, an access holder'
obligations topay access charges
should be reduced commensurate
with that loss.

(for further reasoning see
Summary7.3 & associated analysi
as well as Draft Decisions 7.7)

Amendments to definition of
a! O0SLIitroetS | NB
Decision 7.7).

Pursuant to DrafDecision 7.7,
the QCA identified amendments
to this clause which are required
to provide for more efficient
operation of the network and are
more balanced as between QR
and access seekers.

New Hope said that it welcomes
the additional clarity and would
acSLI I ONBRA
previously proposed by
Queensland Rail.

N|

QR states that a BBB&P rating is

not a suitable minimum and does
y2i YSSG vwQa o;
policies?1

We consider that a credit rating of
Gl é g2dz R &iGNR]
balance, a noted by New Hope
this has also previously been
acceptable to Queensland Rail.

Amendments to definition of
a! t GSNY I GA@BS
Decision 7.7).

{0

Pursuant to Draft Decision 7.7,
the QCA identified amendments
to this clause which are required
to provide a more balanced risk
position between QR and access
seekers, access holders &
operators.

bSs | 2LIS
amendments.

a dzLJLJZ2 NJ

QR submits that the definition doe
not balance the interest of all
parties but rather places an
inappropriate burén on Q2

The QCA's amendments are
consistent with the Draft Decision
See also above in relation to
amendments to cl. 8.6 of the 2015
SAA.

(for further reasoning see
Summary7.3 & associated analysi
as well as Draft Decision 7.7)

Amendments to definibn of

Pursuant to Draft Decision 7.7,

NewHopea F AR G KIF G

vw adzoavyYAada GKI QG

In accordance with the maxim thal

9%l QR, sub. 26, p. 102.
982QR, sub. 26, p. 102.
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QCA October 2015 Draft Decisio QCA Reasonir§’ {d1r18K2t RSNRQ QueenslandRailQ @QR") QCA Response and Decision
O45NI Fi 5501 Submissions

GC2NDS al 2S5Sdz2NB | the QCA identified amendments | amendment is not inconsistent as| proposed amendments allocate th| the party best able to manage a

Decision 7.7). to this clause which are required| an FME is not the same as an risk to QR for matters which are | riskshouldbear that risk, we agree

to provide a more balanced risk
position between QR and access
seekers, access holders &
operators.

operator failing to obtain or
maintain rights to access private
infrastructure 983

solely within the control of the
operator 4

that access holders should bear
the risk of FME's in relation that
access holder'private
infrastructure @ mine etc.
However wealsoagree with New
Hope that the amendment is not
inconsistent with an

2LISNF 62Nk 0O0Saa
obligation to obtain and maintain
right to private infrastructureWe
have therefore maintained this
amendment but amended the
definition of "Queensland Rail
Cause" (see below). Further, we
note that the clause 20.2(b) only
operates in relation to the
"Network" and not private

infrastructure.
Amendments to definition of Pursuant to Draft Decisioh7, {01 18K2ft RSNE adzZvw &dzmYAida GKI G| TheQCA'samendments are large
dal AyGaSyl yOS 2 2| the QCA identified amendments | amendments. amendments improperly impose al consistent with the Draft Decision
Decision 7.7). to this clause which are required obligation on QR to fund However,see above in relation to
to provide a clarified and more Extension$8® possible overlap with the
balanced risk position between definition of "Extension" under the
QR and access seekers, access QCA Act.
holders & operators. (for further reasoning see
Summary7.3 & associated analysi
as well as Draft Decisions 7.7)
' YSYRYSyid (2 &bl Pursuantto Draft Decision 7.7, | New Hoped dzLJLJ2 NIi & (i K QR does not specifically comment We agree with New Hope that

983 New Hope, sub. 32: 32.
984 QR, sub. 26, p. 102.
985 QR, sub. 26, p. 102.
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GhLISNI GAZ2YI§
Decision 7.7).

/2

the QCA identified amendments
to this clause which are required
to provide a more balanced risk
position between QR and access
seekers, access holders &
operators.

amendments but proposes deletin
GKS GSN¥Y a! NHSy|
New Hope also said that having to
act reasonably is not vague or
unclear.%86

proposed amendments may have
GKS STFSOG 27F .
impose an operational constraint,
including for safety reasonQR
further submits that the
amendments are an unexplained
deviation from the 2010 regulatory
precedent987

QCA October 2015 Draft Decisio QCA Reasonir§’ {d1r18K2t RSNRQ QueenslandRailQ @QR") QCA Response and Decision
O45NI Fi 5501 Submissions
9FFSOUE O5NIF Fi | the QCA identified amendments | amendments. However, New Hop( 2y (G KS v/ | Q& LINJ changes due tahanges in
to this clause which are required| also proposes that any change in | amendments. governmert funding should be
to provide a more balated risk government funding should be relevant to particular
position between QR and access relevant to particular commodities. commodities.
seekers, access holders &
operators.For example, if QR is
able to [increase the tariff] due to
an adverse financial effect, it
should also be required to lower
the tariff for a beneficial financial
effect.
Amendments to definition of Pursuant to Draft Decision 7.7, |bSé | 2135 &adzlJLl2NJvw &dzo YAGA GKI G| The QCA's amendments are

consistent with the October 2015
Draft Decision.

(for further reasoning see
Summary7.3 & associated analysi
as well as Draft Decisions 7.7)

Amendment to definition of
dvdzSSy&atl yR wl A
Decision 7.7).

Pusuant to Draft Decision 7.7,
the QCA identified amendments
to this clause which are required
to provide a more balanced risk
position between QR and access
seekers, access holders &
operators.

New Hope supports the QCA
amendments?88

QR is concerned thattinserting
GC2NDS al 2SdNB !
definition allocates the risk of a
force majeure event to QR when
4dzOK S@Syida I NB
control. QR considers that this
change is a deviation from the
earlier regulatory precedent®°

¢KS v/ ! QamehdBgntzA
are largely consistent with the
Draft Decision. However, see
Chapter 8 in relation to increased
incentives for QR to repair
damaged track and apply for a
review of the reference tariff to
recover lost access chargédso,
in accordance with oustated
policy on risk sharing, we have

986 New Hope, sub. 32: 32.
9%7QR, sub. 26, p. 103.
988 New Hope, sub. 32: 32.
989 QR, sub. 26, p. 103.
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QCA October 2015 Draft Decisio
045N TG 5SSO0}

QCA Reasonir$g’

{GFr1SK2f RSNEQ

QueenslandRailQ @QR")
Submissions

QCA Response and Decision

amended this defiition to clarify
that an FME only operates in this
definition to theextent thatthe
relevantFMEaffects the Network
or QR's ability to providthe
contractedaccess.

(See Chapter 8 for further
disaussion and Decision)

Amendment to definition of
GECKANR t I NIé 22
Decision 7.7).

Pursuant to Draft Decision 7.7,
the QCA identified amendments
to this clause which are required
to provide a more balanced risk
position between QR and access
seekes, access holders &
operators.

New Hope supports the QCA
amendments.

The QCA's required amendments

| are largely consistent with the

Draft Decision. See also above in
relation to the QCA'sasponse to
QR's concerns.

(for further reasoning see
Summary7.3 & associated analysi
as well as Draft Decisions 7.7)

Amendments to clause 28.2
(Construction) (Draft Decision
7.7).

Pursuant to Draft Decision 7.7,
the QCA identified amendments
to this claise which are required
to provide a more balanced risk
position between QR and access
seekers, access holders &
operators.

New Hope agrees with Queenslan
wlkAf Qa%LI2 AAGAZY

vw O2yaARSNE (K|
proposed change is not consistent
with the QCA Act andannot be
overridden in the SA®R1

We accept Stakeholder statemen
and have reinserted the deleted
clause.

Amendments to Schedule 1
(Reference Schedule), Item 9
(Security Amount) (Draft Decision
7.7).

Pursuant to Draft Decision 7.7,
the QCA identified asndments
to this clause which are required
to provide a more balanced risk
position between QR and access
seekers, access holders &

New Hope supports the QCA
amendments and notes that, in
NBtFGA2y G2 vdzS
argument that the amountsi
insufficient, the agreement
provides for replenishmerf?2

QR submits that the security
amount in the reference schedule
should be increased to account fol
the length of most access
agreements’?3

The QCA's amendments are
consistent with the Draft Decision

(for further reasoning see
Summary7.3 & associated analysi
as well as Draft Decisions 7.7)

990 New Hope, sub. 32: 32.
PLOR, sub. 26, p. 103.
992New Hope, sub. 32: 32.
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QCA October 2015 Draft Decisio
045N TG 5SSO0}

QCA Reasonir$g’

{dFr18K2f RSNEQ

QueenslandRailQ @QR")
Submissions

QCA Response and Decision

operators.

Amendments to Schedule 2 (Trai
Service Descriptiog Stowage)

Pursuant to Draft Decision 7.7,
the QCA identified amendments

New Hope supports the QCA
amendments. New Hope also said

QRconsiders that the amendment
is unnecessary given the provisior

The QCA's amendments are
consistent with the Draft Decision

to this clause which are required| that Queensland Rail shouldbe | Ay NXBf | GA 2% G2 (for further reasoning see
to provide a more balanced risk | required to provide some Summary7.3 & associated analysi
position between QR and access stowage/storage at no additional as well as Draft Decisions 7.7)
seekers, access holders & charge®+
operators.

In addtion to particular provisions | vw &l AR GKI & b S{ We agree with New Hope that cl.

which the QCA proposed be
amended, New Hope also
proposed amendments to cl.

ydmMmMoo0SE RSFAYA
bSig2Nl ¢ RSTAY.
Gl dzZiK2NAGeéx RS
AY [F6ez RSTFAYAI
G/ 2yasSldzsSyaal fof |
G9YSNBSYyOe t244.
2F GLYFNI adNHOG
GbSGE2N] LydGaSNFI
RSTAYAGARZY 2F 4l
¢F1S 2N tl & ¢KN
2F atflyySR t2a:
2F GCHMNBYART ¢ N

{ OKSRdzA §¢ wOKSO!
and reducingake-or-pay charges

amendment to 8.11 is basedh@
misunderstanding of the term
Network 997

Further Queensland Rail said that,
despite having an opportunity to
comment on the DAU, a change ir|
law is still outside of its contr@p8

Further, Queensland Rail said thai
bSég 1 2L15Qa LINELJ
amendments to the dinition of
a5 y3aSNRdza D22 R;
inserted as the parties should be
allowed to agree the treatment of
goods to be carried®

8.12 should be symmetrical.
b2GAy3 vdzsSSyat!
concerns, the clause has been
amenda so that QR only needs t¢
inform an operator in relation to
damage which is relevant to that
operator.

We also agree with Asciano that
Queensland Rail should not be
allowed to unreasonably withhold
its approval of accreditation (cl.
8.10).

Wedonotaccepp b S |
statements in relation to the

RSTAYAGAZY 27Fc¢ !
as asserted by Queensland Rail,
these changes are still outside of

2

993 QR, sub. 26: 104.
9% New Hope, sub. 32:23
995 QOR, sub. 26: 104.

997 Queensland Rail, sub. 33: 64.
9% QQueensland Rail, sub. 33: 65.
99 Queensland Rail, sub. 33: 65.
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QCA October 2015 Draft Decisio
045N TG 5SSO0}

QCA Reasonir$g’

{GFr1SK2f RSNEQ

QueenslandRailQ @QR")
Submissions

QCA Response and Decision

from 100% of the relevant access
chargeinschedule3F bl / Q
amended SAA (New Hope SAA)

Asciano said that cl. 8.9(a) should
be amended to require that
Queensland Raihsuld not
unreasonably withhold its
acceptance of certificatioPf®
Asciano suggested amendments t
GKS RSTAYAGAZY

. NBFOKéE G2 tAYA
breaches of material terms of the
SAA.

vdzSSyattyR wlAft
28§ R2 3ANBS gAl
proposed amendment to the
RSTAYAGAZY 27T .4
vdzSSyattyR wlh At
potentially allow for anything to be
deemed a dangerous good and
thereby increase costs
inefficiently. There are objective
codes which determine what is
properly considered a dangerous
good.

We agree with Asciano that the
RSTAYAGAZY 27F 4
should be limited by the inclusion
2T GKS 42NR& av
Insignificant breaches of the SAA
should not give Queensland Rail ¢
right to terminate the agreement.

996 Asciano, sub. 28: 22.
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APPENDIXYD [ @

Mm®PdPn | bL5

| {a/ 91 b955a! 9] ba¢ {

Other issues and prqeosed amendments to cl. 1.4 and 2.7.2

Clause Issue Response

1.4.1(a) This clause summarises when cl. 1.4 applies Reference to an access seeker fundil
Queensland Rail said that the draftingwasn WI £ £ O2aG&8 RANBOI
fully consistent with cl. 2.7.2(dQueensland | deleted and Clause 1.4.1(a) has beet
Rail said that it potentially exposed simplified for consistency with cl.
Queenslad Rail to bearing the indirect costs| 2.7.2(d).
that it incurred.

1.4.1(b)(ii) This clause specifies thatFunding Clause deletedA specific reference to
Agreement must have been executed for executing Funding Agreement has
Queensland Rail to be obliged to complete t| been added tacl. 1.4.2(c)(vi) for
relevant stage of an extension, however, the clarity.
signing of a funding agreement is a
requirement of the Extension Conditions
which are referred to irl. 1.4.1(b)(i).

1.4.1(c) This clause was subject to cl. 1.4.1(d) cl. 1.4.1(d) has been deleted.

1.4.1(c)(i)(B)

Both New Hope and Queensland Rail noted
that the wording potentially precluded
Queensland Rail funding part of an Extensio

Addressed. Words ' or part thereof'
added.

1.4.1(d)
Now deleted.

This clause. Queensland Rail said that it wa:
0882y R GKS v/! Qa LkR4g
obligation on QueenslandaR to invest in the
network only under the QCA Act. They said
vdzSSyatlyR wlAf Q& NN
absolute under the QCA Act as Queensland
Rail is the accredited rail infrastructure
manager in respect of the declared service.

Clause deletedClausel.4 applies
when there is an Access Funder and
1.4.4 provides sufficient clarity on
Queensland Rail's roles and
responsibilities in this situation.

1.4.2(a)

Erroneous reference to cl. 2.7.2(c) instead o
cl. 2.7.2(d)

Reference changed.

1.4.2(a)(i)

Queensland Rail stated that the drafting
implied that Queensland Rail would be
expected to supply information which would
not be available until after the concept study|
before this study was completed.

The word 'available' has been added
to make it clearerhat the intention is
to makeQueensland Rail provide an
Access Seeker with clarity over what
likely to be required to complete the
study process.

1.4.2(a)(i)(C)

Queensland Rail objected to the phrase
‘acting reasonably' in relation to safety
requiremerts. They said safety requirements
were not negotiable and therefore should no
be subject to waiver.

The word 'reasonably' has been
changed to 'appropriately'. The intent
is that the safety standards imposed
are consistent with the type of facility
being huilt.

1.4.2(a)(i)(E)
Now deleted.

Queensland Rail asked for clarification of te
‘'operational integrity".

Clause deletedlhe required
information would be expected to
derived from the application of
cl. 1.4.2(a)(i)(D).

1.4.2(a)(ii)

Both Queensland Rahd New Hope noted
that the wording of cl. 1.4 did not provide
sufficient clarity that the study process did n
have to be rigidly applied.

Introduction to cl. 1.4 amended by
adding:

'by completing the required Extensior
{GFr3as 62N {dGF3Sa(
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Clause

Issue

Response

1.4.2(a)(iiXA)(B)(C)(D)
Moved to definitions section

QR and New Hope asked for more clarity wi
respect to the Extension Stages.

Extension Stage is now a defined teri
in the definitions section.

1.4.2(a)(iii) and (iv)

Both New Hope and Queensland Rail asked
for more flexibility with respect to the staging
of the Extension (if both parties agreed)

Accepted in principleBoth clauses
have been amended to clarify that
only one extension stage and a time
could be funded (rather than having t
agree to fund, or not fundthem all).

1.4.2(a) final summary

New Hope and Queensland Rail asked for
more flexibility in staging the expansion by
allowing for stages to be skipped if agreed b
both parties.

Accepted in principle. 1.4.2(c) added.
There is no requirement to compke
all stages of the study process if both
parties agree (acting reasonably) tha
an extension stage is unnecessary.'

1.4.2(c)(ii) (C)
Now 1.4.2(d)(iii)(C)

This clause stated that the extension should
not impact on the safety of any person
maintaining,operating or using the network.
New Hope suggested an edit to make it clea
that positive safety benefits would be
accepted.

Accepted in principleThe term
‘adversely' added to make it clear tha
changes which had a positive impact
on safety outcomes wodlbe
acceptable.

1.4.2(c)(iv) This clause stated that access agreements | This clause has been amended to

Now 1.4.2(d)(iv) r]eeded to exeputed for the gdgitional i simply say that access negotiations
Ol LJ OAlGed vdzSSyaf | yR needto be progressing as per Part 2
terms and conditions consistent with this the undertaking.The agreements
PYRSNIF1Ay3 dzyf Saa 2 themselves may not be executed unt
minor and inconsequentiaQueensland Rail | the extension is well progressed.
said the 2015 DAU is clear on the
requirements for access agreements and th¢
phrase is not necessary.

1.4.2(c)(vi) For clarity, a new cl. (1.4.2(d)(vi)) has

Now 1.4.2(d)(vii)

been added with specific reference fc
the requirement to execute a funding
agreament. The reference to funding
in the original clause has been
removed.

In addition cl. 1.4.2(f) has been adde(
to provide users with confidence that
Queensland Rail will progress funding
agreement negotiations.

1.4.2(e) Queensland Rail and Nevopk noted that This clause has been deleted and the
Deleted. this clause was worded in a way that may n¢ specific tasks listed that were listed
be applicable to the study stages of an are now detailed in clause 5 of
extension Schedule I in relation to the relevant
study stages.
1.4.2(f) Queensland Rail said that this clause was | The clause has been deleted and
unnecessary given the dispute cl. (1.4.7) amendments made tal. 1.4.7(i)
which specifies when a dispute can b
referred directly to the QCA.
1.4.3(a) BothNew Hope and Queensland Rail asked| Amended to specifically allow for an
for more flexibility with respect to the funding individual project stage to be funded.
study process (if both parties agreed).
1.4.3(b)(iv) Both New Hope and Queensth Rail asked | The clause has been amended to
Now 1.4.3(b)(v) for the contracting requirements to be make it clear that not all tasks listed

allowed to vary with the requirements of the
stage of the Extension being funded.

may be relevant to all stages of the
extension preess.
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Clause Issue Response
1.4.3(b)(v)(B) Queensland Rail noted that the reference to, Specific reference to the prudency
Schedule E was generic and did not specify| tests in Schedule E added.
which obligations were being referred to.
1.4.3(b)(iv) Included to clarify that thiss an important New clause inserted to required
obligation. Queensland Rail to transfer the
‘economic benefit' of an extension.
1.4.7 Queensland Rail raised issues relating to th¢ Clause 1.4.7 and 6.1.4 have been
dispute process. amended to clarify.
1.48 Queensland Rail said that the investment New clause added.
funding provisions did not reference the
Building Queensland Act.
2.7.2(b)(iii) Both New Hope and Queensland Rail asked Words 'or Extension stage' added.

for the contracting requirements to be
amended to clarify that an agreemeto
complete all project stages was not required
in order to ask the Access Seeker to fund a
particular project stage.

Definition of a Access Funder

Definition included reference to Access
Seekers Nominee which QueensiaRail said
went beyond the power of the Act.

Reference to an access seekers
nominee has been deleted from the
definition of an Access Funder.

Definition of Access Funder

Both New Hope and Queensland Rail noted
that it was not sufficiently clear that alxccess
Funder for a single Extension could be more
than one party.

Amended to allow for more than one
party being an Access Funder for
clarity.

Definition of Extension Costs

New Hope noted the definition potentially
included costs which Queensland Raidnti
have incurred assessing an Access request
that did not need an Extension.

Queensland Rail also raised concerns as to
costs payable by it.

Additional clause addesb that
Extension costs do not incluceny
costs or expenses it would routinely
incur when assessing an access
application'.

Also, former (c)(iii) within the
definition of 'Extension Costs' has
been deleted.

Definition of Efficient Costs

Application of definition was too restrictive
for the use of the term throughout the DAU.

Extended the deition of Extension
Costs by clarifying that its use in the
context of providing access is only ar
example of one application.

Asset replacement

Asset replacement was included in the
definition of maintenance but is also include
in the definition of Extasion in the QCA Act.

Definition of maintenance in the SAA
to be amended to remove the
reference to replacementSee
Appendix F.
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Clause Issue Response

3@)(i)(A) The clause specified that the Access Funder v The requirement for the Access
required to fundall the project stages and Funder to fund the relevant stage of
Queensland Rail and New Hope noted that the study process is set out in cl. 1.4.
more flexibility was required. and the study processes (stages) are

set out n the definition of Extension
Stages.
Clause deleted.

3(@)(i)(B) This clause specified that the access funder | Clause deleted.
should fund Queensland Rail's efficient costs.

3@)(i)(C) This clause specified that a Funding agreeme| Not clear which clause was being
must be executed ina@ordance with clause referred to as there was no cl. 3(b)(i).
3(b)(i). In any event the inclusion of cl.

1.4.2(c)(v) makes this clause
redundant.
Clause deleted.

3(a)(ii) Required Queensland rail to construct. and Issue dealt with in cl. 1.4.4.
operateand maintain an extension in Clause deleted.
accordance with the undertaking.

3(a)(iii) Required that costs that Queensland Rail wou This clause has been moved to the
have incurred without the extension could not| definition of Extension costs.
be included in the cost of an extension. Clause deleted

3(@)(iv) This clause specified that the access funder | The addition of cl. 1.4.3(b)(iii) now
should not fund Queensland Rail's costs if the| makes this unnecessary
were judged to be inefficient. Clause deleted

3@)(v) Required that the concept of legitimate This process is likely to be complex
business interests be agreed by parties. and time consuming and could

potentially delay the agreement /
funding of projects prior to ta
completion any studies. Deleted due
to other amendments relating to
construction and costs.

3(b) This clause stated that Queensland Rail had r This is effectively a repeat of
obligation to bear costs in advance of a fundin cl. 1.4.1(c)(ii)
agreement being signed. Deleted.

3(c) This clause limited Queensland Rail's right to | Moved to Section 4. Queensland Rai
charge additional fees or charges to fund Rights and Responsibilities
extension costs.

3(d)(e) and (f) This clause provided guidance on how the A new section 'multiple and
funding agreement terms should be amended| subsequent funders' has been added
there were multiple and/or subsequent to the schedule.
funders'. Moved to Section 7

4(a)(i) This clause obliged QR to provide access righ The clause is now redundant since cl
accodance with an access agreement 1.4.2(c)(iv) of the Undertaking
conditional only on an extension being specifies that as part of the extension
commissioned. conditions relevant access

negotiations must be continuing in
accordance Undertaking unless they
are conditional only on an extension
being commissioned.
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Clause Issue Response
Deleted.

4(a)(ii) This clause obliged Queensland Rail to assist| The allocation of contract risks is
construct and commission an extension detailed incl. 8.1 while the obligation
consistent with the commercially balance for Queensland Rail to undertake eac
allocation of risks extension stage is specified in

cl.1.4.2(c)(d) of the Undertaking.

4(a)(iii) This clause requires Queensland Rail to pay t| Addressed in cl. 6. cl 1.4.3(b)(v) has

user funderthe full economic benefit of an
extension.lt is dealt with in detail in the 'Full
Economic Benefit Transfer' Clause.

also been added to the Undertaking
specifying that a funding agreement
must require the full econoia benefit
to be transferred to the access funde|

Deleted.

Full Economic Benefit
Transfer cl.5.

Clause moved to cl. 6

6(b) This clause required Access Funders to fund ¢ 'Unless otherwise agreed' added to

Now 3(b) 2F vdz$SSyaftlyR wl Af Qa | thefirst sentence.
were made by QueenslandiiRand New Hope
that there should be the option that
Queensland Rail fund Extension Costs

7(a)(iii) Comment made by Queensland Rail and New ‘as relevant to the stage of an

Now 4(a)(iii) Hope that some clauses read as if all funding | Extension being funded' add to the
processes should be funded at the signing of { end of Clause
first funding agreement.

5(c) The clause stated that Queensland Rail shoul( Edited to be specific to Concept, Rre
expeditiously undertake extension studies. feasibility or Feasibility Studies

8(i) and (j) (deleted) The clause required that an independent The role of the independent auditor i<
auditor be allowed to audit each funding no longer defined in Scheduldtiis
agreement. anticipated that, if required, this role

will be specified within the terms of
the relevant funding agreement.

9 This clause detailed the obligations of Clause combined intthe Extension
Queensland Rail and access funders when an Studies Clause to improve clarity and
extension was being constructed. duplication.

9(a)(deleted) Requirement for Queensland Rail to Deleted. This should be provided for
expeditiously construct. the relevant funding agreement.

9(b) Requirement for Access Funders toibeolved | Moved tocl. 5(d)(i)
in major planning decisions.

10.13 Independent auditor clause deleted See above.
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2009 DAU

The issue of allocating West Moreton common network costdifferent traffics first arose in our
assessment of the 2009 DAU, submitted by then QR Network (now Aurizon Network).

2009 DAU proposal

The 2009 DAU was developed at a time when the West Moreton network’'s capacity was almost fully
utilisedr 97 per cent 6the capacity (109 of the 112 paths) was forecast to be used by coal amdosin
traffics combined (Figur® in Section 8.3 of this Decisjon

The 2009 DAU proposed the following coal allocators for:

1 regulatory asset base: the 2009 DAU distinguishe@vben assets that existed before West Moreton
coal traffic began in the mgd990s and infrastructure subsequently built or replaced, and proposed
allocating

- for capital spending since 1995 including forecast capital expenditure proposed during the 2009
DAUperiod: 100 per cent to coal

- for assets in place before 1995: 75.6 per cent to coal, to reflect the proportion of paths forecast for
use by coajcarrying services (84 out of 111 forecast weekly p4tQs

1 maintenance cost: 92.7 per cent to coal, based aal'sshare of forecast gtk.
QCA 2009 Draft Decision

Our 2009 Draft Decision did not approve the 2009 DAU's allocator for regulatory asset base including
forecast capital expenditure, but accepted the allocator for maintenance cost.

Since the West Moretonaiwork was then capacity constrained, our 2009 Draft Decision considered it
was appropriate to determine coal reference tariff on the basis that all traffics were paying the same price
and stated:

Put another way, it is not necessary for the qomal trafics to pay the same tariffs as coal
traffics. It is only necessary that the tariffs charged to the coal services not subsidise the non
coal services. So, if QR Network charges the other traffics lower tariffs, the Authority is entitled to
treat those trafics as though they pay the same tariff as coal, when assessing whether QR
Network is receiving sufficient revenifgl

For determining a tariff on a capacity constrained network, our 2009 Draft Decision proposed the
I LILINR F OK G KI G USI dds adzgGaNdbaortidnh the ydominéhNddthopFoviding that
asset base' and stated:

The share borne by coal will be based on the average proportion of available western system
train paths forecast to be used by coal during the term of the 2009 DAB, G$r¥002,1003

1000The patltbased allocator was based on the average number of forecast paths during the undertaking
period and ircluded coal services operating through the Metropolitan network, which did not traverse the
West Moreton network.

1001 QCA (December 2009a): 79.

1002QCA (December 2009a): 80.

334



Queensland Competition Authority Appendix EWest Moreton network costs allocatiorprevious and current assessments

Our 2009 Draft Decision applied this allocator (75.6 per cent) to capital expenditure incurred on the West
Moreton common network since 1995, including forecast capital expenditure proposed during the 2009
DAU period. In doing so, our 2009 Dra#cizion rejected the 2009 DAU's proposal to allocate 100 per
cent of such capital expenditure to coal. Our 2009 Draft Decision stated:

it is not apparent that all pogtl995 capital expenditure has been for incremental coal
infrastructure. Some of that capi expenditure has been to replace failing wooden bridges with
culverts which is an investment that is common to all traffics. Other expenditure has been to
support increased tonnages. Yet coal and grain trains on the western system have similar
tonnages,lengths and axle loads, therefore any expenditure to handle additional tonnages is
common to both coal and grain traid®4

While QR Network has proposed to include 100% of western system incremental capital
expenditure in the regulatory asset base, the ity considers that only 75.6% of this should

be applied to calculating coal tariffs. The Authority considers this approach to be reasonable as
incremental investment improves the standard of the track for both coal andcoahservices,
which all bendf from the resulting increased reliability and lower maintenance requirerf#ént.

For assets that were in place before 1995, our 2009 Draft Decision further reduced the 75.6 per cent
allocator to reflect the impact of metropolitan peak hour passenger openation West Moreton paths.

Ly R2Ay3 a23x ¢S | OOSLIWISR FRGAOS FTNRBY vw bSig2N]
by about 20 per cedt®®and determined the proportion of potential paths available to coal services to be
80 per cent of 75.6 parent or 60.5 per cent®’

The pre1995 asset baswas treatedseparatelysothat Queensland Rail did not receive a return for sunk
costs that related to paths that were unavailable to West Moreton network coal train services when they
began in 1995 due to etropolitan operational constraint&2%®

Accordingly, our 2009 Draft Decision proposed allocating to coal traffic:

1 regulatory asset base:
- for capital spending since 1995 including forecast capital expenditure: 75.6 per cent
- for assets in place before 19980.5 per cent

1 maintenance cost: 92.7 per cent, consistent with the 2009 DAU proposal.

In response, QR Network submitted the same West Moreton network reference tariff as proposed in our
2009 Draft Decision, which we approvée®

1003The asset base allocator (75.6 per cent) used for deriving the reference tdsfftesf coal's proportion of
'total forecast paths' (not 'available paths') and included paths originating from Ebenezer, which do not
traverse the West Moreton network. FroRFigure 1we note that the 2009 DAU's weekly forecast paths
(excluding Ebenezer gies) of 109 were slightly less than the total available paths of 112.

1004QCA (December 2009a): 83.

1005QCA (December 2009a): 87.

1006 The 20 per cent metro blackout effect reflected the two ththeur periods to cater for the morning and
afternoon weekday peaksf passenger traffic (QR Network, September 2008 and March 2009)

1007QCA (December 2009a): 80.

1008QCA (December 2009a): 84.

1009\We proposed a West Meton network tariff in our 2009 Draft Decision on QR Network's 2009 DAU (QCA,
550SYOoOSNI vnngplyY cohnpnod® vw bSGe2N] &dooYAGGSR | Gt
2010 DAU, in April 2010. We proposed to approve that tariff in eaftDecision on pricing aspects of the
HaMn 5113 2y W WdzyS wnanmn ov/!3I WdzyS wamalyY yt1mdgno
Final Decision to approve an extension of the 2008 undertaking (QCA, June 2010b).
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However, in making that pragal QR Network did not accept our 2009 Draft Decision methodology for
assessing the tariff; in part the methodology for allocating the asset value faratast capital
expenditure between coal and nqooal service?1?

2013 DAU
Queensland Rail's 2013 DAWposal

The 2013 DAU was developed at a time when the West Moreton network was capacity constratned
per cent of the capacity (106 of the 112 paths) was contracted for use by coal amdoabriraffics
combined (Figure3 in Section 8.3 of this Decis)dfi*! In relation to the six uncontracted paths,
Queensland Rail stated:

Government have not indicated a willingness to contract additional coal services and in relation
to nonccoal freight, above rail operators have not shown a willingness to contractiaoalit
serviceg?012

Queensland Rail said that since the system was capacity constrained, the 2009 Draft Decision principle for
determining a ceiling price appliedhat is, all traffics should be assessed as paying the same price
regardless of whether they aslly did0'3

The 2013 DAU proposed the following coal allocators for the regulatory asset base:

1 for capital spending since 1995 including forecast capital expenditure proposed during the 2013 DAU
period:

- 100 per cent of capital spending on the common neatwitat Queensland Rail required miners to
underwrite or Queensland Rail determined was required solely to facilitate coal services.

- 72.6 per cent of the remainder of capital spending, reflecting coal's proportion of total contracted
paths (that is, 77 of06 contracted paths)'4

1 for assets in place before 1995: 61.7 per cent, to reflect that 15 per cent of West Maretaork
paths were unavailable due to peak hour metropolitan blackout (that is, 85 per cent of 72.6 per
cent) 1015

In doing so, Queensland Rditl not accept the 2009 Draft Decision approach @ia rata allocation of
the entire common network capital expenditure between coal and quoal services. Queensland Rail
stated:

Permitting 100% of ergliser funded assets to be included in referenc#éftauilding blocks aids

vdzS§SyatlyR wlkAfQa Ay@gSaidySyl RSOAaAA2Yya | a AG g2dA
investment, even if it is eqdser funded, in circumstances where only a partial return is included

in reference tariff building blocks but alftéturn is rebateable to ergisers.

1010QR Network (February 20199;118; April 2010: 10115).

10111 the 2013 DAU, Queensland Rail had proposed using then contracted volumes as its forecast for the 2013
DAU period (Queensland Rail, 2013a: 15).

1012Queensland Rail (November 2013d): 5.

1013Queensland Rail (June 2013a): 8.

1014 Queensland Raflune 2013a):@0. Queensland Raipplied a similar approach to propose coal train path
allocation percentage for the Macalister to Columboola seatitimat is, for post1995 assets coal traffic pay
100 per cent of enguser funded and cdaspecific spending and 50 per cent of the remainder of spending,
reflecting coal's share of contracted paths (that is, 14 of 28 contracted paths).

1015Queensland Rail applied a similar approach to propose coal train path allocation percentage for the
Macalster to Columboola section for pg&995 assets of 42.5 per cent (that is, 85 per cent metro adjustment
of 50 per cent path allocation).
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Similar to the argument abovQueensland Rail said thiat circumstances wheri¢ is considering funding
infrastructure that relates solely to facilitating coal, an investment is unlikely to proceed where only a
partia return is included in reference tariff building blocks. This is because the shortfall in return is
unlikely to be recouped from nagoal traffics in circumstances where the infrastructure is not required
by them1016

Queensland Rail accepted the 2009 DExtision approach to further reduce the coal train path allocator
that applied to prgl1995 assets because of the impact of metropolitan peak hour period on the
availability of West Moreton network paths. However, Queensland Rail did not accept the reductio
percentage in the 2009 Draft Decision. Queensland Rail stated:

While Queensland Rail does have a Brishane Metropolitan Region passenger weekday peak

between the hours of 7:00AM to 9:30AM and 3:00PM to 6:30PM, a strict peak curfew fpr non

passenger traind & y20 Ay LIl OS® ¢KA&A o0S8SAy3a &l ARI vdz8SSyaft
difficulty finding slots for nagpassenger trains during these periods ... Queensland Rail proposes

to apply a 15.0% reduction to the coal train path allocation percentage appligore;1995

assets rather than the 20.0% previously applied by the QCA.

The 2013 DAU retained the 2009 DAU's approach of allocating West Moreton network maintenance cost
to coal traffics based on the share of forecast gtk. Additionally, the 2013 DAbbgwd allocating
operating costs to coal traffics based the proportion of total contracted paths.

The 2013 DAU proposed recovering the galibcated costs from the 77 contracted coal paths.
QCA 2014 Draft Decision

Our 2014 Draft Decision did not approveet2013 DAU's allocators for regulatory asset base including
forecast capital expenditure and operating cost, but accepted the allocator for maintenance cost.

Allocation of common network capital expenditure

On the allocation of capital expenditure, we tegated our 2009 Draft Decision that the underlying
investment, where it is on the common network, improves the track standard for all traffics that benefit

from the resulting increased reliability and lower maintenance requirement. We also observed dlsat m

of the post1995 capital expenditure had been on the shared network and said that although one
0dzaAySaa o002Ff0 61 & IANRPGAYI YR y20KSNJ 6dzaAySaa
pay for 100 per cent of the new infrastructure. Thenef, we considered it reasonable to applpr@ rata

allocation to such capital expenditutg'®

Train path allocator

On the train path allocator for coal, our 2014 Draft Decision observed that the issue was whether coal's
share should be based on ‘contradtpaths' or 'available paths'.

Our 2009 Draft Decision stated that coal's share should be based on the proportion of availab§aths.
However, our June 2014 consultation paper proposed to accept coal's share based on contracted (106)
paths rather than avéable (112) paths, as we considered that contracted paths were verifiable and
reflected clear evidence of customer dema{ef

1016 Queensland Rail (June 2013a): 10.

1017 Queensland Rail (June 2013a): 9.

1018QCA (October 2014): 14546.

1019 As noted, the tain path allocator that was used for deriving the reference tariff in the ZD@ Decision
was based on coal's proportion of 'total forecast paths' (not ‘available paths') and included paths originating
from Ebenezer, which do not traverse the West Morenetwork.

1020QCA (June 2014)c90.
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Queensland Rail supported our consultation paper approach to use contracted paths. However, New
Hope had concerns with that apprdacwhich related to actual capacity exceeding the capacity that
Queensland Rail was willing to contract. New Hope said:

The level of paths which is contracted is artificially constrained (below true system capacity) by
D2OBSNYYSYy(l ovwQa shéeh dBKKPtO dorrakh adiditibnhl Erainkpaths for the
past three years and has been unable to do so because of this constraint. This, when combined
with the use of contracted train paths in developing tariffs, has a number of implications,
including:

i To the extent that capacity is withheld due to a Government requirement, which we
understand is motivated by the potential future needs of passenger services, the cost of
GKAE dzyO2y iGNl OGSR OF LI QAFRt @ KxiiA RR 0 6K S { ROG S SRLI
notional coal asset base, rather than simply allocating the RAB between coal agd non
coal on the basis of contracted patHs!

Upon further consideration, in our 2014 Draft Decision we considered that there was merit in the train
path allocator reflecting lhavailable train paths, not just contracted paths. Accordingly, we proposed the
train path allocator based on coal's share of available pathat is, 77 of 112 available paths, or 68.8 per
cent. We observed that our position was consistent with the 2D@&t Decision. Our 2014 Draft Decision
accepted that using total available paths will provide Queensland Rail with better incentives to increase
the number of paths for coal train services, which will promote the efficient use of the nef{##drk.

Metro blackout sterilisation effect

On the effect of metropolitan passenger operations, our 2014 Draft Decision noted that stakeholders had
divergent views on the impact of the blackout period.

In response to our June 2014 consultation paper which proposed a redunfi22 per cent, Queensland

Rail stated that it no longer supported reducing the qir®95 asset base to reflect the metropolitan
blackout arguing that it introduced asset stranding ri€kieensland Rail also said that if we applied a
metro blackout, thesterilisation effect should be lower (12.1 per cent) than its original submission of 15
per centl®? Conversely, other stakeholders (New Hope, Bentley and Aurizon) said the 22 per cent
sterilisation effect in our consultation paper underestimated the actoglact of metropolitan blackout

on West Moreton capacit}??*

Our 2014 Draft Decision retained the position from our 2009 Draft Decision and stated that it was
appropriate to apply the metropolitan blackout to the @995 assetso that Queensland Rail didoh

get a return for capacity that was not available to coal tra83We also retained the 22 per cent
sterilisation effect from our consultation paper, keeping open the option to revisit it as part of our Final
Decision, subject to Queensland Rail provgdiompelling new informatiof26

Maintenance and operating cost allocation

Our 2014 Draft Decision accepted Queensland Rail's proposetagtd allocator for allocating total
maintenance costs to coal traffté?’

1021 New Hope (July 2014): 3
1022QCA (October 2014): 146.
1023Queensland Rail (July 2014)19.
1024QCA (October 2014): 147.
1025QCA (October 2014): 148.

1026 QCA (October 2014): 148.
1027QCA (October 2014): 12923.
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Our 2014 Draft Decision also accepted QueertsiRail's approach of using a train pettased allocator
for operating costsHowever, we used a train path allocator based on coal's share of total available paths,
not total contracted pathg®2®

In summary, our 2014 Draft Decision proposed allocating &b traffic:
1 regulatory asset base:

- for assets added since 1995 including forecast capital expenditure: 68.8 per cent, reflecting coal's
share of total available paths

- for assets in place before 1995: 53.6 per cent, reflecting a sterilisation effectpgr22nt (that is,
78 per cent of 68.8 per cent)

1 maintenance cost: 91 per cent, based on the share of forecast gtk consistent with Queensland Rail's
proposal

1 operating cost: 68.8 per cent, reflecting coal's share of total available paths.

However, the maer of the allocation of common network costs to coal traffics was not settled because
Queensland Rail withdrew the 2013 DAU in December 2014. Subsequently, Queensland Rail submitted a
DAU in May 2015.

2015 DAU
Queensland Rail's 2015 DAU proposal
The201% ! ! KlFa 06SSy RS@St2LISR Ay tAIKG 2F F YFGSNRLF €

Moreton network about threecfifths of the available capacity (66 of the 112 paths) is forecast to be

used by coal and na@eoal traffics combined resulting irbaut 40 per cent of spare capacity (Figdrén

Section 8.3 of this Decision® ¢ KA & ¢l & Rdz2S (2 NBRdAzOGAZ2Yya 2F wmy LIS
coal train services respectively, compared to the contracted levels used in the 2013 DAgd¢ten8.10

of this Decision for our consideration of Queensland Rail's 2015 DAU volume forecasts).

Queensland Rail said that the changed volume scenario necessitated a different approach to allocating
common network costs to coal traffics for pricing purposes.

Train path allocator

In the 2015 DAU, Queensland Rail did not accept the train path allocation in the 2014 Draft Decision
based on coal's share of total ‘available' paths. Queensland Rail said that the QCA's allocation approach
was unreasonable and incontgist with standard regulatory precedent and stated:

With only 53 of the 112 available weekly paths currently contracted, and 62.8 expected to be
utilised this regulatory period, such an approach will prevent Queensland Rail from recovering its
efficient cats including a return. This is inconsistent with the pricing principles in the Q@A Act.

Queensland Rail said that in the current environment its primary concern was revenue certainty and
stated:

Queensland Rail would clearly be better off if it couldeiase the number of paths contracted to

coal (subject to the Government imposed cap on paths for coal services, discussed below), as it
provides it with increased revenue certainty for services that have a higher capacity to pay than
non-coal service?30

1028QCA 2014d126.
1029 Queensland Rail, sub. 2: 7.
1030 Queensland Rail, sub. 2: 46.
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Fa the 2015 DAU, Queensland Rail considered that the most reasonable way of applying the train path
allocator was based on coal's share of forecast train paths, which produced an allocation of 95.4 per cent
(that is, 63 of 66 pathsy3!

Queensland Rail congitkd its 2015 DAU allocation approach was more consistent with the requirements
of the QCA Act and regulatory treatment more generally, noting that the pricing principles in all Australian
access regimes were premised on the entitlement of the infrastmgcfurovider to recover its efficient
costsi03?

Allocation ofopeningasset base

Queensland Rail said that while its proposed train path allocator reflected coal's share of forecast paths, it
also acknowledged that there were a number of factors that restdcits ability to contract the full
amount of the capacity created by the existing as$€tsQueensland Rail stated that the two main
constraints were:

1 preserved freight and passenger train paths from Rosewood to Toowoomba, which was 13 paths for
freight!%34and two for passenger services; and

TF O2yadNXAydG 2F y1v O2Ff LI GK& LISNI 6SS1 GKNRdAzAK
Responsible Minister$3>

Queensland Rail considered it was reasonable to cap the allocation of the initial asset bagenfago
asset value as at 1 July 2015) to coal traffics 'to reflect Government constraints on contracting capacity to
coal'%3%and stated:

In particular, the binding constraint is the maximum 87 coal paths per week, limiting the
proportion of the capacity athe West Moreton Network that can potentially be contracted to
coal to 87 out of 112 available paths, or 77.7%. This approach is consistent with the overarching
objectives established by the QCA (as set out at the beginning of this &¥86tiohbalancing

Qdz§SyatlyR wkAfQad NARIKG (2 NBO2@GSN) AGa O2aita TNRY

required to pay for capacity that they are not permitted to use. Given the asset value has been
established on the basis of this constraint, it should be revigintb@re is any material change
to that constraint in the futuré%38

1031The 95.4 per cent allocator applied to the Rosewood to Jondaryan section. The corresponding allocator
proposed by Queensland Rail for the Jondaryan to Columboola section was 87.5 p@uweetsland Rail,
sub. 2: 48).

1032Qyeensland Rail, sub. 2: 48.

1033Quyeensland Rail, sub. 2: 48.

1034Queensland Rail's 17 July 2015 response to the QCA's request for additional information noted that the
reference to '13 paths for freight' was incorrect and tlitsghould be '14 paths for freight'.

1035Queensland Rail's 17 July 2015 response to the QCA's request for additional information clarified that the
restriction was advised by the Department of Transport and Main Roads.

1036 Queensland Rail, sub. 2: 45, 48.

1037 Queensland Rail referenced the objectives set out in the QCA's June 2014 consultation paper for

determining an appropriate allocation methodolagyi K & A &3 0 vdzSSyatlyR wlAfQa

Idaly

recover the investment it has made in the network to supgprK S INR g G K 2F O2Ff GNIF FFTAO-

interest in not paying for assets they are unable to use, whether that be because those paths are contracted

i2 y2ynO2lt G(N}TFTAOA 2NJ 6KSNB | &aAJYyATA Gtigficins L2 NI A 2y

that provide priority to passenger services on the metropolitan system.
1038 Qyeensland Rail, sub. 2: 48.
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Accordingly, for the pogfi995 capital spending in the initial asset base, Queensland Rail proposed an
allocator 'based on the relative share of forecast train paths, with coal's allocatipped at 77.7 per
cent' 1039

In doing so, Queensland Rail said that it accepted the 2014 Draft Decision approacprafrata
allocation of the common network capital spending between coal and;cmal services. Queensland Rail
said that its proposedpening asset base in the 2015 DAU included all capital expenditure on the
common network, including projects that were triggered by freight services (referred to as transport
service contract (TSC) capital), which its 2013 DAU had allocated 100 per cemt¢oai trafficst?4©

For the prgl995 assets in thepeningasset base, Queensland Rail said that consistent with previous
practice it proposed reducing the allocator to reflect the impact of metropolitan passenger operations on
the West Moreton network capaty and stated:

While Queensland Rail considers that this approach is not required from an economic theory
perspective, it reflects a pragmatic way of addressing the concerns of customers around the
impact of the passenger dominated Metropolitan Networkthe available capacity of the West
Moreton Network:04t

Queensland Rail proposed a capacity impact due to metropolitan passenger operations of 12.1 per cent.
Queensland Rail said its adjustment percentage was based on a review of the scheduling across the
Metropolitan and West Moreton networks that considered the effects of peak passenger periods and
planned maintenance. Accordingly, for the pi895 assets, the 2015 DAU proposed an allocator of 68.3
per cent (that is, 87.9 per cent of 77.7 per cefty.

Allocation of forecast capital expenditure

Unlike the allocator foropening asset base, Queensland Rail proposed allocating forecast capital
expenditure based on coal's share of forecast pathisat is, 95.4 per cent?**Queensland Rail stated:

An infrastructue owner cannot expect to commit to what will become a sunk investment on the

basis that only a portion of those costs can be allocated to existing users. Queensland Ralil

therefore considers that the allocation measure must be based on forecast expecteq nsg

G2t F@rAtrofS LIGKa X . FaAy3 GKS YSIFadiNBE 2y T2NB
retain any incentive to undertake future investments in the shared netif¢fk.

Queensland Rail said that its forecast capital program was primarigdadtn'replacing assets as required
in order to maintain the integrity of the rail network' and stated:

... there is opportunity for coal volumes to recover in the future. Queensland Rail does not
consider it appropriate to allow the network standards &ietiorate in response to a potentially
short term reduction in volume, as the deteriorated state may inhibit future opportunities for
traffic volumes to increas®4s

1039 Queensland Rail, sub. 2: 49.

1040Queensland Rail, sub. 2: 49. Smetion 8.14f this Decisiorior our consideration of the TSC capital
experditure.

1041 Queensland Rail, sub. 2: 49.

1042Qyeensland Rail, sub. 2: 51.

1043The 95.4 per cent allocator applied to the Rosewood to Jondaryan section. The corresponding allocator
proposed by Queensland Rail for the Jondaryan to Columboola section was 87ehpgpueensland Rail,
sub. 2: 5556).

1044 Queensland Rail, sub. 2:¢56.

1045Qyeensland Rail, sub. 2: 38.
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Coal has 87 contracted paths through the SEQ network each week. Any growth in tonnages must
take advantage of these existing paths as there are no new paths avdiéble.

Queensland Rail's consultant, PwC stated:

Without incurring any additional capital or maintenance expenditure, the Rosewood to
Jondaryan (R2J) part of the network could caterlfer7 gross million tonnes (GMT) (up from
11.5 GMT); while the Jondaryan to Columboola part of the network could cater for 3.6 GMT (up
FNRY o Dat¢od vdsSSyatlyR wlkcAfQa lyltéeara adaA3Sada il
path allocation (95 pe®Sy i G2 yn LISNJ OSyiduv g2dz R NBadzZd Ay | OS
20 per cent decling047

Allocation of maintenance and operating cost

On allocating the 2015 DAU maintenance costs, Queensland Rail stated that not all maintenance activities
were 2 f dzYSTTRSLISYRSYy G ® bS@OSNIKSE Saazr vdzsSSyatlryR wlkAft
should be based on the expected level of actiwifythat is, based on relative forecast volumes.
Accordingly, Queensland Rail proposed allocating 98.2 per céhé ohaintenance costs to coal services,

based on coal's share of forecast gtk. Queensland Rail said its proposed allocation approach was
consistent with its 2013 DAU propos&i®

On allocating the 2015 DAU operating cost, Queensland Rail did not acce@0ideDraft Decision
approach of a train path allocator based on total available paths, stating that it will not be able to fully
recover its efficient costs. Queensland Rail proposed allocating operating costs based on coal's share of
forecast pathg; that is, 95.4 per cent and stated:

. @& dzAaAy3a vdsSSyatlyR wkAitQa 3ISySNI GNFAY LI GK I
Queensland Rail will have opportunity to fully recover the assessed efficient operating costs from
the services that are expected teaithe infrastructuré?®

In summary, Queensland Rail proposed the following coal allocators in the 2015 DAU:

1 Openingasset base:

- for capital spending since 1995: 77.7 per cent, reflecting the cap based on maximum paths
available for contracting by coal s@®s as a proportion of total available paths

- for assets in place before 1995: 68.3 per cent, reflecting 12.1 per cent sterilisation effect due to
metropolitan passenger operations

1 forecast capital expenditure and operating cost: 95.4 per cent, reflectafjs share of total forecast
paths

1 maintenance cost: 98.2 per cent, reflecting coal's share of forecast gtk.

Queensland Rail said its allocation approach provided it with a greater opportunity to recover its efficient
costs, even though it proposed totseference tariffs below its ceiling pri¢e>°

1046 Queensland Rail, sub. 2 (Appendix 6): 7.

1047 Queensland Rail, sub. 2 (Appendix 1): 13.

1048The 98.2 per cent allocator applied to the Rosewood to Jondasgation. The corresponding allocator
proposed by Queensland Rail for the Jondaryan to Columboola section was 96.8 per cent (Queensland Rail,
sub. 2: 53).

10499 Quyeensland Rail, sub. 2: 54.

1050 Queensland Rail, sub. 2: 4, 7.
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Stakeholders' comments on 2015 DAU proposal

New Hope said that Queensland Rail's proposed allocation approach to certain common network costs
resulted in coal services being required to compensate Queensland RaT 2 NJ NERdzOGA 2y a Ay |
coal trafficst®!

bS¢ 121LIS ftaz2 arAR (GKIFG vdzsSSyatlyR wlkAfUda AylFoAf Al
RSYFYR T2NJ y2ynoO2| ASNBAOSaz gl a vdsSSSyatlyR wl A
proposed allocation approach had the effect of transferring Queensland Rail's risk to coal prdticers.

New Hope proposed that common network costs should be allocated on the basis of:

1 fixed costs based on the higher of coal's forecast or contracted pathslaare of system capacity

1 costs that vary with usage (variable costs) based on coal's share of forecast usage

1 recognition provided for restrictions on the number of coal services able to be contracted and
metropolitan capacity constraint$>3

In addition,New Hope said that recognition of operational restrictions on coal traffics operating through
the Metropolitan network should also be incorporated within any proposed allocation of costs to coal
traffics 1054

2015 Draft Decision

Our 2015 Draft Decision supped the allocation of common network costs amongst the different classes
of users on the West Moreton network. However, we did not approve Queensland Rail's proposed
allocation approach in the 2015 DAU.

Our 2015 Draft Decision observed that previous casitions of West Moreton network pricing were
undertaken in the context of available capacity being potentially insufficient to satisfy all requests for
access rights. In contrast, the 2015 DAU had been developed in a fundamentally different market demand
context.

We considered that the material reduction in demand for West Moreton network train paths and the
constraints on the number of coal services that are able to be contracted to operate through the
Metropolitan network (a maximum of 87 paths per weelecessitated an efficient approach of allocating
common network costs.

2SS O2Yy&aARSNBR GKFIG Y2ald 2F vdzsSSyaf !l yRS#EHerkforélda o0Sft 2
we proposed categorising common network costs as fixed and variable, and allocating:

1 fixed costs (comprising common network assets, and fixed maintenamteerating costs) based on
the relative proportion of the network capacity available to coal services to contract

1 variable costs (comprising variable maintenance and operating costs) based on the relative volume
forecast for all train services, as vaiiloosts are directly affected by volumes.

In doing so, our 2015 Draft Decision accepted Queensland Rail's allocation approach to reflect the
contracting restriction for coal services. But we applied that approach to all of West Moreton fixed
common netwok costs, which included in addition to thepening asset base, forecast capital

1051 New Hope, sub. 9: 225.

1052New Hope sub. 9: 27.

1053New Hope, sub. 9: 286.

1054New Hope, sub. 9: 26.

1055For example, our 2015 Draft Decision considered that about 68 per cent of maintenance costs and about 82
per cent of operating expenditure related to activities that did not vary with usage
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expenditure and fixed maintenance and operating costs. We considered that coal traffics should only pay
for the fixed common network costs of the paths they are able to cohtraase.

We considered that Queensland Rail's proposed allocation approach would result in fixed common
ySig2N] O2aita aaz20AIGSR gA0GK LINBP@GARAY3 | 00Saa Gz
that cannot access this capacity. We also did not proppg I OOSLJi bS6 | 2LI5Qa I LILIN.
fixed common network costs based on coal's forecast paths as a share of system capacity, as it would not

give any consideration to the costs of spare capacity available for coal services to contract.

Therefore, ve determined allocating fixed common network costs based on the relative train paths
available for contracting by coal servitethat is, based on 77 weekly paths (not 87 paths) to account for
ten paths currently contracted to operate through the Metropatlit network which do not traverse the
West Moreton network.

Our 2015 Draft Decision said that there was also a prima facie case that we consider the 2015 DAU
provisions for reducing the value of assets contained in a regulatory asset base where demecwk§sr

has deteriorated to such an extent that regulated prices based on an unoptimised asset value would

result in a further decline in demand for access. While optimisation could be applied with respect to coal

YR y2ynO2Ff aSNIDA Ostwdik, weKverdliinded®o appkote refegency @nffs for

O2F t mOFNNEAY3I (NI AYy aSNBAOSa & LINI 2F 2dz2NJ O2yaiR

We also assessed Queensland Rail's proposed 12.1 per cent sterilisation effect due to metropolitan
passenger operations. Weere advised on this matter by B&H, which considered the new information
from Queensland Rail, including that not all freight paths are affected by maintenance on the suburban
lines in the Metropolitan network. B&H estimated that the sterilisation effdodudd be 17 per cent,
which we proposed to apply for allocating the pi®95 assets to coal traffics.

Our 2015 Draft Decision allocated the variable maintenance and operating costs based on coal's share of
forecast volumes. We proposed that the agallocaed costs should be fully recovered from the 63
forecast coal traffics.

We considered our approagtrovidedQueensland Railith a reasonable return on its investment in the

2530 a2NBi2y ySise2N] F2N O2 f mOF NN dosfsdof dpddtiigy a S NI
infrastructure assets to provide access to a regulated service, consistent with sections 138(2)(b) and
168A(a) of the QCA Act. Our approach atseant users did not pay for network capacity theyere

unable to contract, whether becauskose pathsveNBE O2y (iNJ} OG SR (2 y2ymnO2lf (NJ
couldy 2 06S O2y (N} OGSR RdzS G2 3I20SNYyYSyildnAYLR2aSR 02
138(2)(e) and (h) of the QCA Act.

In summary, we proposed the following coal allocators for the 2DAY:

1 Openingasset base:

- for capital spending since 1995: 68.8 per cent, reflecting the cap based on maximum actual paths
available for contracting by coal services as a proportion of available paths

- for assets in place before 1995: 57.1 per cent, refherfi7 per cent sterilisation effect due to
metropolitan passenger operations (that is, 83 per cent of 77.7 per cent)

1 forecast capital expenditure: 68.8 per cent
1 maintenance and operating costs: 68.8 per cent of fixed costs and 98.2 per cent of vari&hle cos

Table 1 below summarises the coatelated common cost allocators that have been considered as part of
the QCA's assessments of the 2009, 2013 and 2015 DAUSs.
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Table 1West Moreton network cost allocation: previous and current assessmeénts

DAUs Openingasset base Forecast capital| Maintenance Operating costs
expenditure costs
Prec1995 assets Post;1995
assets

2009 proposal 75.6% 100% 100% 92.7% naz
(84/111 paths) (coal share of

forecast gtk)

2009 Draft 60.5% 75.6% 75.6% 92.7% na

Decision (to reflect 20%
adjustment for
metro passenger
operations)

2013 proposal 61.7% 88.3% 94.29% 91.0% 72.6%
(to reflect 15% (user funded (coakspecift (coal share of
adjustment for capex: 100% capex: 100% forecast gtk)

Metro passenger | ,iher capex: other capex:
operations) 72.6% (77/106; | 72.6%)
contracted coal
paths/ total
contracted
paths)

2014 Draft 53.6% 68.8% 68.8% 91.0% 68.8%

Decision (toreflect 22% | (77/112 paths;
adjustment for contracted coal
metro passenger | paths/ total
operations) available paths)

2015 poposal 68.3% 77.7% 95.4% 98.2% 95.4%
(to reflect 12.1% (87/112 paths; (63/66 paths; (coal shae of
adjustment for maximum forecast coal forecast gtk)
metro passenger | potential paths | paths/total
operations) available for forecast paths)

contracting by

coal/total

available paths)
2015 Draft 57.1% 68.8% 68.8% 78.3% 74.2%
Decision

(to reflect 17%
adjustment for
metro passenger
operations)

(77/112 paths;
maximum actual
paths available
for contracting
by coal/total
available paths)

(fixed: 68.8%

variable: coal
share of forecast

gtk)

(fixed: 68.8%

variable: coal
share of forecast

gtk)

1. Allocation percentages reported for 2009 and 2013 DAUS relate to the Rosewood to Macalister section and for 2015 DAU
relate to the Rosewood to Jondaryan section.

2. Operathg cost allocation in the 2009 DAU was based on QR Limited's cost structures and allocators which are not
applicable to Queensland Rail, following the separation of QR Limited into Aurizon and Queensland Rail. Therefore, those
allocators are not discussdwtre.

3. value weighted average percentage.
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Expected revenue and efficient cost analysis urideithree allocation approaches

We analysed whether expected revenue across all traffics under each of the three allocation approaches
considered in this Decmi (i.e. Queensland Rail's approach, the miners' approach and the QCA's
approach)would be enough to meet the efficient costs of providing acdessll traffics on the West
Moreton network(i.e. costghat reflect theoverallcapacity of the network toq@vide all those servicgs

For this analysis, we considered the efficient costs for theyiaar period July 2015 to June 2020, where
the costs comprised:

1 efficient capital charges, based on the regulatory return on and of capital (see Section 8.6 of th
Decision)

1 efficient maintenance costs (see Section 8.11 of this Decision)
{ efficient operating costs (see Section 8.12 of this Decidfh).

We first calculated these costs for the whole of the West Moreton network to identify the effita¢adt
costs ofproviding acces$or all traffics onthe West Moreton network®’ The present valudé® of the
efficienttotal costs for whole of the West Moreton network is estimated at $237.7 million.

Next, we calculated the costs assigned to coal services under eachtbfébeallocation approaches. The
present value of coalllocated costs under each approach is estimated as:

T dzy RSNJ vdzSSy af I yR11v mlion®a | LILINE | OK
{ under the miners' approaah$152.2 milliont°°and
T dzy RSNJ G KS vvU$173A millidod®INE | OK

Sine the coalallocated costs are to be recovered from forecast coal services, they also represent the
present value of expected revenue frgamoviding access faroal serviceon the West Moreton network

To each of these expected coal revenue amounts, waeddiround $6.8 million of the present value of
expected revenue from ncnoal service over the period 204%020, estimated on the basis of

1056 Qperating costs include an allowance for tax and working capital that were derived from the building blocks
tariff modelfor the five-year period July 2015 to June 2020.
10571 the building blocks tariff model, efficient costs for the whole of the Vi#steton network and return on
investments were calculated by using a coal allocator of 100 per cent.
1058\We usedwo WACC ratefor calculating the present value6.93 per cent for 201816 and 5.73 per cent
for 201620 (see Sections 3.7 aBdL6 of this Decien).
10592 § gza SR O2Fft Fft20F0i2NR FNBY vdzSSyatltyR wlkAftQad HAamp
allocators (sedable b in this Decisiorthat were used for posi1995 asset base, forecast capital
expenditure and operating expenditure, and includdifferent allocators for prel995 assets and
maintenance costDifferent allocators were usddr the Rosewood to Jondaryan and the Jondaryan to
Columboola sections (Queensland Rail, sub. 25@x
1060\\/e used fixed cost allocators summarisedable 151 f £ 2 OF 6 SR @F NAIof S O02adGda ol as
forecast volumes, and used a different allocator for-fi895 assets by reducing the opening asset base
allocator inTable 1%y a 22 per cent Metro impact factor suggested by minesee Section 8.4.1 ohis
Decision for our consideration of the Metro impact factor in allocating the@@5 assets.
1061\We used coal allocators recommended in this Decision that included the fixed cost allocators based on our
Draft Decision approach summarisedTiable 1%ut updatedto account for our estimate of West Moreton
network capacity and our assessment of the number of paths available to coal services to contract in the
West Moreton network see discussion under the heading 'Change in circumstances' in Section 8ts3 of
5S0AaA2yd 2SS ff20FGSR G NARIFIo6fS O2aita olFlaSR 2y 021t Q
allocator for pre1995 assets see Section 8.4.1 of this Decision.
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information submitted by Queensland R&f? which produced an estimate of the expected access
revenueacross alseniceson the West Moreton network under each allocation approach.

The results of this analysis are summarised in T&bleelow, which shows that each of the three

allocation approaches results in a shortfall in recovering the effid¢@at costs of prouling acces$or all

services orthe West Moreton network®3¢ KA a |yl fe&adaAa Aa o6FlaSR 2y vdz$SSy:
which we have accepted (see Section 8.10 of this Decision), noting that those forecasts include one ad hoc
non-coal train service. Nevtireless, as noted in Section 8.10 of this Decision;cual volumes are likely

G2 0S KAIKSNI GKIFy vdsSSyatlyR wlAftQa F2NBOFaded LT 0
2 will decrease and possibly become immaterial depending on tienexf the rise in norcoal service

volumes Effectively, the extent, and the existence, of the shortfall depends orcnahvolumes.

Table2: Efficient costs and expected revenaerossall serviceson the West Moreton networkunder
the three allocationapproaches (present value over the fiyeear period 201§2020)

Allocation Efficient costof Expected coal Expected non Estimated overall shortfall due to
approaches providing access| servicerevenue coalservice Queensland Rail'son-coatmarket
for all services revenue environment
(% million) (% million) (% million) (% million) % of total costs

vdsSSyatty

approach $237.7 $211.1 $6.8 ($19.8) (8%)
alAySNEQ | $237.7 $152.2 $6.8 ($78.6) (33%)
v/l Qa L $237.7 $178.1 $6.8 ($52.7) (22%)

1062 Queensland Rail expected actual revenue of around $1.5 million frortoainsevice in 201616
(Queensland Rail, sub. 33;1®), which would be from the three nerpal services forecast for 204E6.
Since forecast noooal services remain at three services during each year of the 2015 DAU period, we expect
the noncoal services ranue would be around $1.5 million per year during the 2015 DAU period, subject to
CPI escalation since all calculations in this analysis are in nominal dollars. Therefore, we escalated this non
coal revenue by the assumed inflation of 2.5 per cent andutatied the present value of the resulting non
coal revenue stream over the fiwgear period July 2015 to June 2020.

1063The outcome of an expected shortfaliould remain unchanged the threeforecast noncoal servicesvere
expected to payhe sametariff as coal servicesThis could be assessed by escalating-tiedservicerevenue
amountsby the ratio 66/63 to calculat¢he equivalent revenue for total foreca$b6) servicesand comparing
the resuling amountwith the efficienttotal costsof providing acess for all services
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[Attached separately

348



Queensland Competition Authority Appendix G2015 SAA markps

APPENDIXY8 51 mlpla { wiYt {

[Attached separately]
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Queensland
Competition
Authority

File Ref: 832243 ver 2
26 June 2015 |

Ms Helen Gluer

Chief Executive Officer
Queensland Rail Ltd
GPO Box 1429
Brisbane QLD 4001

Dear Ms Gluer

Final decision: Queensland Rail's draft amending access undertaking — extension of termination date

On 25 June 2015, the Queensland Competition Authority (QCA} made a final decision to refuse to approve
Queensland Rail's draft amending access undertaking to extend the term of the 2008 access undertaking {the
April 2015 Extension DAAU).

Context
Queensland Rail's 2008 access undertaking is due to expire on 30 June 2015.

On 9 April 2015, the QCA received from Queensland Rail, under section 142 of the Queensland Competition
Authority Act 1997 (QCA Act), a DAAU to extend its 2008 undertaking's termination date to the earlier of (i} 30
June 2016 and (ii} the date on which we approve a replacement access undertaking.

On 4 June 2015, the QCA made a draft decision to refuse to approve the April 2015 Extension DAAU and invited
interested parties to make written submission on the draft decision by 12 June 2015.

Stakeholder comments and QCA Position

Five stakeholders commented on the DAAU. New Hope supported the draft decision while Asciano, Aurizon,
Glencore and Queensland Rail did not. Stakeholders' comments can be grouped as below.

No lawful basis

Queensland Rail's submission says "the QCA cannot lawfully refuse to approve a DAAU on the basis that
Queensland Rail has not agreed to... retrospectivity”. It makes this submission having earlier said "the QCA's
refusal is essentially for the reason that Queensland Rail has not given a "commitment"” for the reference tariffs
to be approved under the 2015 DAU to be made retrospective and backdated to 1 July 2013".

In making its decision on the April 2015 Extension DAAU, one of the factors considered by the QCA was the
absence, in the April 2015 Extension DAAU, of an indication that Queensland Rail remained committed to the
inclusion of an adjustment charge to recoup or refund any variations between transitional and new tariffs from
1 July 2013 (an Adjustment Charge).

Level 27, 145 Ann Street, Brisbane Q 4000
GPO Box 2257, Brisbane Q 4001

Tel (07) 3222 0555

WWW.GCa.0rg.au
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This was relevant because, in the context where such an indication had previously been given in relation to
earlier extensions of the 2008 undertaking which had been granted, the absence of such an indication in
connection with the April 2015 Extension DAAU, if approved, would create uncertainty about the application of
an Adjustment Charge; and this in turn would have a negative effect on the public interest and the promotion of
the economically efficient operation of, use of and investment in, significant infrastructure (the Uncertainty
Issue).

It was also relevant because the absence of such an indication meant that QCA was not satisfied that the tariff for
the proposed extension period was appropriate having regard to the matters relevant under section 138(2) of the
QCA Act (the Unestablished Tariff Issue).

Effect of transfer notice

Queensland Rail made a further legal submission related to the effect of the Transfer Notice. This submission
was that the Transfer Notice somehow had the effect that the April 2015 Extension DAAU must be approved;
that refusing to approve the extension would create uncertainty; and that the extension was "consistent with the
legally binding and unequivocal provisions of the Transfer Notice".

QCA does not consider that the matters relating to the Transfer Notice raised by Queensland Rail make it
appropriate to approve the April 2015 Extension DAAU.

Refusing to approve the April 2015 Extension DAAU is not inconsistent with the Transfer Notice and does not
create any relevant uncertainty. Clause 5 of the Transfer Notice states that nothing in it is to be taken to preclude
amendment of the access undertaking. That would include amendment of the term of the access undertaking
{which has happened on a number of occasions since the Transfer Notice was issued).

Further, although (in places) the terms of the Transfer Notice appear to extend the term of the 2008 undertaking
indefinitely, the QCA is not satisfied that the Transfer Notice could validly have such an effect.

Addressing 'retrospectivity’ in 2015 DAU

Aurizon said the issue of ‘retrospectivity’ should be addressed through the consideration of the 2015 draft access
undertaking (the 2015 DAU).

While the QCA expects that the issue of 'retrospectivity' (or, more accurately, the application of an Adjustment
Charge) will be considered in the 2015 DAU, the QCA does not consider this to make it appropriate to approve
the April 2015 Extension DAAU.

This is because simply approving the April 2015 Extension DAAU and considering the Adjustment Charge in the
2015 DAU will not avoid the Uncertainty Issue or the Unestablished Tariff Issue identified above.

Regulatory coverage and failure to approve

Stakeholders made a range of comments about regulatory coverage and a refusal to approve the extension
DAAU.

Asciano and Glencore said they do not use the western system, so a rejection decision would result in their losing
regulatory certainty with no offsetting gains in terms of the timing applying for the western system tariffs. The
QCA acknowledges that this offsetting benefit (not as to timing of, but as to an appropriate level of, the tariff)
arises only for existing and future users of the Western system.
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Queensland Rail, Glencore and Aurizon submitted there were shortcomings in the negotiate/arbitrate and other
provisions of the QCA Act (which would operate if the extension DAAU was not approved). For instance,
Glencore said there are protections in the existing undertaking (like defined time periods for various stages of the
access negotiation period, access conditions restrictions, the queuing framework, reporting, QCA information and
audit powers) that do not exist in the QCA Act. Queensland Rail said the negotiate/arbitrate provisions lack
detail, are relatively untested and that any negotiation or arbitration under those provisions would be negated or
adversely affected by the approval of the 2015 DAU. Aurizon said that the 2008 access undertaking not being
extended would create regulatory uncertainty, particularly for any access negotiations already commenced, and
that the QCA's interest in holding Queensland Rail to its previous commitments may not achieve the desired
effect if Queensland Rail avoids giving the commitment, the 2008 access undertaking lapses and negotiations
have to take place under Part 5 of the QCA Act. I

The QCA notes that stakeholders have processes available under the provisions of Part 5 Divisions 4 and 5 of the
QCA Act which address these matters. The QCA acknowledges that there is some uncertainty about how these
provisions will apply given that they are untested, however the QCA is confident that the QCA Act will operate as
Parliament intended and that the procedure will be practically workable. Importantly, a certain outcome from an
access application is ultimately available through the arbitration provisions of the QCA Act. In this way the QCA
Act ensures an access application can be concluded with certainty without an access undertaking being in place.

The QCA is not satisfied that if a negotiation or arbitration commences under the QCA Act and the 2015 DAU is
subsequently approved, then the incomplete negotiation or arbitration would be negated or adversely affected.
To the contrary, the QCA considers the approved undertaking would likely assist in bringing any such processes to
a close.

Aurizon did not provide examples of negotiations already commenced under the 2008 undertaking (nor did any
other stakeholder), however again the QCA is satisfied the QCA Act provides an appropriate process for the
resolution of these matters should they arise. Many requirements will still remain effective e.g. Queensland
Rail's obligations to act in good faith, to not unfairly differentiate between access seekers and to provide relevant
information to an access seeker (under ss. 100(1), 100(2) and 101 of the QCA Act, respectively).

The QCA does not accept that it has an interest in holding Queensland Rail to its previous commitments as such.
Rather the QCA is concerned with the uncertainties (and related consequences) created by Queensland Rail's
actions (not those actions of themselves) and it believes that those matters should be considered (where
relevant) under section 138(2) of the QCA Act. Parties are of course free to agree an access contract that differs
from a tariff set out in an access undertaking.

The QCA has had regard to the certainty (as to the terms of the arrangements that would apply) that would be
achieved if the April 2015 Extension DAAU were approved. The QCA considers that the benefit of that certainty is
outweighed by the Uncertainty Issue and the Unestablished Tariff Issue that would be produced if the April 2015
Extension DAAU were approved.

Removal of western system tariff from extension DAAU

New Hope said it preferred an undertaking to remain in place, provided that did not prejudice its ability to recoup

any over-payment of tariffs compared to the tariffs which (it asserts) ought to have applied had a new ‘
undertaking been in place on 1 July 2013 and said that the QCA's draft position on how the extension DAAU could ‘]
be amended would achieve that outcome. !
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New Hope and Glencore suggested an alternative of removing the western systém reference tariff from the
undertaking for the extension period and extending the remainder of the undertaking. The QCA has had regard
to these matters. However, we note Queensland Rail has not currently proposed to make such an amendment
and there is insufficient time for Queensland Rail to submit such a proposal and have it considered before the
expiry of the 2008 undertaking. Further, such an approach still risks creating the Uncertainty Issue (even if in
some more limited form). ‘

The QCA's approach

Queensland Rail previously sought seven extensions of its 2008 access undertaking. Between 30 March 2012 and
12 December 2014, in or in connection with its voluntary draft access undertakings, Queensland Rail had
encouraged stakeholders to believe {and otherwise generally indicated) that it would give effect to new
reference tariffs from 1 July 2013 by applying an Adjustment Charge (Attachment 1). The six extension requests
from June 2012 to November 2014 were submitted and approved while that form of indication concerning an
adjustment proposal was in place (Attachment 2). Queensland Rail's letters accompanying its extension DAAUs
of May 2013, November 2013 and May 2014 also stated its intention to give effect to the new tariff from
1 July 2013 through adjustment charge provisions in its replacement DAU (Attachment 2).

Stakeholders did not object to the previous extension requests.

The QCA considered Queensland Rail's previous extension requests and stakeholder submissions in this context
and approved the previous extensions.

Unlike previous extensions, the April 2015 Extension DAAU is not accompanied by a commitment from
Queensland Rail to give effect to an Adjustment Charge as:

* Queensland Rail in December 2014 withdrew its June 2013 voluntary DAU that contained provisions to give
effect to new tariff from 1 july 2013.

¢ Queensland Rail's cover letter accompanying the April 2015 Extension DAAU did not state its intention to
apply tariff from 1 July 2013.

* The DAU Queensland Rail submitted on 5 May 2015 in response to the section 133 initial undertaking notice
we issued, proposes to give effect to new reference tariff from the date we approve that DAU.

The QCA has considered stakeholder submissions in light of the above matters.

Our final decision

The QCA has considered Queensland Rail's April 2015 Extension DAAU and stakeholder comments as part of its
consideration under s. 138(2) of QCA Act whether to approve or refuse to approve the April 2015 Extension
DAAU.

The QCA's decision is to refuse to approve the April 2015 Extension DAAU. Having had regard to the matters
mentioned in section 138(2) of the QCA Act, and weighing the competing considerations that arise, the QCA does
not consider it is appropriate to approve the April 2015 Extension DAAU.

Queensland Rail's April 2015 Extension DAAU is not accompanied by a commitment from Queensiand Rail to give
effect to the new reference tariff from 1 July 2013 by means of an Adjustment Charge. The absence of such a
commitment gives rise to the Uncertainty issue and the Unestablished Tariff Issue.
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The QCA has given careful consideration to the new material received from stakeholders concerning the
regulatory uncertainty arising from not extending the 2008 access undertaking. In particular, the QCA has
examined the potential uncertainty created by stakeholders having to rely on the untested process under the
QCA Act for negotiating access to Queensland Rail's network rather than the provisions of an undertaking to
which they are accustomed. While the QCA accepts the procedures are untested and that practical challenges
may arise in respect of negotiations that commence in the interim period until a new access undertaking is
approved, the QCA is not satisfied that these practical challenges are insurmountable or that the procedures
under the QCA Act will be unworkable.

In the end, the QCA's task is to balance the future uncertainties flowing from on the one hand approving, and on
the other hand not approving, the April 2015 Extension DAAU.

The QCA's position is that the disadvantages arising from approving the April 2015 Extension DAAU (particularly
the Uncertainty Issue and the Unestablished Tariff Issue) outweigh the regulatory uncertainty, to the extent it
may exist, from not approving the April 2015 Extension DAAU.

The way in which the QCA considers it is appropriate to amend the April 2015 Extension DAAU is by including the
same kind of commitment as has previously been given by Queensland Rail, to give effect to new reference tariffs
from 1 July 2013 by applying adjustment charge provisions to recoup or refund any variations between
transitional and new tariffs.

[~

Yours sincerely

Roy Green
Chair
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ATTACHMENT i

DRAFT ACCESS UNDERTAKINGS SUBMITTED DURING COURSE OF
QUEENSLAND RAIL'S (QR) 2008 UNDERTAKING

DAU Date Date withdrawn Adjustment charge provision
submitted
March 2012 30 March 25 February 2013° The DAU specified in cl. 3.4.2(b){iii)(C} that ‘after
2012 (QR withdrew March 2012 | "W Referenc-e Tariffs are approved by‘ the QCAin
DAU and at the same time accordance with this clause 3.4.2(b) this
submitted the February Undertaking will apply as thqugh i't were amended
2013 DAU). to replace the Reference Tariffs with those new
Reference Tariffs with effect on and from 1 July
2013.
The DAU included adjustment charge provisions in
Schedule A, ¢l. 6. Clause 6.1(a) specified
“If:
this Undertaking specifies that a Reference Tariff is
applicable or effective from a date prior to the
QCA’s approval of that Reference Tariff; or
Queensland Rail is entitled to recover from or will
reimburse to, as applicable, each relevant Access
Holder the amount (Adjustment Amount) which is
the sum of: ...”
February 2013 25 February 28 June 2013° The DAU specified in cl. 3.4.2(b){iii}{C) the same
2013 (On this date, QR provision as noted above in the March 2012 DAU.
submitted for the first time | The DAU included adjustment charge provisions in
reference tariffs for Schedule A, cl. 6. Clause 6.1(a) specified the same
western system coal provision as noted above in the March 2012 DAU,
services, and proposed
consequential
amendments to the
February 2013 DAU. This,
in effect, was a withdrawal
of its February 2013 DAU
and submission of a new
voluntary draft access
undertaking (the June 2013
pAu).’
June 2013 28 June 2013 | 12 December 2014* The DAU specified in cl. 3.4.2(b}{(iii){(C} the same
provision as noted above in the March 2012 DAU.
The DAU included adjustment charge provisions in
Schedule A, cl. 6. Clause 6.1(a) specified the same
provision as noted above in the March 2012 DAU.

! Queensland Rail, 25 February 2013.

2 Queensland Rail, 28 June 2013

¥ http://www.qca.org.au/Rail/Queensland-Rail/More-on-QLD-Rail/Draft-Access-Undertaking/Archive/February-

2013-DAU

* Queensland Rail, 12 December 2014.
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ATTACHMENT 2

PREVIOUS EXTENSIONS OF QUEENSLAND RAIL'S 2008 UNDERTAKING

E. Q fand Rail's (QR) Stakeholder comments QCA decision
DAAU proposal
April 2011 Proposed extending the term to | No stakeholder objected to the | We considered it reasonable to
30 June 2012. extension but stakeholders approve the extension, given
In the letter accompanying the ralsed concerns about QR that QR was yet to submit an
DAAU, QR said the extension taking too long to submit a undertaking that better
will maintain regulatory replacement undertaking. reflected its business activities,
coverage of train services until noting that the decision did not
the approval of a replacement prejudice our ability to issue QR
DAU, which it was yet to submit a sectign 133 initial undertaking
l then.! notice.
i
{ June 2012 Proposed extending the termto | No stakeholder objected to the | We approved the extension.”
31 December 2012. extension. \
In the letter accompanying the |
DAAU, QR said the extension
will maintain regulatory
coverage of train services until [
the approval of its March 2012 [
replacement draft access :
undertaking (DAU). ? ‘
The March 2012 DAU included
adjustment charge provisions to
backdate reference tariff to 1
July 2013 (see Attachment 1).
October 2012 Proposed extending the termto | No stakeholder objected to the | We approved the extension.”
30 June 2013. extension although New Hope
In the letter accompanying the wanted new reference tariffs to
DAALU, QR said the extension be in place by 1 July 2013 on
will allow:sufficientEime for the expectation that the tariffs
consultation with stakeholders for Fhe_regulatory period
and approval of its March 2012 | Peginning 1 luly 2013 would be
DAUS lower.
May 2013 Proposed extending the term to | No stakeholder objected to the | We approved the extension on
31 December 2013. extension. However, the basis that it would allow
In the letter accompanying the stakeholders were disappointed | time to finalise the 2013 DAU
DAAU, QR said the extension that QR was yet to submit its assessment process and that
will provide continued western system reference tariff | Queensland Rail intended to
regulatory certainty for proposal and were concerned apply an adjustment charge
stakeholders while the QCA's about rolling forward the mechanism to recover {or
approval process for the existing tariff, as they expected | return) the difference between
the tariff to decline from 1 July | the transitional tariffs and the

* Queensland Rail, April 2011.

2 QCA, May 2011.

® Queensland Rail, April 2012.

“ QCA, June 2012.

® Queensland Rail, October 2012.
 New Hope, November 2012.

7 QCA, November 2012.
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