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hǳǊ 5ŜŎƛǎƛƻƴ ƛǎ ǘƻ ǊŜŦǳǎŜ ǘƻ ŀǇǇǊƻǾŜ vǳŜŜƴǎƭŀƴŘ wŀƛƭΩǎ нлмр ŘǊŀft access undertaking (DAU) for providing 

access to its below-rail services. We have issued a secondary undertaking notice in accordance with s. 134 

of the QCA Act, which asks Queensland Rail to give the QCA a copy of the amended DAU within 60 daysτ

that is, by 16 August 2016. 

Introduction 

!ƴ ŀǇǇǊƻǾŜŘ ǳƴŘŜǊǘŀƪƛƴƎ ŦƻǊ ŀŎŎŜǎǎ ǘƻ vǳŜŜƴǎƭŀƴŘ wŀƛƭΩǎ ōŜƭƻǿ-rail services is necessary to provide 

certainty about the detailed terms and conditions of access.  

On 5 May 2015, Queensland Rail submitted its 2015 DAU, in response to an initial undertaking notice that 

we issued under section 133 of the QCA Act. On 8 October 2015, we released our Draft Decision on 

Queensland Rail's 2015 DAU. We also invited submissions on the Draft Decision from stakeholders by 

24 December 2015 and subsequently provided a period for further submissions by 14 March 2016. 

2015 DAU 

²Ŝ ƘŀǾŜ ǊŜǾƛŜǿŜŘ vǳŜŜƴǎƭŀƴŘ wŀƛƭΩǎ нлмр 5!¦ ŀŦǊŜǎƘ ƛƴ ŀŎŎƻǊŘŀƴŎŜ ǿƛǘƘ ƻǳǊ ƻōƭƛƎŀǘƛƻƴǎ ǳƴŘŜǊ ǎection 

138(2) of the QCA Act. We have also considered all stakeholder comments we received. 

On balance, we have in this Decision broadly adopted the preliminary views we expressed in our Draft 

Decision on the 2015 DAU.  

Our view is ǘƘŀǘ vǳŜŜƴǎƭŀƴŘ wŀƛƭΩǎ нлмр 5!¦ ŘƻŜǎ ƴƻǘ ŀǇǇǊƻǇǊƛŀǘŜƭȅ ōŀƭŀƴŎŜ ǘƘŜ ǊƛƎƘǘǎ ŀƴŘ ƻōƭƛƎŀǘƛƻƴǎ ƻŦ 

Queensland Rail with those of access seekers/holders and end customers. The approach in Queensland 

Rail's 2015 DAU is not appropriate, having regard to the approval criteria in the QCA Act, both across 

pricing and non-pricing matters. 

We require changes to QueenǎƭŀƴŘ wŀƛƭΩǎ нлмр 5!¦ ǘƻ ŀŘŘǊŜǎǎ ǘƘŜǎŜ ƳŀǘǘŜǊǎΣ ŀǎ ƛƴŘƛŎŀǘŜŘ ƛƴ ǘƘƛǎ 5ŜŎƛǎƛƻƴ 

and detailed in Appendices F and G. 

Pricing 

Pricing for commercial freight services on the West Moreton network is perhaps the most contentious 

ŀǎǇŜŎǘ ƻŦ vǳŜŜƴǎƭŀƴŘ wŀƛƭΩǎ ǇǊƻǇƻǎal. 

The 2015 DAU includes a proposed 2015ς16 West Moreton reference tariff for coal-carrying train 

services, equivalent to $19.41/'000 gross tonne kilometres (gtk). Queensland Rail said this was below its 

ǇǊƻǇƻǎŜŘ ŎŜƛƭƛƴƎ ǇǊƛŎŜ ƻŦ ϷопΦфнκΩллл ƎǘƪΣ ōŀǎŜŘ ƻƴ a depreciated optimised replacement cost (DORC) 

valuation, which valued the existing assets in their existing (brownfields) configuration. 

Asset valuation methodology 

The West Moreton network was constructed in the 19th century for regional traffic. It does not reflect the 

service potential of a modern engineering equivalent asset, as it was not originally designed for coal 

transport. 

Queensland Rail has spent increasing amounts on maintenance and capital expenditure to cope with coal 

traffics, as volumes have grown significantly since coal services began in 1996. We have largely accepted 

these costs as necessary to operate a network as idiosyncratic as the West Moreton network. 

The high costs that Queensland Rail incurs to provide services on the West Moreton network highlight the 

need to examine the age of assets and appropriateness of revaluing them for inclusion in the opening 

asset value.  
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In respect of some assets (e.g. wooden sleepers and fences), Queensland Rail has in the past recovered 

the value of those assets by way of maintenance costs, and the Decision continues this approach. Other 

assets like tunnels, cuttings and embankments require only incidental further work once they have been 

built; they are essentially perpetual in nature. The value of those assets, where they are beyond their 

expected useful lives, is reflected in the value of the network as a whole.  

The QCA has broadly adopted its preliminary views on an appropriate asset valuation methodology as 

outlined in its Draft Decision and has made adjustments to the regulatory asset base (RAB) for the above 

factors. 

Drop in volumes 

vǳŜŜƴǎƭŀƴŘ wŀƛƭΩǎ ōǳǎƛƴŜǎǎ ŜƴǾƛǊƻƴƳŜƴǘ Ƙŀǎ ŎƘŀƴƎŜŘ ǎǳōǎǘŀƴǘƛŀƭƭȅ ǎƛƴŎŜ ƛǘ ǎǳōƳƛǘǘŜŘ ƛǘǎ нлмо 5!¦τwith 

both coal and non-coal volumes having dropped significantly.  

The question of how the material spare capacity on the West Moreton network should be treated 

therefore arises. On this occasion the QCA has not chosen to optimise the assets; rather tƘŜ v/!Ωǎ ǾƛŜǿ ƛǎ 

that coal traffics should only pay for the paths they can contract to use.  

Queensland Rail previously said there was a binding constraint on the number of paths that coal could 

contract for. It now says there is no legally binding constraint on the paths that coal can contract for. 

However, Queensland Rail's position does not go to the issue of whether a constraint exists in practice. 

The QCA's position is that such a constraint exists. The QCA has therefore capped coal traffics' share of 

common network fixed costs (return on, and of, assets, as well as fixed maintenance and operating costs) 

to take into account contracting restrictions on coal services. We consider that this appropriately balances 

the competing interests of access seekers/holders, who should not pay for services they cannot contract, 

and the interests of Queensland Rail, which seeks a return on its investments.  

On this basis, the QCA requires a reference tariff equivalent to $17.92κΩллл Ǝǘƪ ŦǊƻƳ м Wǳƭȅ нлмс.  

Adjustment amount 

In its withdrawn 2013 DAU, Queensland Rail proposed an adjustment to reflect any over- or under-

recovery of access charges from 1 July 2013 (given the tariffs in the 2008 access undertaking were 

scheduled to expire on 30 June 2013) to the date when the new tariff was approved. Moreover, 

Queensland Rail on a range of occasions indicated that it would make such an adjustment, including in its 

2013/14 annual report. However, the 2015 DAU did not propose such an adjustment. 

Our view is that approving Queensland Rail's proposal would create regulatory uncertainty, which would, 

among other things, adversely impact on investment.  

Having regard to the relevant factors in section 138(2) of the QCA Act, we require the 2015 DAU be 

amended to include an adjustment amount payable by Queensland Rail for its over-recovery of access 

charges.  

Our Draft Decision proposed an adjustment amount for the West Moreton network. However, having 

considered stakeholder comments on the Draft Decision and undertaken a further round of submissions, 

we have determined that an adjustment amount should also apply to the Metropolitan network. This is 

consistent with the expectation generated by Queensland Rail's earlier representations that there would 

be an adjustment to reflect any over- or under-recovery of access charges from 1 July 2013τwhich meant 

that there would be an adjustment over both the West Moreton and Metropolitan networks. 

Stakeholders, including Queensland Rail, also raised concerns with the QCA's proposed approach to 

implementing the adjustment amount. Having regard to these matters, the QCA has adopted an 

Adjustment Amount mechanism to address overpayment, which will operate by reference to a 

comparison between the access charge that a particular access holder actually paid in the period from 

1 July 2013 to the date of approval, and the access charge that the access holder would have paid during 
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that period if the new reference tariff had been in effect at that time (see cl. 7.1 of the QCA's mark-ups to 

Schedule D of the 2015 DAU in Appendix F of this Decision). This mechanism operates in a similar manner 

to that proposed by Queensland Rail in relation to adjustment charges for variations to a reference tariff 

or a reference tariff which becomes effective from a date prior to the QCA's approval of that reference 

tariff (see cl. 7.1 of Schedule D of the 2015 DAU).  

Non-pricing matters 

vǳŜŜƴǎƭŀƴŘ wŀƛƭΩǎ нлмр 5!¦ ŎƻǾŜǊǎ ŀ ōǊƻŀŘ ǊŀƴƎŜ ƻŦ ƴƻƴ-pricing matters, including negotiation processes, 

reporting obligations and contracting and investment frameworks. The QCA has broadly adopted its 

preliminary views as stated in the Draft DecisionτǘƘŀǘ ƛǎΣ ǘƘŀǘ ƛƴ Ƴŀƴȅ ǊŜǎǇŜŎǘǎ vǳŜŜƴǎƭŀƴŘ wŀƛƭΩǎ 

proposals skew rights and obligations in its favour and away from access holders and seekers.  

We require changes to address this imbalance, including to: 

¶ streamline and rebalance the scope, capacity, negotiation and administrative sections of the 2015 DAU 

to clarify the dispute resolution process and remove any inappropriate discretionary powers in 

Queensland Rail's favour  

¶ provide greater transparency in the planning, scheduling and 'day of operations' processes  

¶ apply the operating requirements for train services on Queensland's Rail's infrastructure consistently 

to all relevant parties  

¶ increase transparency of Queensland Rail's reporting and compliance processes 

¶ enable a better balance in risk allocations across parties in the standard access agreement (SAA) 

¶ embed the right of a customer to fund a network extension and the obligation of Queensland Rail to 

facilitate a network extension when it agrees terms with a user funder  

Legal basis for our Decision 

Our decision to refuse to approve Queensland Rail's 2015 DAU has been formed in accordance with the 

approval criteria in the QCA Act (s. 138(2)). A key aspect of our approach has been to have regard to each 

aspect of section 138(2).  

In some circumstances, there may be tensions between various aspects of this section of the Act, 

including between the objects clause (ss. 138(2)(a) and 69E), legitimate business interests of Queensland 

Rail (s. 138(2)(b)), the public interest (s. 138(2)(d)), the interests of access seekers (s. 138(2)(e)) and the 

pricing principles (ss. 138(2)(g) and 168A). This necessarily involved considering each element before 

forming a view.  

Further information on our approach to assessing Queensland Rail's 2015 DAU is provided in Chapter 10 

of this Decision. 

The way forward 

We have issued Queensland Rail with a secondary undertaking notice in accordance with section 134 of 

the QCA Act: 

¶ stating our reasons for refusing to approve the 2015 DAU (i.e. as contained in this Decision as well as 

the amended DAU and SAA); and 

¶ asking Queensland Rail to give us a copy of the amended DAU (and SAA) within 60 days (i.e. by 

16 August 2016), unless this period is extended. 

If Queensland Rail does not comply with this notice, the QCA may prepare, and approve, a DAU for 
Queensland Rail's declared service. 
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Background 

Queensland Rail owns and operates a 6,500-kilometre rail network, including the commuter lines in south 

east Queensland, the West Moreton network, and the Mount Isa and North Coast lines (see Fig. 1). It also 

operates the state's suburban and long-distance passenger services.1 

Figure 1 Queensland Rail network 

 

Source: Queensland Rail 

                                                             
 
1 Queensland Rail was created in 2010 when the Queensland Government split the former QR Ltd. Queensland 

Rail owns most of the former QR Ltd rail network in Queensland, apart from the tracks in central Queensland 
owned by Aurizon Network Pty Ltd (formerly QR Network Pty Ltd).  
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Declaration for third party access  

The services provided by Queensland Rail's intrastate rail network were declared by regulation in 1997, 

making the services subject to the third-party access provisions of the QCA Act. As a result of that 

declaration, Queensland Rail, access seekers and access holders gained rights and obligations relating to 

ǘƘŜ ƴŜƎƻǘƛŀǘƛƻƴ ƻŦ ǘƘŜ ǘŜǊƳǎ ŀƴŘ ŎƻƴŘƛǘƛƻƴǎ ƻŦ ŀŎŎŜǎǎ ǘƻ vǳŜŜƴǎƭŀƴŘ wŀƛƭΩǎ Ǌŀƛƭ ǘǊŀƴǎǇƻǊǘ ƛƴŦǊŀǎǘǊǳŎǘǳǊŜΦ  

¢ƘŜ ōŜƭƻǿπǊŀƛƭ όǘǊŀŎƪύ ƴŜǘǿƻǊƪ ƛǎ ǎǳōƧŜŎǘ ǘƻ ǘƘŜ ŀŎŎŜǎǎ ǊŜƎƛƳŜ ŜǎǘŀōƭƛǎƘŜŘ ōȅ tŀǊǘ р ƻŦ ǘƘŜ v/! !ŎǘΦ Lǘ 

follows a negotiateςarbitrate model, in which the primary responsibility is on the access provider and 

access seeker to negotiate on price and non-price terms. Part 5 provides for the development of an access 

undertaking to guide how the access regime should operate. 

History of this Decision 

Following its creation in 2010, Queensland Rail commenced a process to transition from the 2008 

undertaking to one that better reflected its assets and business structure. Some key milestones in the 

course of that process are as follows:  

¶ March 2012τQueensland Rail submitted the 2012 DAU which sought to replace its 2008 undertaking 

with a set of requirements more suited to a network operator which is not vertically integrated with 

an above-rail freight business.  

¶ April 2012τthe QCA released an Issues Paper on the 2012 DAU. 

¶ February 2013τQueensland Rail withdrew its 2012 DAU and submitted the February 2013 DAU (the 

2013 DAU). In doing so, Queensland Rail indicated that it had revised the 2012 DAU to reflect concerns 

raised by stakeholders.  

¶ April and May 2013τthe QCA hosted a series of workshops on issues in the February 2013 DAU, 

including above-rail operational issues, West Moreton network pricing, standard access agreements 

(SAAs), Mount Isa pricing and investment framework matters. 

¶ June 2013τQueensland Rail resubmitted its 2013 DAU and included, for the first time, its proposed 

reference tariffs for the West Moreton network from 1 July 2013.  

¶ June 2014τthe QCA released its consultation paper on western system coal tariffs in the 2013 DAU 

along with a report on the West Moreton network prepared by its rail consultant, B&H Strategic 

Services (B&H).  

¶ June 2014τthe QCA conducted a workshop with stakeholders on West Moreton network coal tariffs.  

¶ October 2014τthe QCA released its 2014 Draft Decision. 

¶ December 2014τQueensland Rail withdrew its June 2013 DAU. 

¶ February 2015τthe QCA issued an initial undertaking notice under section 133 of the QCA Act, 

requiring Queensland Rail to submit a draft access undertaking (DAU) to the QCA within 90 days after 

receiving the notice. 

¶ May 2015τQueensland Rail submitted a DAU to the QCA, within the time specified in the section 133 

notice. 

¶ October 2015τthe QCA released its 2015 Draft Decision ('the Draft Decision'). 

Submissions on the Draft Decision  

The QCA received submissions on the Draft Decision from Aurizon, Glencore, Queensland Rail, New Hope 

and Yancoal. 
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Queensland Rail considered that large aspects of the QCA's Draft Decision would be beyond power. For 

instance, Queensland Rail said that we had not correctly applied our approval criteria in section 138(2) by: 

¶ not recognising the over-riding guidance of the objects clause (s. 138(2)(a)) and the pricing principles 

(s. 138(2)(g)) 

¶ not giving adequate regard to Queensland Rail's legitimate business interests (s. 138(2)(b)) 

¶ 'trading off' the pricing principles against other factors 

¶ retrospectively applying an adjustment amount. 

In contrast, other stakeholders were broadly supportive of many aspects of the Draft Decision, but 

requested refinements in a range of areas, including on our draft positions on the SAA, the adjustment 

amount and the pricing principles. 

In light of the large amount of new material, on 15 January 2016 the QCA invited stakeholders to make 

further comments on submissions received through a 'submissions on submissions' process. On 

19 January 2016, QCA staff released a staff 'Request for comments' paper and subsequently made the 

QCA's Queensland Rail tariff model available to stakeholders upon request. Following a request from 

Queensland Rail on 25 January 2016, the closing date for further submissions was extended to 14 March 

2016.  

The QCA received seven further submissions, from Aurizon, Glencore, Queensland Rail, New Hope, 

Queensland Resources Council (QRC), Asciano and Yancoal. These submissions largely responded to the 

'Request for comments' staff paper and, for the most part, reiterated existing positions. 

Independent economic advice 

Professor Flavio Menezes was engaged as an independent expert to report on economic matters related 

to the West Moreton and Metropolitan tariffs.  

Professor Menezes is a Professor of Economics at the University of Queensland, who was previously the 

Foundation Director of the Australian Centre of Regulatory Economics at Australian National University. 

He has taught, published and consulted extensively in the areas of competition and regulatory economics. 

He provided two reports, 'A regulatory economics assessment of the proposed Western System asset 

valuation approaches' and 'The economic impact of QR's proposal not to include an adjustment to refund 

or recoup differences in tariffs', which the QCA published in October 2015 along with the Draft Decision. 

We subsequently engaged Professor Menezes to respond to reports by other experts, that commented on 

his previous reports, and to provide a report on the approach to cost allocation. On 8 April 2016, before 

Professor Menezes had completed these reports, the Queensland Government appointed him to the QCA 

Board. Professor Menezes disclosed his interest to a meeting of the QCA on 19 April 2016 and was not 

present when the QCA considered this Decision at its 14 June 2016 meeting, or when the QCA discussed 

matters related to the Decision at the April and May meetings.  

Professor Menezes' opinions were obtained in his capacity as an independent expert. We also engaged 

Professor Stephen King of Monash University as an expert to peer review Professor Menezes' reports and 

conclusions. Professor King is a Professor of Economics at Monash University, a Member of the Economic 

Regulation Authority of Western Australia (ERA) and a Member of the National Competition Council 

(NCC). 

Professor Menezes' reports and Professor King's peer review of Professor Menezes' reports are available 

on the QCA's website.  
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The QCA's considerations  

The QCA has considered Queensland Rail's 2015 DAU and stakeholder submissions in accordance with the 

assessment criteria in section 138(2) of the QCA Act (see Box 1). 

Box 1: The legal framework 
The QCA may approve the 2015 DAU only if the QCA considers it appropriate to do so having regard to each of the 
matters set out in the QCA Act: 

The Authority may approve a draft access undertaking only if it considers it appropriate to do 

so having regard to each of the following (s. 138(2)) τ 

(a) the object of Part 5 of the QCA Act; which is to promote the economically efficient 

operation of, use of and investment in, significant infrastructure by which services are 

provided, with the effect of promoting effective competition in upstream and 

downstream markets (s. 69E); 

(b) the legitimate business interests of the owner or operator of the service (s. 138(2)(b)); 

(c) if the owner and operator of the service are different entitiesτthe legitimate business 

interests of the operator of the service are protected (s. 138(2)(c)); 

(d) the public interest, including the public interest in having competition in markets 

(whether or not in Australia) (s. 138(2)(d)); 

(e) the interests of persons who may seek access to the service, including whether 

adequate provision has been made for compensation if the rights of users of the 

service are adversely affected (s. 138(2)(e)); 

(f) the effect of excluding existing assets for pricing purposes (s. 138(2)(f)); 

(g) the pricing principles mentioned in section 168A; which in relation to the price of 

access to a service are that the price should: 

(i) generate expected revenue for the service that is at least enough to meet the 

efficient costs of providing access to the service and include a return on 

investment commensurate with the regulatory and commercial risks involved 

(s. 168A(a)); 

(ii) ŀƭƭƻǿ ŦƻǊ ƳǳƭǘƛπǇŀǊǘ ǇǊƛŎƛƴƎ ŀƴŘ ǇǊƛŎŜ ŘƛǎŎǊƛƳƛƴŀǘƛƻƴ ǿƘŜǊŜ ƛǘ ŀƛŘǎ ŜŦŦƛŎƛŜƴŎȅ 

(s. 168A(b)); 

(iii) not allow a related access provider to set terms and conditions that 

discriminate in favour of the downstream operations of the access provider or 

a related body corporate of the access provider, except to the extent the cost 

of providing access to other operators is higher (s. 168A(c)); and 

(iv) provide incentives to reduce costs or otherwise improve productivity 

(s. 168A(d)); and 

(h) any other issues the authority considers relevant. 

It is not open to the QCA to approve an access undertaking that does not include the matters required by section 137. 
These are: 

(1) an expiry date (s. 137(1)); 

(2) provisions for identifying, preventing and remedying conduct by an access provider 

that provides, or proposes to provide, access to itself or a related body corporate that 

unfairly differentiates in a material way between access seekers (in negotiations 

(s. 137(1A)(a)(i)) and access holders (in providing the service (s. 137(1A)(a)(ii))); and 

(3) provisions preventing an access provider that provides, or proposes to provide, access 

to itself or a related body corporate recovering, through the price of access, costs that 

are not reasonably attributable to the provision of the service (s. 137(1A)(b)). 

Sections 137(2) and 138A set out matters that may be included in an access undertaking. 
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Our Decision 

hǳǊ 5ŜŎƛǎƛƻƴ ƛǎ ǘƻ ǊŜŦǳǎŜ ǘƻ ŀǇǇǊƻǾŜ vǳŜŜƴǎƭŀƴŘ wŀƛƭΩǎ нлмр 5!¦.  

In this Decision we have explained our views and have set out those amendments that we consider 

necessary before we can approve Queensland Rail's proposed 2015 DAU. Relevantly, where matters are 

not in dispute, the QCA has generally adopted the positions contained in its Draft Decision. For these 

matters, an elaboration of the QCA's positions is contained in the Draft Decision. 

Structure  

This Decision follows the structure of the 2015 DAU:  

¶ Chapter 1: Application and scopeτthe extent to which the 2015 DAU applies to the entirety of 

Queensland Rail's declared service as well as ring-fencing and non-discriminatory treatment 

obligations.  

¶ Chapter 2: Negotiation and capacity managementτthe negotiation framework between Queensland 

Rail and access seekers.  

¶ Chapter 3: Pricing rulesτthe rules for setting access charges under the access undertaking.  

¶ Chapter 4: Operating requirementsτthe rules for how Queensland Rail will demonstrate capacity, 

coordinate maintenance and schedule and operate trains.  

¶ Chapter 5: Reportingτthe approach to reporting and audit of costs, performance and compliance with 

the undertaking.  

¶ Chapter 6: Administrative provisionsτprovisions relating to, among other things, dispute resolution 

and tariff reporting.  

¶ Chapter 7: SAAτthe structure and terms of the standard access agreement (SAA).  

¶ Chapter 8: Reference tariffsτthe approach to the reference tariffs for the West Moreton network and 

the Metropolitan network. The chapter also addresses the issue of an adjustment amount to reflect 

the previous over-recovery of access charges by Queensland Rail. 

¶ Chapter 9: Investment framework, planning and coordinationτQueensland Rail's obligation to permit, 

but not fund, an extension to the network to facilitate the execution of an access agreement.  

¶ Chapter 10: Legislative frameworkτhow we have applied our legislated obligations in making our 

Decision. 

Secondary undertaking notice 

On 17 June 2016, the QCA issued Queensland Rail with secondary undertaking notice under section 134 of 

the QCA Act. The QCA asks Queensland Rail Limited to give to the QCA a copy of the amended 2015 DAU 

within 60 days of receiving this Notice (i.e. by 16 August 2016) or, if the period is extended under section 

134(2A) of the QCA Act, the extended period. 
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Part 1 of the Queensland Rail's 2015 DAU contains provisions on the scope of access, non-

discriminatory treatment of above-rail operations, and the term of the undertaking. 

Our Decision accepts many aspects of Queensland Rail's proposals, but has also made changes 

to Part 1, including to: 

¶ clarify the extent to which the undertaking will apply to Queensland Rail's activities 

¶ provide that descriptions of the infrastructure to which the undertaking will apply are up to 

date 

¶ provide for a separation of process between disputes to which the QCA Act apply and those 

to which the QCA Act does not apply 

¶ enhance ring-fencing obligations. 

Introduction 

Scope and administrative matters are addressed in an approved access undertaking to provide 

certainty to access seekers negotiating access to a declared service, while protecting the 

legitimate business interests of the service provider. These matters include the scope of access 

covered by the undertaking, as well as provisions for non-discriminatory treatment. 

On balance, we have in this section of the Decision broadly adopted the preliminary views we 

expressed in the Draft Decision in relation to Part 1 of Queensland Rail's 2015 DAU on 

application and scope.  

Key issues are summarised in Table 1 below. Matters that require a more detailed explanation 

are discussed in Sections 1.1 to 1.8. 

Table 1: Summary of key positions and decisionτapplication and scope 

Summary of the 2015 
Draft Decision 

Queensland Rail's 
position  

Other stakeholders' 
position 

QCA Decision  

1. General review mechanism 

No proposal on a general 
review mechanism of the 
approved undertaking 
was presented before 
the Draft Decision. 

Disagreed with New 
Hope's proposal of a 
general review 
mechanism (see right). 

New Hope considered 
that a review mechanism 
was necessary. 

See Section 1.1. 

2. Definition of access 

The definition of access 
means the non-exclusive 
right to use a specified 
part of the network. 

Accepted the Draft 
Decision. 

New Hope and Glencore 
disagreed and said that 
the definition is too 
narrow. 

See Section 1.2. 

3. Scope of the access undertaking 

The access undertaking 
applies where 
Queensland Rail (or its 
successor, assign or 
subsidiary) is the railway 
manager. 

Disagreed with our 
definition of 'Network' 
and with New Hope's 
proposal to support 
connecting private 
infrastructure. 

New Hope supported the 
Draft Decision; however, 
it suggested 
amendments to support 
connecting private 
infrastructure, and 

See Section 1.3. 
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Summary of the 2015 
Draft Decision 

Queensland Rail's 
position  

Other stakeholders' 
position 

QCA Decision  

provisions to allow the 
QCA to require a 
standard connection 
agreement. 

4. Line diagrams 

Queensland Rail will 
notify stakeholders 
before making material 
amendments to the line 
diagrams, and provide a 
dispute process if 
stakeholders question 
the accuracy of the line 
diagrams. 

Disagreed with the Draft 
Decision, and considered 
that the dispute process 
should not be extended 
to access holders. 

New Hope supported the 
Draft Decision. 

See Section 1.4. 

5. Non-discriminatory treatment 

Queensland Rail to 
clearly set out how it will 
be prevented from 
unfairly differentiating 
between access seekers 
and access holders. 

Disagreed with the Draft 
Decision and said that 
the QCA is beyond 
power. 

New Hope supported the 
Draft Decision. Asciano 
supported the Draft 
Decision, however they 
said that it could be 
strengthened. 

See Section 1.5. 

6. Ring-fencing 

The QCA may require 
Queensland Rail to 
submit a DAAU 
implementing ring-
fencing arrangements. 

Disagreed and said that 
our proposed provisions 
are ambiguous, outside 
of power and uncertain. 

New Hope supported the 
Draft Decision. Asciano 
disagreed with the Draft 
Decision. 

See Section 1.6. 

7. Maintenance 

The Draft Decision 
clarified Queensland 
Rail's obligation to 
maintain the network. 

Disagreed and said that 
we are beyond power 
and in direct conflict with 
section 119 of the QCA 
Act. 

No comments. See Section 1.7. 

8. Term of the Undertaking 

The Draft Decision 
proposed to accept the 
2015 DAU term from the 
date of approval to 30 
June 2020. 

Accepted in principle. Not opposed. See Section 1.8. 

 



Queensland Competition Authority Application and scope 
 

 3  
 

1.1 Review mechanism 

The Draft Decision did not discuss a general review mechanism to review the undertaking after 

it was approved. 

Stakeholders' submissions 

New Hope said that such a general review mechanism was needed to appropriately protect 

access seekers and access holders.2  

Queensland Rail disagreed with New Hope's amendments to introduce a general review 

mechanism and submitted that this was beyond powers under the QCA Act.3 

QCA analysis and Decision 

The QCA does not accept the need for a general review mechanism. 

We note New Hope's position that: 

¶ Many provisions of the approved access undertaking will be new and untested 

¶ The impact of small changes (e.g. traffic mix, capital expenditure requirements and train 

configuration) on a low-volume network will be more material compared to a high-volume 

network like the central Queensland coal network (CQCN) 

¶ Access holders and access seekers bear the asymmetric risks of a longer-term access 

undertaking, as Queensland Rail is allowed to submit a voluntary draft amending access 

undertaking (DAAU) at any time, while access holders and access seekers cannot reopen an 

approved undertaking 

¶ The current disagreements over adjustment amounts may lead to unanticipated 

consequences.4 

That said, we consider a general review provision to open an approved access undertaking may 

create regulatory uncertainty for all parties. The proposed provision is also overly broad and the 

trigger criteria are somewhat subjective. 

We note that the DBCT 2010 access undertaking contains a general review mechanism. 

However, that undertaking was to be for five years, while the new access undertaking for 

Queensland Rail has a shorter duration, with it terminating on 30 June 2020. Further, the DBCT 

provision was a voluntary inclusion by DBCT whereas Queensland Rail opposes such a provision. 

In the Draft Decision we proposed that Queensland Rail strengthen the audit provisions and 

proposed other checks and balances intended to mitigate against monopolistic behaviour. We 

have also, in this Decision (see Section 1.5 below), strengthened the unfair discrimination 

clauses in the 2015 DAU in order to prevent the kind of behaviour that New Hope's proposal is 

seeking to cure. Given this, we do not consider a general review mechanism as proposed by 

New Hope is necessary. 

Additionally, we note that under section 139 of the QCA Act, we may require Queensland Rail to 

submit a DAAU if we consider the approved access undertaking needs to be amended to be 

consistent with a provision of the QCA Act. We consider this provision provides sufficient 

                                                             
 
2 New Hope, sub. 23: 5ς6. 
3 Queensland Rail, sub. 33: 53. 
4 New Hope, sub. 23: 5ς6. 



Queensland Competition Authority Application and scope 
 

 4  
 

protection in the event of an unexpected and significant change in circumstances that would 

render the undertaking inconsistent with a provision of the QCA Act.  

1.2 Definition of access 

The Draft Decision proposed to accept Queensland Rail's 2015 DAU definition of 'access' to 

mean 'the non-exclusive right to use a specified part of the 'network' for the purposes of 

operating train services'. While the Draft Decision definition of 'network' differed from that in 

the 2015 DAU, both versions reflected the term 'network' as referring to 'rail transport 

infrastructure as defined in the Transport Infrastructure Act' (TI Act).5 

Queensland Rail accepted the Draft Decision.6 

New Hope and Glencore said the definition of access should be widened by generally reinstating 

clause 2.1(b) of the 2008 access undertaking.7 This would involve a detailed list of matters for 

which access should be provided, rather than our Draft Decision approach of defining access by 

reference to the TI Act. 

We have adopted our Draft Decision position that 'access', through the definition for 'network', 

should be aligned to rail transport infrastructure as defined in the TI Act. This is how the facility 

of rail transport infrastructure is defined in the QCA Act for the declared service. 

We consider 'access to a network' should be aligned to how this term is defined in the TI Actτ

so that there is consistency in definitions thereby reducing uncertainty. For this reason, rail 

transport infrastructure should be aligned to the definition in the TI Act. By aligning the 

definition, access essentially includes the access to facilities necessary for operating a railway, 

such as railway track, bridges, communication systems, marshalling yards, overhead electrical 

power supply systems. 

For clarification purposes, we have provided examples of these facilities in our footnote to the 

definition of network in clause 7.1 in Appendix F consistent with the services in the TI Act.  

Summary 1.1 

The 2015 DAU's definition of 'Network' must include a footnote that provides examples of 

rail transport infrastructure. 

See the definition of 'network' in Appendix F. 

 

1.3 Scope of the access undertaking 

Queensland Rail proposed in its 2015 DAU that the undertaking apply to Queensland Rail where 

it is a railway manager, except in the circumstance where it was providing railway manager 

services to the owner of the infrastructure and the terms of the contract with the owner did not 

allow Queensland Rail to comply with aspects of the 2015 DAU. 

In the Draft Decision we said that the 2015 DAU should apply to all rail transport infrastructure 

for which Queensland Rail (or its successor, assign or subsidiary) is the railway manager, 

                                                             
 
5 QCA, October 2015 proposed DAU, cl. 7.1. 
6 Queensland Rail, sub. 33: 53. 
7 New Hope, sub. 23: 4. Glencore, sub. 25: 6. 
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consistent with the declared service in section 250(1)(b) of the QCA Act and the definition of 

network. 

Stakeholders' submission 

Queensland Rail submitted that our definition of network is concerning, and that we have no 

statutory power to seek to regulate future successors, assigns, or subsidiaries of Queensland 

Rail through the 2015 DAU.8  

New Hope supported the Draft Decision. However they have suggested amendments to support 

connecting private infrastructure, and provisions to allow the QCA to require a standard 

connection agreement during the term of the undertaking (should the need arise).9,10 

Queensland Rail disagreed with New Hope's suggested amendments and said they are 

unnecessary and inappropriate, and beyond powers under the QCA Act.11 

QCA analysis and Decision 

We have adopted our Draft Decision position. 

We disagree with Queensland Rail's position that we have do not have power to regulate future 

successors, assigns, or subsidiaries of Queensland Rail. This is because the declared service 

under section 250(1)(b) of the QCA Act includes rail transport infrastructure for which 

Queensland Rail or a successor, assign or subsidiary of Queensland Rail is the railway manager. 

Given the Act provides this definition, we repeat our Draft Decision analysis that the access 

undertaking should also apply when Queensland Rail, or a successor, assign or subsidiary of 

Queensland Rail, is the railway manager. 

We also disagree with New Hope's position, as the QCA Act and parts of our amendments to the 

2015 DAU already address their concerns as follows: 

¶ The 'Extension Access Principles' section in Schedule I of the amended DAU identifies the 

principles of negotiation if access seekers or access holders want to build a rail connection (a 

form of an extension) from the mainline to its private infrastructure 

¶ Queensland Rail is already required to negotiate access to the network in good faith under 

section 100 of the QCA Act, and any dispute in relation to the connection of private 

infrastructure to the network in order to gain access to the network is likely to be considered 

either an access dispute or an extension related dispute. 

We note also that in the amendments we provided pursuant to our 2015 Draft Decision clause 

1.2.1(b)(i)(C)(1) in the 2015 DAU was not deleted. This was an oversight. For our required 

amendments to be effective, this particular subclause should also be deleted. 

                                                             
 
8 Queensland Rail, sub. 26: 87ς88. 
9 New Hope, sub. 32: 39. 
10 New Hope, sub. 23: 4ς5. 
11 Queensland Rail, sub. 33: 52ς53. 
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Summary 1.2 

The 2015 DAU must apply to all rail transport infrastructure for which Queensland Rail (or 

Queensland Rail's successor, assign or subsidiary) is the railway manager, consistent with 

the declared service in section 250(1)(b) of the QCA Act. 

See clauses 1.2.1 and 7.1 in Appendix F. 

 

1.4 Line diagrams 

Queensland Rail proposed in its 2015 DAU to use 'reasonable endeavours' to publish line 

diagrams that are accurate in all material respects. 

The Draft Decision accepted the proposal; however, we proposed to require Queensland Rail to 

notify stakeholders before making material amendments to the line diagram, and to provide a 

dispute resolution process to access holders and access seekers. 

Stakeholders' submissions 

Queensland Rail said: 

¶ The QCA had no statutory power to extend the dispute process to access holders; 

¶ Line diagrams did not define the scope of the declared service of the network to which the 

undertaking related; and 

¶ The accuracy of the line diagrams could not reasonably be regarded as affecting competition 

in above-rail markets and it was unclear why access seekers or, in particular, access holders 

would ever need to rely on the line diagrams.12 

New Hope supported the Draft Decision and said that the line diagrams represented, in practical 

terms, parts of the network which Queensland Rail acknowledged were regulated under the 

undertaking.13,14 

QCA analysis and Decision 

Save for the amendment discussed below, we have adopted our Draft Decision position in 

relation to line diagrams. 

We disagree with Queensland Rail's position for the following reasons: 

¶ An access undertaking can include an obligation on the owner or operator to comply with 

the decisions of the QCA in relation to disputes about matters stated in the undertaking. This 

also supports the object of Part 5 as investment in the network and effective market 

competition is likely to be promoted by regulatory certainty arising from a stated dispute 

resolution process for an access holder in an access undertaking; and 

¶ While the line diagrams may not strictly define the scope of the declared service of the 

network to which the undertaking relates, they are used by various parties to ascertain the 

railways for which Queensland Rail is the railway manager. For this reason, we consider line 

diagrams to be relevant to the identification of rail infrastructure which is subject to the 

                                                             
 
12 Queensland Rail, sub. 26: 88. 
13 New Hope, sub. 23: 3. 
14 New Hope, sub. 32: 39. 
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declared service. This is recognised by Queensland Rail in clause 1.2.3(a) of its 2015 DAU 

drafting. 

However, in addition to the proposed amendments in the Draft Decision which we have 

adopted in this Decision, we have amended clause 6.1.2(b) of the undertaking to clarify which 

disputes between an access holder and Queensland Rail can be determined under the 

undertaking. We have also clarified clause 6.1.4 to provide for a separation of process between 

access disputes under Part 5 Division 4 of the Act and other disputes. We consider that this 

decision is appropriate after having regard to all of the factors in section 138(2) of the QCA Act; 

including, after having regard to the interests of access seekers, access holders and the 

legitimate business interests of Queensland Rail (s. 138(2)(b), (e), (h)). 

Summary 1.3 

The 2015 DAU must provide that Queensland Rail will notify stakeholders before making 

material amendments to the line diagrams, and provide a dispute process if stakeholders 

question the accuracy of the line diagrams. 

See clauses 1.2.3, 6.1.2 and 6.1.4 in Appendix F. 

 

1.5 Non-discriminatory treatment 

Queensland Rail proposed in its 2015 DAU to acknowledge its obligations under sections 100, 

104, 125 and 168A(c) of the QCA Act. The 2015 DAU did not contain further provisions or 

obligations in this respect. 

The Draft Decision proposed an amendment that would require Queensland Rail to clearly set 

out how it will be prevented from unfairly differentiating between access seekers and access 

holders, consistent with sections 100, 104, 125, 137(1a) and 168A(c) of the QCA Act. 

Stakeholders' submissions 

Queensland Rail disagreed with the Draft Decision and said that it was unnecessary to duplicate 

the provisions of the QCA Act. It also stated that we had left out parts of the QCA Act provisions 

when duplicating, which had the effect of distorting and extending the intent of the QCA Act 

provisions. Queensland Rail said that as such the proposed amendment was beyond power.15 

Both New Hope and Asciano supported the Draft Decision, although New Hope suggested that 

the provisions could be strengthened.16, 17, 18 

QCA analysis and Decision 

The QCA has reviewed its draft position in light of further submissions. We accept it is not 

necessary to duplicate the provisions in the QCA Act which apply in any event. Consistent with 

this approach we have deleted the priority given to the obligations in the DAU, and instead 

extended the acknowledgement to the permissions (in some case conditional permissions) 

allowed to Queensland Rail by the QCA Act. 

                                                             
 
15 Queensland Rail, sub. 26: 88. 
16 New Hope, sub. 23: 3. 
17 New Hope, sub. 32: 39ς40. 
18 Asciano, sub. 28: 10ς11. 
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Summary 1.4 

The non-discrimination provisions in the 2015 DAU must:  

(a) include an acknowledgement by Queensland Rail of the permissions (in some 

cases conditional permissions) allowed to Queensland Rail by the QCA Act  

(b) delete the priority given to the provisions of the undertaking. 

See clause 1.3 in Appendix F. 

 

1.6 Ring-fencing 

Queensland Rail's 2015 DAU proposed that if Queensland Rail gained interests in markets 

ǳǇǎǘǊŜŀƳ ƻǊ ŘƻǿƴǎǘǊŜŀƳ ŦǊƻƳ ǘƘŜ ōŜƭƻǿπǊŀƛƭ ǎŜǊǾƛŎŜǎ ǘƘŀǘ were in competition with third 

parties in those markets, then Queensland Rail would inform the QCA and submit to the QCA a 

5!!¦ ǎŜǘǘƛƴƎ ƻǳǘ ƛǘǎ ǊƛƴƎπŦŜƴŎƛƴƎ ƻōƭƛƎŀǘƛƻƴǎΦ 

The Draft Decision considered Queensland Rail's 2015 DAU drafting provided insufficient 

certainty to access holders and access seekers. As such, we proposed amendments to set out a 

clear trigger for when, and the process by which, Queensland Rail would amend the 

undertaking to include ring-fencing arrangements. 

Stakeholders' submissions  

Queensland Rail said the QCA's amended 2015 DAU drafting (cl. 6.5) was ambiguous, uncertain, 

and outside of power.19 

New Hope supported the Draft Decision.20 Asciano disagreed with the Draft Decision and said 

that some level of separation was required to minimise the potential for cost shifting and cross-

subsidisation between Queensland Rail's businesses. As a result, it considered the ring-fencing 

obligations from the previous access undertaking should be retained.21 

QCA analysis and Decision 

After reviewing all of the stakeholder comments in relation to the proposed ring-fencing 

provisions we have decided to adopt Queensland Rail's original proposal (cl. 2.2.3), with some 

minor amendments to address the main concerns that were outlined in the Draft Decision. 

As discussed in the Draft Decision, Queensland Rail's existing operational structure means ring-

fencing issues are unlikely to affect competition, as Queensland Rail's passenger operations do 

not compete with other above-rail operators. Further, we do not consider that this is likely to 

change during the term of this undertaking. 

However, we still have the following concerns in relation to Queensland Rail's proposed ring-

fencing provisions: 

¶ Queensland Rail has not offered to provide the ring-fencing provisions before any 

hypothetical entry into an above-rail market; and 

¶ Timeframes in relation to Queensland Rail's proposed lodgement of a DAAU are not clear. 

                                                             
 
19 Queensland Rail, sub. 26: 90ς91. 
20 New Hope, sub. 23: 3. 
21 Asciano, sub. 28: 8ς9. 
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Because of this, we do not consider it appropriate to approve Queensland Rail's proposed 

clause 2.2.3 on ring-fencing appropriate in accordance with s. 138(2), including by reference to 

subsections (a), (d), (e) and (h). Rather, we require Queensland Rail to amend that clause to 

provide that Queensland Rail will inform the QCA if the stated interests are 'likely' to arise 

during the term of the undertaking. Further, we have amended the provision to state that 

Queensland Rail must inform the QCA as soon as reasonably practicable if the stated interests 

are likely to arise. 

We consider that our required amendments to clause 1.3, coupled with the unfair 

differentiation and enforcement provisions under the QCA Act, will act to offset our concerns. 

With these changes, we consider Queensland Rail's ring-fencing arrangements, combined with 

sections 104, 150A, 150AA and 153 of the QCA Act, and clause 1.3(d) in our proposed DAU, 

address Asciano's concerns. 

We consider that the required amendments are appropriate after having regard to section 

138(2) of the QCA Act in that they provide a balance between protecting the legitimate business 

interest of Queensland Rail and mitigating against monopoly behaviour likely to adversely affect 

competition in upstream and downstream markets. 

Summary 1.5 

The ring-fencing arrangements in the 2015 DAU must provide that Queensland Rail will 

inform the QCA if the relevant interests in upstream and downstream markets are 'likely' to 

arise during the term of the undertaking (in addition to informing the QCA if the such 

interests 'do' arise); and, that Queensland Rail will inform the QCA as soon as reasonably 

practicable. 

See clause 2.2.3 in Appendix F. 

 

1.7 Maintenance 

In its 2015 DAU submission, Queensland Rail proposed to acknowledge its obligation to 

maintain the network within the SAA. 

The Draft Decision proposed to accept that this obligation remain in the SAA, but sought to 

clarify Queensland Rail's obligation to maintain the networkτthat is, Queensland Rail has to 

comply with the network management principles (NMP), operating requirements manual 

(ORM) and interface risk management plan (IRMP). We also proposed introducing a definition 

of maintenance work in the SAA, to mean 'any works involving maintenance, repairs to, 

renewal, replacement and associated alterations or removal of, the whole or any part of the 

Network and includes any inspections or investigations of the Network'. 

Stakeholders' submissions 

Queensland Rail disagreed with the Draft Decision to include the term 'replacement' in the 

definition of maintenance work and said it was beyond power and in direct conflict with section 

119 of the QCA Act.22 

                                                             
 
22 Queensland Rail, sub. 26: 71. 
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QCA analysis and Decision 

We note that the term 'replacement' forms part of the definition of 'extension' in the QCA Act 

and it was not our intention for the treatment of maintenance to have an impact on 

Queensland Rail's extension obligations. To avoid any possible confusion, we have therefore 

adopted a definition of maintenance that excludes the term 'replacement'. These obligations 

are discussed further in Chapter 9. 

Separately, given maintenance of the network is integral to access and safety, we consider it 

appropriate that Queensland Rail's maintenance obligation is clarified and implemented in the 

access undertaking itself. We have therefore included an overarching maintenance obligation 

on Queensland Rail in the body of the access undertaking linked to the definition of 'Below Rail 

Services' (the definition of 'Below Rail Services' has also been amended to clarify Queensland 

Rail's maintenance obligations). 

We consider that, after having regard to all of the factors listed in section 138(2) of the QCA Act, 

it is appropriate that Queensland Rail accept a more explicit responsibility for the maintenance 

of the network. Queensland Rail sells access to the network and recovers access charges for the 

maintenance of the network. Therefore, it is a principal role of Queensland Rail to maintain the 

network to a level that is (at least) capable of providing the contracted access rights.  

This is appropriate, having regard to Queensland Rail's legitimate business interests, the 

interests of access seekers, access holders and the public interest (s. 138(2)(b), (d), (e), (h)). 

Proper maintenance of the network is also important for the safe operation of the network. It 

also promotes the object of Part 5 by clarifying the delineation of rights and obligations of the 

various stakeholders.  

Summary 1.6 

The 2015 DAU must specifically provide that Queensland Rail will provide below rail 

services and Queensland Rail's maintenance obligations in the definition of 'below rail 

services' must be clarified. 

See clauses 1.2.2 and 7.1 in Appendix F. 

 

1.8 Term of the undertaking 

Stakeholders did not oppose our Draft Decision to accept the term of the access undertaking 

proposed in the 2015 DAU. The QCA refers to and adopts section 1.5 of the Draft Decision. 

Summary 1.7 

Queensland Rail to maintain that the term of the undertaking commences from the date of 

its approval and terminates on 30 June 2020. 
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The third party access regime in the QCA Act is underpinned by a 'negotiateςarbitrate' approach 

to regulation. A negotiation framework that promotes successful negotiation, and hence 

facilitates access, is a key component of an access undertaking. 

An effective negotiation framework enables appropriate information exchange between parties, 

enables parties to negotiate in a timely manner and on reasonable terms, provides a transparent 

and predictable process for allocating limited available capacity, and protects an access provider 

from negotiating with parties that have no genuine interest in gaining access.  

The framework seeks to balance the interests of access seekers and access holders, and the 

legitimate business interests of an access provider so as to promote the efficient operation of, 

use of, and investment in, the relevant declared infrastructure, and the public interest. 

On this basis, we have proposed amendments to the negotiation process which we require 

before approving the 2015 DAU. Key areas where this Decision differs from the Draft Decision 

include: 

¶ The requirement for an end user to provide train operations information when making an 

access application has been removed 

¶ The definition of a 'renewal' now allows for an access seeker to reduce their capacity 

requirements. 

Introduction 

Part 2 of Queensland Rail's 2015 DAU proposes the framework for parties to negotiate with 

Queensland Rail to reach agreed terms and conditions in the form of an access agreement.23 It 

also includes the process and the rules for allocating limited available capacity and outlines the 

responsibilities of Queensland Rail and access seekers during different stages of the negotiation 

process (see Figure 2). 

Figure 2 Overview of the proposed negotiation framework 

 

The key issues are summarised below in Table 2. Matters that require detailed explanation are 

discussed in Sections 2.1 to 2.5. 

                                                             
 
23 The access agreement has been typically executed by Queensland Rail and a rail operator. However, the 

2015 DAU proposes to allow an access agreement also be executed in a tripartite form by Queensland Rail, a 
rail operator and, if required, a rail operator's end customer (see Chapter 7 of this Decision). 

Process
Preliminary 
information 

provided

Access 
application 
submitted

Application 
acknowledged

Indicative 
access 

proposal 
provided

Intent to 
negotiate 
notified

Commercial 
negotiation

Access 
agreement 
executed

Party 
responsible

Queensland 
Rail

Access seeker
Queensland 

Rail
Queensland 

Rail
Access seeker Both parties Both parties

Access application stage
Indicative Access Proposal 

(IAP) stage
Negotiation and access 

agreement stage

This stage may trigger an expansion process 
(see Chapter 9  of this Decision)
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Table 2: Summary of the key positions and Decisionsτthe negotiation process 

Summary of the 2015 
Draft Decision 

Queensland Rail's 
position  

Other stakeholders' 
position 

QCA Decision  

1. Information exchange 

Queensland Rail's 
information 
requirements should be 
more flexible and 
consistent with the QCA 
Act. 

Accepted. Asciano and New Hope 
supported the proposed 
amendments. New Hope 
and Yancoal suggested 
some amendments. 

See Section 2.1.1. 

Obligations to provide 
cost and pricing 
information to access 
seekers during a 
negotiation must be 
consistent with the QCA 
Act, including the 
obligation to provide 
appropriate capacity 
information.  

Accepted its obligation 
to provide information 
but said that elements of 
that information should 
only be upon request, as 
many access applications 
do not require all 
information listed in the 
QCA Act. 

New Hope and Glencore 
supported the proposed 
amendments but wanted 
greater disclosure. 

See Section 2.1.2. 

2. Timeframe 

A party seeking an 
extension to a timeframe 
may reasonably justify it 
and the other party may 
not unreasonably 
withhold its consent.  

Accepted in principle. New Hope supported the 
proposed amendments 
but suggested 
amendments. 

See Section 2.2. 

3. Refusal to provide access 

Access can be refused on 
the grounds of 
concurrent requests only 
in the case of duplicate 
access requests. 

Accepted in principle. New Hope supported the 
proposed amendments 
but requested additional 
amendments. 

See Section 2.3. 

Access can be refused for 
passenger safety, only if 
Queensland Rail acts 
reasonably in assessing 
the impact and complies 
with non-discrimination 
provisions. 

Disagreed on the basis 
that Queensland Rail's 
safety requirements 
should not be subject to 
dispute. 

No comments. See Section 2.3. 

An access seeker can 
seek to extend the time 
it has to demonstrate it 
satisfies prudential 
requirements. 

Accepted in principle. New Hope supported the 
proposed amendments. 

See Section 2.3. 

Proposed to not approve 
Queensland Rail's 
proposal to recover costs 
when negotiations do 
not end up in an access 
agreement. 

The DAU should reflect 
the principle of cost 
recovery. 

New Hope considered 
Queensland Rail's right 
to recover costs 
unwarranted. 

See Section 2.3. 
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Summary of the 2015 
Draft Decision 

Queensland Rail's 
position  

Other stakeholders' 
position 

QCA Decision  

4. Competing access requests 

If a customer does not 
nominate a train 
operator, Queensland 
Rail should negotiate 
with all operators who 
are negotiating with that 
customer. 

No comment. New Hope supported the 
proposed amendments. 

See Section 2.4.1. 

The queuing mechanism 
should be consistent 
with 2008 and 2010 
access undertaking 
principles; transitional 
provisions should 
address mutually 
exclusive applications 
received before approval 
date of this undertaking. 

No comment. New Hope supported the 
proposed amendments 
but suggested some 
additional amendments. 

See Section 2.4.2. 

5. Access renewal rights 

Priority should be given 
to a renewing access 
holder for train services 
carrying coal or other 
bulk minerals that satisfy 
the conditions in the 
undertaking and should 
include transitional 
provisions. 

Accepted in principle. Yancoal and New Hope 
said renewal rights 
should also be granted 
when an access seeker 
chose to reduce its 
capacity requirement. 
Glencore said the 
definition of renewal 
should be broadened. 

Section 2.5. 

The 2015 DAU should set 
out the renewal 
application process when 
there is no competing 
access application and 
the access charge 
calculation mechanism 
for a non-reference 
access renewal. 

Accepted in principle. New Hope said the 
requirement for 
Queensland Rail to 
review capacity 
availability for an access 
request should be 
removed for renewing 
access seekers. 

See Section 2.5. 

 

2.1 Information exchange 

The 2015 DAU sets out two forms of information exchange during the negotiation process: 

¶ information required by Queensland Rail from an access seeker 

¶ information provided by Queensland Rail to an access seeker. 

2.1.1 Information required by Queensland Rail 

Schedule B of the 2015 DAU specifies the information requirements for an access application, 

by either a rail operator or an end customer.  

The Draft Decision proposed amendments to the information requirements in the 2015 DAU to 

enable a customer to apply for access rights independently of a rail operator. We also required 
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amendments to provide that the information requirements are within the bounds of the 

approved undertaking. 

Stakeholders' submissions 

Queensland Rail accepted the proposed amendments to Schedule B 'in principle' and gave no 

specific comments or amendments.24 Glencore25, Asciano26 and New Hope27 supported the 

Draft Decision. Yancoal28, Glencore29 and New Hope also proposed a number of amendments 

aimed primarily at distinguishing the information that should be required from an end user 

access seeker from that to be required from an operator access seeker.  

QCA analysis and Decision 

We have adopted those parts of the Draft Decision regarding Queensland Rail's proposed 

information requirements from an access seeker during a negotiation process, but have made 

some drafting amendments in Schedule B of the amended DAU in response to Yancoal's, 

Glencore's and New Hope's submissions.  

Specifically, we agree that detailed rail operation information such as section run times, 

minimum dwell times and short-term storage requirements (cls. 5.1(g), (h) and (j) of Schedule 

B)) may not be available to an end user access seeker until an above-rail operator is contracted. 

For this reason, we have moved these requirements to clause 5.3 in Schedule B which applies to 

the information required from operator access seekers.  

                                                             
 
24 Queensland Rail, sub. 26, Annexure 7: 1. 
25 Glencore sub. 25: 5. 
26 Asciano, sub. 28: 7. 
27 New Hope, sub. 23: 7. 
28 Yancoal, sub. 27: 4. 
29 Glencore, sub. 25: 6. 
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Summary 2.1 

The 2015 DAU's information requirements relating to an access seeker during the 

negotiation process must be as follows:  

(a) The information requirements and the negotiation process should enable an 

end customer to apply for access rights and to execute an access agreement 

independently of a rail operator.  

See clause 2.7 and the definition of 'end user access seeker' in clause 7.1, both 

of which are in Appendix F. See also Schedule B to Appendix F.  

(b) The information requirements for access applications should be in accordance 

with the undertaking.  

See clauses 2.1.1 and 7.1 in Appendix F.  

(c) The information that Queensland Rail requires regarding an access seeker's 

ability to use the access rights the access seeker is seeking, should be 

narrowed down.  

See clauses 3 and 5.3 in Schedule B to Appendix F.  

(d) Rail operation information in relation to sectional run times, minimum dwell 

times and short-term storage requirements should be provided by access 

seekers who are rail transport operators, rather than end user access seekers.  

See clauses 5.1 and 5.3 in Schedule B to Appendix F. 

 

2.1.2 Information provided by Queensland Rail 

The QCA Act lists the information Queensland Rail must give an access seeker, including 

information about the access price (and the pricing methodology), costs (including capital, 

operating and maintenance) and asset values (and the asset valuation methodology). Such 

information could alternatively be given in the form of a reference tariff.  

Queensland Rail proposed providing technical, operating and commercial information to an 

access seeker at different stages of the negotiation process, subject to confidentiality 

obligations. 

In the Draft Decision we accepted Queensland Rail's proposal to specify in the undertaking the 

technical and operating information it will provide to an access seeker. However, we considered 

Queensland Rail's proposal created significant uncertainty about the provision of cost, pricing 

and capacity information and was inconsistent with its obligations under section 101 of the QCA 

Act. We therefore proposed amendments requiring Queensland Rail to provide such 

information to facilitate balanced negotiations. 

Stakeholders' submissions 

Queensland Rail30 accepted the proposed amendments in principle but asked that elements of 

the information specified in section 101(2) of the QCA Act only be provided on request. 

Asciano31 and New Hope32 supported the proposed amendments but New Hope said that the 

drafting of clause 2.7.2(a)(i)(A), which specifies that Queensland Rail must supply information 

                                                             
 
30 Queensland Rail, sub. 26, Annexure 7: 2. 
31 Asciano, sub. 28: 7. 
32 New Hope, sub. 23: 8. 
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that is reasonably required by the access seeker in accordance with section 101(1) of the QCA 

Act, unless that information is available elsewhere, should be amended. Glencore33 asked that 

Queensland Rail's disclosure requirements be expanded. 

QCA analysis and Decision 

We have adopted our Draft Decision position in regard to Queensland Rail's obligation to 

provide information to an access seeker, but have made some drafting amendments to the DAU 

in response to New Hope's submission. 

Specifically, we have amended clause 2.7.2(a)(i)(A) to clarify that Queensland Rail can only 

expect an access seeker to obtain relevant information from other sources if that information is 

accessible free of charge and without restriction. 

We note Glencore's view that the QCA should be more specific about the information that 

Queensland Rail should provide to an access seeker. Given that Queensland Rail's obligations 

under section 101(2) include a number of the items requested by Glencore (e.g. information 

about the way in which the price is calculated, asset value and system capacity), and given that 

clause 2.7.2(a)(i)(A) (which allows an access seeker to request additional information) is subject 

to a reasonableness test, we do not consider such detail is necessary. 

We have also rejected Queensland Rail's proposal that it only be required to supply elements of 

the information listed in section 101(2) on request on the basis that: 

¶ it was unclear which aspects of the information requirement Queensland Rail was referring 

to; and 

¶ Queensland Rail has not provided evidence that the information would not be required by 

an access seeker (or a particular type of access seeker) in order to prepare and negotiate 

their access request. 

Restrictions on disclosure and disputes 

The QCA required in QR Network's 2010 undertaking that it include a provision that prevented 

QR Network from restricting an access seeker or its customer from disclosing contract terms to 

the QCA (cl. 6.5.5(a)). 

We consider that a similar restriction on Queensland Rail would promote the efficient operation 

and use of Queensland Rail's network and be in the interests of access seekers, access holders 

and their customers (s. 138(2)(a), (e), (h)). So, while such a restriction may not advance the 

legitimate business of Queensland Rail, we consider it is appropriate to require such a provision 

having regard to all the approval criteria in section 138(2). 

We have therefore required amendments in clause 2.2.2(c) of Appendix F to prevent 

Queensland Rail from restricting the ability of access seekers, access holders or their customers 

to raise disputes with the QCA, or to disclose to the QCA the terms of an access agreement or a 

change to the number of contracted train services the description of which accords with the 

reference train service. 

                                                             
 
33Glencore, sub. 25: 5. 
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Summary 2.2 

The 2015 DAU must provide that: 

(a) Queensland Rail provide cost and pricing information in an indicative access 

proposal, consistent with its obligations under section 101(2) of the QCA Act 

and an initial estimate of access charges.  

See clauses 2.4.2 and 2.7.2 in Appendix F. 

(b) Confidentiality obligations do not apply where parties are required to disclose 

information under the QCA Act.  

See clauses 2.2.2 and 2.7.2(a) in Appendix F. 

(c) Appropriate capacity information be provided to an access seeker. This 

includes providing a DTP which contains sufficient information about possibly 

relevant train services and also an MTP. 

See clause 2.4.2 and Schedule A to Appendix F. 

(d) Queensland Rail can only expect an access seeker to obtain information, which 

Queensland Rail can otherwise provide, if that information is obtainable by 

the access seeker at no cost and without restriction.  

See clause 2.7.2(a)(i)(A) in Appendix F. 

(e) Queensland Rail may not restrict the ability of access seekers, access holders 

or their customers to raise disputes with the QCA, or to disclose to the QCA 

the terms of an access agreement or a change to the number of contracted 

train services the description of which accords with the reference train service. 

See clause 2.2.2(c) in Appendix F. 

 

2.2 Timeframes 

Queensland Rail proposed in the 2015 DAU timeframes for different stages of the negotiation 

process, and provided for departures from those timeframes in certain circumstances. It also 

proposed penalties for access seekers that failed to meet key timeframes in the negotiation 

process. 

In the Draft Decision we accepted Queensland Rail's proposed timeframes for the different 

stages of the negotiation process. However, we considered Queensland Rail's proposal of 

allowing an extension to some of those timeframes did not provide an appropriate balance 

between the interests of Queensland Rail and access seekers. We therefore proposed 

amendments in Part 2 of the 2015 DAU to adequately balance the interests of all parties. 

Stakeholders' submissions 

Queensland Rail34 accepted the amendments proposed in the Draft Decision in principle and did 

not propose any further changes. New Hope35 suggested that a clause be added to oblige 

Queensland Rail to justify to other access seekers in a queue how long an access negotiation 

was taking, if a queuing access seeker considered the negotiation period excessive. 

                                                             
 
34 Queensland Rail, sub. 26, Annexure 7: 3. 
35 New Hope, sub. 23: 8. 
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QCA analysis and Decision 

We have adopted our Draft Decision in regard to the timeframes relevant to each different 

stage of the negotiation process (see section 2.2 of the Draft Decision). 

We do not accept New Hope's suggestion that Queensland Rail should be obliged to justify to 

other access seekers in a queue how long a negotiation is taking. The undertaking contains a 

number of provisions that require negotiations to be undertaken within a given timeframe, 

including clause 2.5.1 that allows Queensland Rail to terminate negotiations with an access 

seeker if it has not responded to an indicative access proposal within three months. It may not 

advance the legitimate business interests of Queensland Rail to extend negotiations unless it 

considers a successful outcome highly likely. Moreover, we do not consider it in Queensland 

Rail's legitimate business interests for such a burden to be imposed (s. 138(2)(b)). 

Summary 2.3 

The 2015 DAU must provide that if the party seeking an extension to a timeframe (in the 

contexts of providing an indicative access proposal; an intent to negotiate; a negotiation 

period; and the execution of an access agreement) the other party cannot unreasonably 

withhold its consent to the extension request.  

See clauses 2.3.2 (deletion), 2.4.1, 2.5.2, 2.5.3, 2.7.1(b)(ii)(c) and clause 2.9.5 in Appendix F. 

 

2.3 Refusal to provide access 

In the 2015 DAU, Queensland Rail proposed that it be able to: 

¶ cease negotiations in certain circumstances 

¶ recover its costs where an access application did not result in an access agreement. 

The Draft Decision accepted that Queensland Rail should be entitled to refuse access in certain 

circumstances to protect its legitimate business interests. However, we had concerns with the 

discretion the 2015 DAU gave Queensland Rail in refusing access in some of the proposed 

circumstances. We proposed amendments accordingly, to adequately balance Queensland Rail's 

legitimate business interests and the interests of access seekers. 

With respect to cost recovery, we found Queensland Rail's proposal deficient, as it was not 

transparent and it was unclear if the costs recovered would be limited to the efficient 

incremental costs of providing the service. We invited Queensland Rail to submit an alternative 

proposal that sought to recover efficient incremental costs and avoids double dipping. 

Stakeholders' submissions 

Queensland Rail accepted in principle that its ability to refuse to provide access on the grounds 

of concurrent access requests should be limited to duplicate access requests36, and the 

requirement that an access seeker be able to extend the period to demonstrate it has satisfied 

the prudential requirements.37 However, Queensland Rail rejected the amendment which 

                                                             
 
36 Queensland Rail, sub. 26, Annexure 7: 3. 
37 Queensland Rail, sub. 26, Annexure 7: 2. 
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required it to 'act reasonably' when rejecting an access request on passenger safety grounds.38 

Queensland Rail did not provide an alternative cost recovery proposal.39 

New Hope40 said that an access seeker should be able to justify why the separate requests were 

not duplicates before Queensland Rail ceased negotiations on one of them and that Queensland 

Rail should be required to explain why it considered a request to be a duplicate. 

QCA analysis and Decision 

We have adopted our Draft Decision position in regard to the 2015 DAU's refusal to provide 

access provisions (see section 2.3 of the Draft Decision). 

The QCA does not accept Queensland Rail's submission that including the words 'acting 

reasonably' may result in Queensland Rail's rail safety requirements being 'watered down, 

disputed or replaced'. Including these words is intended to provide access seekers with clarity 

on how safety regulations are imposed, given their application can materially affect the access 

seeker's operations. 

We note that Queensland Rail has not provided the redrafting of its cost recovery provisions as 

requested in our Draft Decision, but has simply stated that the QCA has accepted the principle 

that when access negotiations do not result in an access agreement being finalised, Queensland 

Rail has the right to recover its costs from an access seeker. This statement by Queensland Rail 

is not correct as it presumes that we would automatically accept cost recovery in these cases. 

The Draft Decision deleted the cost recovery provisions that had been drafted by Queensland 

Rail on the basis that they did not make clear that only the efficient incremental cost of the 

negotiations could be recovered, and that those provisions could potentially allow double 

dipping. 

Queensland Rail has not made a compelling case on the matters raised in the Draft Decision. 

Moreover, there are likely to be significant difficulties in establishing a cost-recovery framework 

that transparently demonstrates that Queensland Rail is only recovering efficient costs and 

which provides a robust and transparent mechanism to address concerns about potential 

double-dipping.  

An inappropriately constructed framework carries risks, including that it would impact on the 

ability of access seekers to seek access to the declared service, which would be inappropriate 

having regard to section 138(2)(a), (d), (e) and (h). The QCA is therefore not prepared to 

approve a cost recovery mechanism.  

We have not applied New Hope's proposed amendment that would require Queensland Rail to 

explain why it considers a request to be duplicate when it ceases to negotiate with an access 

seeker on this basis. We note that clause 2.8.1(a)(iv)(A) already provides that Queensland Rail 

must provide reasons to an access seeker if it intends to cease negotiations on this basis, and 

clause 2.8.1(a)(iv)(B) provides an opportunity for the access seeker to respond.  

We consider that this gives the access seeker sufficient information before negotiations actually 

cease with regard to duplicate requests. We have, however, amended clause 2.8.1(a)(iv)(B) to 

make it clear that if the access seeker is able to demonstrate that the requests are not 

duplicate, Queensland Rail should proceed with the concurrent requests. 

                                                             
 
38 Queensland Rail, sub. 26, Annexure 7: 3. 
39 Queensland Rail, sub. 26, Annexure 7: 4. 
40 New Hope, sub. 23: 8. 
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Summary 2.4 

The 2015 DAU must provide as follows: 

(a) Refusal to provide access on the grounds of concurrent requests should be 

limited to duplicate access requests, provided the access seeker is given a 

reasonable explanation and a reasonable opportunity to respond before 

Queensland Rail refuses to deal with the access seeker in respect of those 

duplicate requests.  

See clause 2.8.1 in Appendix F. 

(b) Refusal to provide access on the grounds of passenger safety should be 

subject to Queensland Rail acting reasonably in assessing the impact on 

passenger safety and complying with the non-discriminatory provisions.  

See clause 2.8.2 in Appendix F.  

(c) An access seeker should be able to seek to extend the time it has to 

demonstrate satisfaction of the prudential requirements by reasonably 

justifying the extension, and Queensland Rail, should act reasonably in 

considering whether to agree to such an extension. Queensland Rail must also 

act reasonably in assessing whether an access seeker satisfies the prudential 

requirements. 

See clause 2.8.3 in Appendix F. 

(d) The cost recovery proposal should be deleted. 

 

2.4 Competing access requests 

Generally, competing access seekers are categorised into two groupsτthat is, access seekers: 

¶ seeking access rights in respect of competitive tenderingτsuch as train operators seeking 

access rights to serve the same customer for the same haulage task; or 

¶ seeking access rights in respect of mutually exclusive pathsτsuch as train operators seeking 

access rights to provide different haulage tasks when there is insufficient capacity to meet 

their access requirements. 

These two categories of access seekers are considered in turn below. 

2.4.1 Competitive tendering 

The 2015 DAU sets out how Queensland Rail will deal with competing access seekers that seek 

access rights for the same traffic task. 

The Draft Decision accepted Queensland Rail's proposal to explicitly outline the process it will 

follow for dealing with access seekers that compete for the same haulage task, but required 

that the process be amended to allow for potential train operators to negotiate the price and 

other terms of access with Queensland Rail, to present this to the end customer, and to allow 

the end customer to select the operator(s) they wish to engage. 

Queensland Rail made no comment and New Hope supported the Draft Decision.41 

                                                             
 
41 New Hope, sub. 23: 9. 
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Our analysis and position remain the same as set out in the Draft Decision. Therefore, we have 

adopted the Draft Decision in relation to dealing with competing access requests (see section 

2.4.1 of the Draft Decision). 

Summary 2.5 

On dealing with competing access requests, the 2015 DAU must provide that if a customer 

does not nominate a train operator as its preferred operator, Queensland Rail should 

negotiate with all train operators who are negotiating a potential haulage agreement with 

that customer, and should offer each an access price and the terms and conditions of 

access. Queensland Rail should then negotiate and execute an access agreement with the 

train operator who reasonably demonstrates that it will be appointed by the relevant 

customer.  

See clause 2.6 in Appendix F. 

 

2.4.2 Competition for mutually exclusive paths 

The 2015 DAU sets out how Queensland Rail will deal with multiple access seekers seeking 

access rights for different traffic tasks when there is insufficient available capacity to fulfil their 

access requestsτthat is, when access applications are mutually exclusive.  

The 2015 DAU proposes a queuing mechanism to determine which access seeker will be 

allocated access rights. The order of a queue will initially be based on the access application 

date; however, Queensland Rail may change that order in various circumstances. 

In our Draft Decision we accepted Queensland Rail's proposal to use a queuing mechanism for 

granting access rights to mutually exclusive access applications, but amended its proposal to 

more adequately balance the legitimate business interests of Queensland Rail and the interests 

of access seekers. 

Queensland Rail did not comment on the proposed amendments, while New Hope42 supported 

the proposed amendments, but asked that their application to the West Moreton network be 

clarified to ensure that in the West Moreton system the queue could only be reordered to place 

an access seeker with a term of at least 10 years ahead of an application of less than 10 years. 

We accept New Hope's comment that clarity is required in how the order of multiple 

applications for coal-carrying train services on the West Moreton network in a queue may be 

changed. The intent of the Draft Decision was that for such train services, a queue could only be 

reordered to place an application that sought a term of at least 10 years ahead of another 

application that sought a term of less than 10 years. We have clarified that in our amended 

drafting of clause 2.9.2(i)(iv) in the 2015 DAU. 

 

                                                             
 
42 New Hope, sub. 23: 10. 
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Summary 2.6 

For mutually exclusive access applications, the 2015 DAU must provide as follows: 

(a) The queuing mechanism for allocating limited available capacity to mutually 

exclusive access applications be consistent with the principles reflected in the 

2010 access undertaking.  

See clause 2.9.2 in Appendix F. 

(b) Transitional provisions be included in the undertaking to deal with mutually 

exclusive access applications received before the approval date of this 

undertaking.  

See clause 6.4 in Appendix F. 

 

2.5 Access renewal rights 

The 2015 DAU sets out the process for allocating access rights in situations where a queue 

includes an application from an existing access holder seeking to renew its access rightsτthat 

is, where a renewing access holder competes with a new access seeker for the same access 

rights. 

The 2015 DAU enables an end customer or its nominee to apply for renewal rights. The 2015 

DAU proposes that the renewing access holder 'may' get priority over a new access seeker in 

executing an access agreement, if the access rights being renewed are for coal-carrying or other 

bulk-mineral-carrying train services and satisfy certain other conditions. 

In the Draft Decision we proposed amendments to the process for allocating access rights to 

better balance the legitimate business interests of Queensland Rail and the interests of access 

seekers/holders.  

Stakeholders' submissions 

Queensland Rail43 accepted our proposed amendments in principle. New Hope44 supported our 

proposed amendments but proposed a number of amendments aimed at simplifying the access 

renewal process and providing renewing access holders with more certainty. Glencore45 and 

Yancoal46 said that clause 2.9.3(b) and the definition of renewals were unduly narrow in their 

application and did not provide sufficient protection for 'renewals' for customers with sunk 

costs. Yancoal47 also said that Queensland Rail should not be permitted to advise a renewing 

customer that there was insufficient capacity and that it should be possible to seek a renewal of 

part of an access right held under an existing access agreement. Glencore separately asked that 

renewal rights should extend to intermodal operations.48 

QCA analysis and Decision 

We have broadly adopted the Draft Decision in regard to access renewal rights but we have 

made a number of additional amendments to those proposed in the Draft Decision. 

                                                             
 
43 Queensland Rail, sub. 26, Annexure 7: 5. 
44 New Hope, sub. 23: 10. 
45 Glencore, sub. 35: 3. 
46 Yancoal, sub. 27: 4. 
47 Yancoal, sub. 35: 3. 
48 Glencore, sub. 25: 3. 
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New Hope has proposed three amendments to the access right renewal provisions which seek 

to: 

¶ remove the ability for Queensland Rail to advise that insufficient capacity exists; 

¶ allow a renewing access right holder to elect to renew only part of an existing access right; 

and 

¶ require Queensland Rail to notify an access holder of the need to renew. 

We agree that, all other things being equal, Queensland Rail should have the capacity to 

accommodate a renewing access request, and that therefore it is unnecessary to require 

Queensland Rail to provide a capacity analysis (cls. 2.4.2(b) and 2.7.2(a)(vii)) and information on 

whether it is willing to fund any extensions required (cl. 2.7.2(b)). However, while we have 

made amendments (see cl. 2.7.2(e)) to this effect, we note that, to the extent that a renewal 

requires asset replacements to maintain existing capacity, the cost of these asset replacements 

would be expected to be reflected in the pricing of a renewing access seeker, under the terms 

of the renewal pricing framework. 

Similarly, we have amended the definition of a renewal in response to comments from New 

Hope, Yancoal and Glencore, to make it clear that if a renewing access holder elects to renew 

only a portion of its access rights, this should be treated as a renewal. However, we note that, 

to the extent that Queensland Rail can show that this reduction results in a material change in 

cost or risk, there is scope for the access price to reflect this change.  

We have not applied Glencore's suggestion that an application which includes a change to an 

origin or destination that is not likely to impact on other access holders or access seekers should 

still be treated as a renewal. This is because provisions associated with renewals are primarily 

designed to protect an access seeker's sunk costs and these protections do not necessarily apply 

if an access seeker chooses to switch production from one operation to a similar operation even 

if that operation is nearby. In making this decision, we have had regard to our final decision on 

UT4 for Aurizon Network49 which includes a clause which allows for changes to origin and/or 

destination when renewing an access agreement. However, we note that the clause is tailored 

to the specific characteristics of the Aurizon network which are not currently features of the 

Queensland Rail network. For example, a change in terminal at either Gladstone or Dalrymple 

Bay ports could be classified as a change in destination but would effectively require the same 

pathsτthis scenario does not currently occur on the Queensland Rail network. 

We also do not consider it necessary to extend the renewal provisions to cover intermodal 

services (as requested by Glencore). We note that if an application for intermodal services was 

not first in the queue and other existing or renewing services were dependent on that 

intermodal service for their continued operation, Queensland Rail may prioritise that 

application with reference to clause 2.9.2(j)(ii). This is because clause 2.9.2(j)(ii) allows a queue 

to be reordered on the basis of the effects that an application for intermodal services may have 

on contribution to common cost including 'revenue that would reasonably be expected to 

reduce or be eliminated as a consequence of Queensland Rail not providing access for that train 

service'. 

We have not applied New Hope's proposal that Queensland Rail be required to notify an access 

holder of the need to renew. We consider that the management of the access contracts would 

                                                             
 
49 QCA 2016b, Appendix A, cl. 7.3.  
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be part of the normal business requirements of an access holder and we do not consider it 

advances Queensland Rail's legitimate business interests for such a burden to be imposed. 

Summary 2.7 

The 2015 DAU must provide as follows:  

(a) Queensland Rail should give priority to a renewing access holder for coal-

carrying or other bulk-mineral-carrying train services that satisfy the 

conditions in the undertaking (i.e. those relating to contract period, nature of 

access rights sought and timeframes for submitting renewal application).  

(b) The access rights renewal process should reflect the amendments summarised 

in Table 2.7 of the Draft Decision and discussed above (e.g. Queensland Rail's 

obligation to offer terms consistent with the undertaking and the standard 

access agreement, unless the parties agree otherwise) including setting out 

the process that will apply to a renewal application when there is no 

competing access application consistent with the process noted in the Draft 

Decision and the provisions for the calculation of access charges for a renewal 

access seeker where no reference tariff applies, which requires access charges 

to be calculated consistently with the renewal pricing rules as required in Part 

3 of Appendix F.  

(c) In relation to a renewing access request, Queensland Rail does not need to 

provide a capacity analysis or information regarding extensions. 

(d) The definition of 'renewal' should be amended so that a renewal access seeker 

can seek less train paths than its existing access agreement and, if the renewal 

access agreement is otherwise substantially equivalent to the expiring access 

agreement it will still be treated as a 'renewal'. 

(e) For the purposes of giving priority rights, transitional provisions are included 

in the undertaking to deal with renewal applications for coal-carrying or other 

bulk-mineral-carrying train services received before the approval date of this 

undertaking for which negotiations have not concluded. 

See the definition of renewal and renewal access seeker and clauses 2.4.2, 2.7.2, 

2.9.3, 2.9.4(a), 6.4 and 7.1 in Appendix F. 
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tŀǊǘ о ƻŦ vǳŜŜƴǎƭŀƴŘ wŀƛƭΩǎ нлмр 5!¦ ǎŜǘǎ ƻǳǘ ǇǊƛƴŎƛǇƭŜǎ ŦƻǊ ŘŜǾŜƭƻǇƛƴƎ ŀŎŎŜǎǎ ŎƘŀǊƎŜǎΦ  

In considering Queensland Rail's proposed 'pricing principles' for inclusion in the access 

undertaking the QCA has had regard to the criteria in s. 138(2) of the QCA Act.  

We consider the proposed 'pricing principles' require amendments to provide greater clarity and 

balance in the way Queensland Rail sets access charges. These are discussed below.  

This Decision differs from the Draft Decision in a few key areas. This Decision:  

¶ allows for changes in cost or risk, as well as differences in cost or risk, to be reflected in 

access charges; 

¶ adopts a renewal pricing mechanism that allows for variations to renewing train services if 

variations are due to supply chain efficiency improvements; 

¶ renames the 'pricing principles' as the 'pricing rules' to avoid confusion with the pricing 

principles in the QCA Act; and 

¶ further increases obligations on Queensland Rail to provide details of its pricing 

methodology. 

Introduction 

The pricing rules50 in this chapter are designed to guide the development of access charges by 

Queensland Rail. The pricing rules do not bind the setting of a reference tariff by the QCA, which 

must be set having regard to section 138(2) of the QCA Act.51 

These pricing rules are also relevant if either Queensland Rail or an access seeker brings a 

dispute to the QCA for an access determination. Relevantly, as the pricing rules form part of the 

access undertaking, the QCA cannot make an access determination that is inconsistent with 

them. 

The pricing rules are of particular use to Queensland Rail and access seekers in negotiating 

tariffs for non-reference train services.52 They also provide constraints on the setting of access 

charges by Queensland Rail. 

For clarity, the pricing rules do not constrain the operation of the pricing principles in the QCA 

Act (s. 168A). Moreover, section 168A is one of a range of matters that the QCA must have 

regard to when deciding an access dispute. For the purposes of the 2015 DAU, the QCA 

considers that by providing certainty and clarity in relation to the setting of access charges, the 

pricing rules discussed in this chapter, and contained in Part 3 of the DAU, are appropriate 

                                                             
 
50 Queensland Rail's 2015 DAU and our Draft Decision used the term 'pricing principles'. To avoid confusion 

with the pricing principles in the QCA Act (i.e. s. 168A), this Decision uses the term 'pricing rules' to reflect 
that these are rules within the DAU, and not requirements under the QCA Act. The distinction between 
s. 168A and what were previously called 'pricing principles' in the DAU is acknowledged by Queensland Rail 
(Queensland Rail, sub. 26: 55). 

51 We have clarified this in our mark-up to the 2015 DAU (Appendix F) including by amendments to cls. 3.0, 
3.5(c) and the definition of 'reference tariff'. 

52 For example, the pricing rules would apply to train services on the Mount Isa line. They would also apply to 
coal-carrying train services on the West Moreton or Metropolitan networks, but mainly to reflect the cost or 
risk difference where those train services vary from the reference train service.   
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having regard to the public interest (s. 138(2)(d)) and the interests of persons who may seek 

access as well as access holders (s. 138(2)(e), (h)).  

In our 2015 Draft Decision, we indicated a number of amendments that we required before we 

would accept Part 3 of the 2015 DAU as appropriate. Queensland Rail has rejected or 

questioned the majority of our required amendments.  

We have broadly adopted our Draft Decision views on our approach to Part 3 of Queensland 

Rail's 2015 DAU on pricing rules. 

The key issues are summarised below in Table 3. Matters that require a more detailed 

explanation are discussed in Sections 3.1 to 3.8. 

Table 3 Pricing rules in the 2015 DAU 

Summary of the 2015 Draft 
Decision  

Queensland Rail's 
position  

Other stakeholders' 
position 

QCA Decision  

1. Hierarchy of pricing rules  

Revenue adequacy should 
not be given primacy ahead 
of other pricing rules. 

Disagreed; the proposed 
ranking potentially obliged 
Queensland Rail to set a 
price that did not achieve 
revenue adequacy. 

Asciano and New 
Hope supported the 
Draft Decision; Aurizon 
supported it in 
principle but 
questioned whether 
the proposed ranking 
could conflict with the 
RAB review provisions. 

See Section 3.1.  

2. Revenue adequacy 

The definition of revenue 
adequacy should remove the 
reference to return on 
assets. 

Disagreed.  Queensland Rail 
should not achieve 
revenue adequacy 
using an asset 
valuation approach 
that provided windfall 
gains/recovery of 
inefficient costs.  

See Section 3.2.  

3. Limits on price differentiation (within the same market)  

Queensland Rail may 
differentiate prices in 
relation to similar train 
services within the same 
market only in certain 
limited circumstances. 

Disagreed.  Stakeholders largely 
supported our Draft 
Decision, but some 
requested additional 
amendments.  

See Section 3.3. 

4. Pricing and revenue limits 

Queensland Rail may set 
prices below the floor 
revenue limit subject to QCA 
approval. 

Had concerns about the 
QCA's drafting.  

Stakeholders agreed 
with our amendments 
except Glencore who 
had concerns 
regarding the 
calculation of the 
ceiling revenue limit.  

See Section 3.4. 

5. Asset valuation methodology for negotiating access charges  

Flexibility should be allowed 
on methodology for asset 

Disagreed. Allowing 
flexibility in determining 
the asset valuation 

New Hope, Yancoal 
and Aurizon supported 

See Section 3.5.  
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Summary of the 2015 Draft 
Decision  

Queensland Rail's 
position  

Other stakeholders' 
position 

QCA Decision  

valuations. approach was inconsistent 
with regulatory practice.  

the Draft Decision. 

6. Pricing for access rights at renewal (non-reference tariff services) 

Queensland Rail should 
provide more certainty to 
renewing access seekers in 
relation to pricing. 

Disagreed.  Stakeholders generally 
agreed with our Draft 
Decision. Glencore had 
concerns about locking 
in existing 
methodologies and 
proposed changes to 
the renewal 
provisions. 

See Section 3.6. 

7. Rate of return  

Weighted average cost of 
capital (WACC) of 6.93%; the 
final dates for setting the risk 
free rate and debt margin to 
be determined.  

Said risk-free rates were 
higher in previous periods. 

Yancoal and New 
Hope supported the 
proposed 
methodology for 
setting the WACC.  

See Section 3.7.  

8. Take-or-pay arrangements  

Queensland Rail may apply a 
pre-determined take-or-pay 
rate for reference tariff 
users, but not for non-
reference tariff users. 

No comment on this issue.  Glencore said that 
there should be a pre-
determined rate for 
non-reference tariff 
take-or-pay. Other 
stakeholders were 
largely concerned with 
the rate of take-or-pay 
in relation to 
reference tariff users 
(discussed in Chapter 
8 of this Decision).  

See Section 3.8. 

 

3.1 Hierarchy of pricing rules 

Previous access undertakings that applied to Queensland Rail's declared service included a 

hierarchy of pricing rules. These rules were designed to address conflicts that may arise when 

applying the pricing rules in an access undertaking to develop access charges. The hierarchy was 

explicitly included in the 2008 access undertaking and implicitly in the 2001 access undertaking. 

To address any conflicts between the pricing rules in the 2015 DAU, the Draft Decision proposed 

the 2015 DAU include a hierarchy of pricing rules as follows: 

(1) limits on price differentiation as between access seekers/holders (within a market) in 

accordance with clause 3.3 of the DAU; 

(2) pricing limits (between different markets) in accordance with clause 3.2 of the DAU; 

(3) network utilisation in accordance with clause 3.1.2 of the DAU; and 

(4) revenue adequacy in accordance with clause 3.1.1 of the DAU.  
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Stakeholders' submissions 

Queensland Rail did not support our Draft Decision, on the basis that ranking revenue adequacy 

last 'obliges Queensland Rail to potentially set a price that does not achieve revenue adequacy' 

and this was fundamentally inconsistent with the pricing principles set out in section 168A(a) of 

the QCA Act.53 In Queensland Rail's opinion, revenue adequacy should be first in the hierarchy. 

Glencore,54 Asciano55 and New Hope56 supported the proposed hierarchy, while Aurizon 

supported elevating the 'limits on price differentiation' above revenue adequacy. However, 

Aurizon said that the elevation of pricing limits above revenue adequacy was potentially 

inconsistent with the RAB review provisions (in Schedule E). These provisions state that existing 

asset values cannot be reduced unless it can be shown that prices would reduce demand or the 

asset could be bypassed.57 

QCA analysis and Decision 

We have adopted our Draft Decision position on the hierarchy of pricing rules58 for access 

pricing except that we have changed the name from 'pricing principles' to 'pricing rules' as 

noted above (see section 3.1 of the Draft Decision).  

We do not accept Queensland Rail's arguments about the pricing rules in the context of section 

168A. 

One of the pricing principles is that the price of access to a service should generate expected 

revenue for the service that is at least enough to meet the efficient costs of providing access to 

the service and include a return on investment commensurate with the regulatory and 

commercial risks involved. But the considerations relevant to whether to approve the 2015 DAU 

are broader than just the pricing principles. We do not agree that the QCA Act precludes the 

inclusion, in an access undertaking, of pricing rules with a hierarchy which could have the effect 

of requiring Queensland Rail to accept a price that would not generate expected revenue for 

the service that is at least enough to meet the efficient costs of providing access to the service 

and include a return on investment commensurate with the regulatory and commercial risks 

involved. 

A hierarchy of pricing rules in the order outlined provides certainty to access seekers and access 

holders about which rule will prevail in the event of a conflict. Relevantly, we do not support 

placing revenue adequacy first in the hierarchy as it may enable Queensland Rail to achieve 

revenue adequacy without observing the constraints on price differentiation (i.e. by unfairly 

discriminating between access seekers to maximise revenues). We also consider that the price 

limits should take precedence over revenue adequacy. This is to preclude Queensland Rail from 

charging more than the stand-alone cost of a service in order to achieve revenue adequacy. 

We disagree with Aurizon's point that the proposed ranking of the pricing rules was potentially 

inconsistent with the RAB review provisions in Schedule E. In any event we note that the RAB 

review provisions would only apply when there is a regulated access charge and changes to 

                                                             
 
53 Queensland Rail, sub. 26: 55. 
54 Glencore, sub. 30: 4. 
55 Asciano, sub. 28: 11. 
56 New Hope, sub. 23: 11. 
57 Aurizon, sub. 20: 22. 
58 We have adopted the term 'pricing rules' to avoid confusion with the pricing principles in s. 168A of the QCA 

Act. 
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regulated access charges must be made with reference to section 138(2) of the QCA Act and not 

the pricing rules. 

Summary 3.1 

The 2015 DAU must: 

(a) rename the 'pricing principles' in the DAU to the 'pricing rules' 

(b) provide for a hierarchy of pricing rules in the following order: 

(i) limits on price differentiation 

(ii) pricing limits 

(iii) network utilisation 

(iv) revenue adequacy.  

See Part 3 in Appendix F. 

 

3.2 Revenue adequacy 

In the Draft Decision we rejected Queensland Rail's definition of revenue adequacy on the basis 

that it was seeking a minimum return not just on investments, but also on assets, which it 

proposed to value universally using its preferred DORC valuation approach.59 

Stakeholders' submissions 

Queensland Rail said the QCA's proposed drafting had the effect of completely rewriting and 

changing the meaning of what is required by section 168A(a) of the QCA Act, by: 

(a) providing Queensland Rail with a revenue that was no more than sufficient to meet the 

efficient costs of providing access when the wording of the Act specified that the 

expected revenue should be 'at least enough' to meet the efficient costs 

(b) allowing the QCA to make unspecified, unqualified and non-reviewable 'adjustments' to 

ŜƛǘƘŜǊ vǳŜŜƴǎƭŀƴŘ wŀƛƭΩǎ ǊŜǾŜƴǳŜ ƻǊ ƛǘǎ ŜŦŦƛŎƛŜƴǘ costs 

(c) including the return on investment referred to in section 168A(a) of the QCA Act as part 

of the efficient costs and therefore, as drafted, subject to 'adjustment', rather than a 

separate return as required by section 168A(a).60 

New Hope supported the QCA's proposed amendment.61 

QCA analysis and Decision 

The language of Queensland Rail's drafting of the revenue adequacy provision departs in a 

number of respects from the language of section 168A(a). We do not consider these departures 

are appropriate in the circumstances. 

The language of Queensland Rail's draft referred to Queensland Rail being 'entitled to earn' 

revenue. We have adopted drafting which refers to 'expected revenue'. This is more consistent 

with the language of 168A(a) and is appropriate because the risk of recovering less revenue 

                                                             
 
59 QCA 2015: 50. 
60 Queensland Rail, sub. 26: 11. 
61 New Hope, sub. 23: 12. 



Queensland Competition Authority Pricing rules 
 

 30  
 

than expected is something that is factored into the calculation of the appropriate 'return on 

investment commensurate with the regulatory and commercial risks involved'. Further, we do 

not accept that Queensland Rail has an 'entitlement' to such an amount. 

To address these points, we have amended the wording of the revenue adequacy provisions 

(cl. 3.1.1). Rather than stating that Queensland Rail is 'entitled to earn revenue' the clause now 

provides for Queensland Rail to set access charges based on the revenue it is expected to 

generate (and the TSC payments that it is expected to receive). The expected revenue should be 

at least enough to meet the efficient costs of providing access and should include a return on 

investment commensurate with the regulatory and commercial risks involved. 

We have also rephrased the reference to how Queensland Rail might allocate any excess 

revenue so that it is consistent with the forward-looking nature of this clause. 

Further, we have made amendments to clarify when Part 3 applies and when the reference 

tariff applies and to which train services it applies (cl. 3.0 of Appendix F) (see also Chapters 8 

and 10).  

Summary 3.2 

The 2015 DAU must provide that the revenue adequacy pricing rule is subject to the 

hierarchy of pricing rules and so that access charges and TSC payments are set to generate 

expected revenue that is at least enough to meet the efficient costs of providing access and 

includes a return on investment commensurate with the regulatory and commercial risks 

involved. Also, where Queensland Rail is expected to earn excess revenues Queensland Rail 

may seek to reduce TSC payments rather than access charges. We have also clarified how 

and when Part 3 applies. 

See Schedule D, clause 2(b) of 2015 DAU (amended and moved to clause 3.0) and clauses 

3.0, 3.1.1, 3.2.3, 3.5 and the definition of 'reference tariff' in Appendix F.  

 

3.3 Limits on price differentiation 

Queensland Rail proposed to be able to vary the methodology, rates and other inputs for 

calculating access charges between access seekers in accordance with the price differentiation 

limits in clause 3.3 of the 2015 DAU.  

Queensland Rail's proposed provisions allow for Queensland Rail to apply different access 

charge methodologies to different access seekers according to whether or not a reference tariff 

applies to the relevant access seeker.  

We considered in the Draft Decision that the 2015 DAU provided Queensland Rail with 

excessively broad discretion to engage in price differentiation within markets where a reference 

tariff did not apply. 

Stakeholders' submissions 

Queensland Rail did not support the Draft Decision and maintained its original proposal.62 

                                                             
 
62 Queensland Rail, sub. 26: 56ς62. 
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Glencore said that it had major concerns about the lack of transparency in relation to 

Queensland Rail's pricing and the excessively high prices that Queensland Rail was able to 

achieve due to its monopoly power.63  

New Hope supported the Draft Decision but said that the QCA should have the power to require 

the development of new reference tariffs.64 Asciano, Aurizon and Yancoal supported the Draft 

Decision.65 However, Aurizon said that the limits on price differentiation should be amended 

slightly to provide for competitive neutrality where an access seeker funded an extension.66 

QCA analysis and Decision 

The QCA considers that the 2015 DAU provides Queensland Rail with an excessively broad 

discretion to differentiate access charges within markets where a reference tariff does not 

apply. This could possibly lead to improper differentiation, which is not appropriate having 

regard to section 168C.67 We consider that this level of discretion is not appropriate, with 

regard to each of the factors listed in section 138(2).  

Queensland Rail's legitimate business interests (including the ability for efficient price 

differentiation) are one of the factors to be considered by the QCA pursuant to section 138(2) of 

the QCA Act. However, unbalanced discretion for Queensland Rail in relation to access charges 

may distort competition in related markets through inefficient price differentiation between 

different train operators or end markets (s. 138(2)(a) and (d). 

We require the 2015 DAU to be amended to set out more appropriately the circumstances in 

which price differentiation is permitted, including when there are changes in TSC payments 

through each individual access agreement. The 2015 DAU should also provide that price 

differentiation breaches are able to be remedied when they occur.  

In this regard, we have adopted our Draft Decision position, except for a number of additional 

changes discussed below.  

Permitted access charge differentiation within a non-reference tariff market 

We require Queensland Rail to amend its 2015 DAU such that differentiating access charges 

between access seekers within the same non-reference-tariff market is limited to situations 

where: 

¶ there are differences or changes in the cost or risk to Queensland Rail of providing the 

below-rail service 

¶ available capacity is demonstrably insufficient to meet all access seekers' requests, 

permitting the quotation of a maximum access charge (as provided by cl. 3.1.2 of the 2015 

DAU). 

We consider it would be inappropriate if Queensland Rail could also price discriminate within a 

market (as Queensland Rail proposed) on the basis of: 

                                                             
 
63 Glencore, sub. 25: 1. 
64 New Hope, sub. 23: 12ς13. 
65 Yancoal, sub. 27: 1; Aurizon, sub. 20: 19, Asciano, sub. 28: 11.  
66 Aurizon, sub. 20: 20. 
67 Section 168A(c) permits price discrimination when 'it aids efficiency'. 
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¶ Queensland Rail being unable to commercially provide access at the current access charges 

(for example, due to changes in the TSC payments)68; or 

¶ changes in circumstances that have a material effect on the ability of access holders to pay 

access charges.69 

Differences and changes in cost and risk 

After reviewing the stakeholder submissions on these matters, we remain of the view that the 

above criteria for access charge differentiation could result in Queensland Rail being able to 

differentiate between access seekers (or holders) in the same market due to a broad and overly 

discretionary range of commercial matters which may be relevant to Queensland Rail but which 

may not necessarily be relevant to the provision of access. This type of price differentiation is 

not efficient, as anticipated in section 168A(b) of the QCA Act. 

In this regard we have adopted our Draft Decision position. 

However, we agree with Queensland Rail's submissions that for non-reference-tariff train 

services there should be a mechanism by which there can be a higher degree of flexibility to re-

open access charges under access agreements, to allow for changes in cost or risk over the life 

of an access agreement.70  

We consider that the provisions in the 2015 DAU which allow Queensland Rail to adjust access 

charges during the life of an access agreement (for differences in costs or risks to Queensland 

Rail of providing access) are in accordance with the same principle which allows differentiation 

in access charges at the time of contracting (for differences in costs or risks to Queensland Rail 

of providing access) in non-reference tariff markets. Therefore, in this Decision we have 

reinstated the relevant parts of clauses 3.3 and 3.6 which allow for differentiation over time. If 

those costs or risks are relevant, reasonable and related to the provision of access, we consider 

that they form a legitimate basis for price discrimination.  

Given the increased obligations on Queensland Rail to provide information in relation to its use 

of these provisions, our changes provide that if an access seeker or access holder feels 

aggrieved about the use of these clauses, they can initiate a dispute. We consider that these 

changes provide an appropriate balance between Queensland Rail's interests in being able to 

price flexibly to adjust for cost and risk, and the interests of access seekers and access holders in 

having more transparent access charges (s. 138(2)(a), (b), (d), (e), (g), (h)). 

New Hope said that the QCA should be able to require Queensland Rail to develop a new 

reference tariff.71 We do not accept that it is appropriate to include this power within the 2015 

DAU. This is because we have substantially increased the ability for access seekers to negotiate 

efficiency improvements in their relevant access agreements, both at the initial negotiation 

stage and during the term of the access agreement (see also Chapter 7 of this Decision).  

If an access seeker or holder considers that a new reference tariff should be developed, it is 

open to those parties to bring an access dispute on the matter under Division 5, Part 5 of the 

QCA Act and the QCA may consider the appropriateness of implementing a new reference tariff. 

Alternatively, Queensland Rail can develop a new reference tariff which will be subject to the 

QCA's approval.  

                                                             
 
68 Queensland Rail, sub. 26: 58. 
69 Queensland Rail, sub. 26: 60. 
70 Queensland Rail, sub. 26: 58, 68. 
71 New Hope, sub. 23: 12, 14.  
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To restrict the application of the proposed clauses to appropriate cases, we have also included 

amendments in addition to those we proposed in the Draft Decision. These further 

amendments to clause 3.6 are similar to the Indicative Access Proposal information provisions,72 

in that they require Queensland Rail to detail how it is applying a differentiation in access 

charges. This is appropriate having regard to Queensland Rail's legitimate business interests 

(s. 138(2)(b)), the pricing principles (s. 168A), as well as being in the interests of access seekers 

and access holders by decreasing information asymmetry (s. 138(2)(e), (h)).  

Quoting maximum access charges 

Queensland Rail included in its 2015 DAU a clause (cl. 3.1.2(b)(iii)) which entitles Queensland 

Rail to charge less than a maximum access charge despite quoting a maximum access charge in 

situations where capacity is constrained. The clause also states that for the purposes of 

determining the ceiling revenue limit, the access charge for the relevant access seeker is 

assumed to be the maximum access charge. 

We consider that this is a substantially reasonable provision, given that, if capacity is 

constrained, Queensland Rail should have the right to seek to maximise its access charges 

(subject to the pricing limits), while also having the choice to charge less than the maximum. 

However, we also agree with New Hope that the wording of clause 3.1.2 which entitles 

Queensland Rail to price at the maximum access charge if the network is capacity constrained 

should be amended.  

The current drafting states that Queensland Rail can price at maximum access charge if 

available capacity is 'potentially' insufficient to satisfy requests for access rights. New Hope has 

asked that this be strengthened so that the clause will apply only when available capacity is 

'demonstrably' insufficient. We consider this amendment would provide that access seekers 

receive information that is important to the negotiation process in a timely manner. 

Importantly, this information would be expected to be readily available; therefore, we consider 

that the strengthening of the provision would not be onerous to Queensland Rail. 

Queensland Rail wanted this clause to also be applicable where a non-reference-tariff user is 

renewing under the renewal pricing provisions. We do not consider that this provision is 

appropriate in the renewal pricing circumstances. The QCA's required renewal mechanism and 

pricing provisions are intended to provide price and access security to access holders who have 

substantial sunk costs and require rail access to avoid these assets becoming stranded.  

Because of the operation of the renewal mechanisms, any capacity constraint will not be caused 

by the renewing access seeker which (if it is a renewing access seeker) has its relevant access 

rights preserved. The network utilisation pricing provisions can apply to those access seekers 

who are seeking access to the remaining train paths in the relevant system, rather than to the 

renewing access seeker. 

Material changes in circumstances 

Queensland Rail said that the ability to differentiate access charges between access holders 

(during the life of an access agreement) due to the prevailing economic circumstances 

(cl. 3.3(b)(ii)(B)(3) of the 2015 DAU) was in the interests of access seekers and access holdersτ

on the basis that it would allow Queensland Rail to adjust access charges down if the economic 

                                                             
 
72 See cl. 2.4.2 of the QCA's mark-ups to the 2015 DAU in Schedule F of this Decision, and Chapter 2 of this 

Decision. 
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circumstances prevailing at the time when the access charges are being determined had 

materially deteriorated.73  

Despite Queensland Rail's commentary on the operation of the relevant clause, its drafting of 

the clause is sufficiently open to allow precisely the anti-competitive behaviour which we 

consider to be inappropriate. That is, Queensland Rail could use the provision to assess, at its 

discretion, an access holder or access seeker's ability to pay and then increase charges to those 

users that Queensland Rail considered were more profitable.74  

Although it may advance the interests of Queensland Rail to apply higher access charges to 

more profitable network users, the use of the clause to differentiate in this manner would be an 

inappropriate use of monopoly power and would be sufficiently detrimental to the efficient 

operation of the network to outweigh Queensland Rail's interests in retaining that ability 

(s. 138(2)(a), (d), (e), (g) and (h)). Therefore, having regard to all the criteria in section 138(2), 

we do not consider it appropriate to approve Queensland Rail's proposal. We adopt our Draft 

Decision in this regard. 

In relation to Aurizon's submission regarding competitive neutrality in the context of extensions, 

we do not consider the pricing rules need to be amended to provide for competitive neutrality 

when an access seeker funds an extension. Pricing rules facilitate variations between tariffs 

provided there is a legitimate reason for the variation; they do not simply mean that users pay 

the same tariff. If Queensland Rail was able to demonstrate that an expansion would not be 

able to generate sufficient revenue (along the whole corridor) to cover the cost of funding the 

expansion assets, and the incremental operating and maintenance costs of providing that 

access, then a higher access charge might be justified. The net impact of the expansion traffic 

on Queensland Rail would be expected to be a key component of both the access charge and 

funding agreement negotiations for an expansion. 

Changes in TSC Payments 

We require Queensland Rail to amend its 2015 DAU to remove the ability for Queensland Rail to 

differentiate between access seekers or between access seekers and access holders within a 

non-reference tariff market on the basis of changes to Queensland Rail's TSC payments. 

We adopt our Draft Decision in this regard. 

We consider that it is reasonable for Queensland Rail to recover its efficient costs and return on 

investment in accordance with section 168A(a) and its legitimate business interests 

(s. 138(2)(b)), though the appropriateness of any outcome must be considered in the context of 

all of the factors in section 138(2).  

Our key concern is that Queensland Rail's 2015 DAU provides discretion for it to differentiate 

access charges between users within the same market on the basis of changes in TSC payments, 

which affect the market uniformly. This basis for price differentiation could result in adverse 

competition and efficiency impacts which run counter to the public interest in having efficient 

and competitive markets. 

However, changes in the TSC payments do affect Queensland Rail's cost of providing the service. 

Because of this, we said in our Draft Decision that it is appropriate to allow Queensland to 

adjust the access charges for changes to TSC payments via the material change provisions in 

                                                             
 
73 Queensland Rail, sub. 26: 60. 
74 See also QCA 2015: 51ς52. 
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each individual access agreement. We maintain that this is the appropriate mechanism to make 

adjustments following changes to TSC payments.  

Queensland Rail considers that if changes in TSC payments are accounted for solely by making 

adjustments according to material change provisions within the standard access agreement, it 

will have the unintended effect of not allowing Queensland Rail to receive at least its efficient 

cost of providing the service.75  

We note that the QCA Act does not require section 168A(a) to be complied with in some 

absolute way (see Chapter 10). In any event, Queensland Rail has not substantiated its position, 

other than to say that the material change provision may not be completely effective because 

the consequences of a reduction in TSCs may not have taken effect under an existing access 

agreement (which is being used as a comparator) at the time Queensland Rail may be 

negotiating a new access agreement.76  

We do not accept this argument from Queensland Rail. The differences in cost or risk are 

particular to Queensland Rail; that is, if the cost of providing access has increased from the costs 

incurred when the first access charges were negotiated (say, due to decreased TSC payments), 

then it does not matter whether the material change provisions have reflected that change in a 

comparative access agreementτthe cost to Queensland Rail of providing access is different to 

when the first access agreement's access charges were negotiated. Further, as noted above, we 

have also reinserted the changes in cost or risk mechanism and allowed for Queensland Rail to 

have more flexibility to adjust access charges over the life of an access agreement.  

Further, in response to Queensland Rail's submission that it may not be able to cover its 

efficient costs and provide an appropriate return on assets when there is a reduction in TSC 

payments, we note the material change provisions of the standard access agreement provide 

that Queensland Rail has the ability to adjust the access charges to account for reduced TSC 

payments. This provides a check on Queensland Rail's discretion and inefficient discrimination, 

but still allows for Queensland Rail to adjust particular access charges if a TSC reduction 

materially affects access charges. We consider that this is sufficient to protect Queensland Rail's 

legitimate business interests (s. 138(2)(b)) as well as the interests of access seekers and holders 

(s. 138(2)(e)). 

As noted above, we consider a more appropriate way to justify different access charges is to 

assess the implications in regard to each individual access holder, based on TSC payments being 

a material change event within the relevant access agreements.  

In this way, the onus will be on Queensland Rail to justify the extent to which reductions in TSC 

payments have a net financial impact on the cost or risk to Queensland Rail of providing access 

to the affected access holder/seeker. Stakeholders other than Queensland Rail agreed with this 

reasoning.77 

Importantly, if TSC payments that are related to one particular system are reduced, the change 

affects the cost of providing service to each access holder within that system equally. We 

disagree with Queensland Rail and do not consider that a change which affects the costs related 

                                                             
 
75 Queensland Rail, sub. 26: 59. 
76 Queensland Rail, sub. 26: 59; see also cl. 18 (especially cl. 18.2 (Adjustment for material change)) of the 

QCA's 2015 SAA, which provides that the access charges can be adjusted to cancel out the net financial effect 
of, amongst other things, a reduction in TSC payments. 

77 See New Hope, sub. 23: 12ς13; Aurizon, sub. 20: 19ς20; Glencore, sub. 25: 1; Yancoal, sub. 27: 1. 
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to providing a service to all access holders should be used to discriminate amongst those access 

holders in a relatively discretionary manner. 

We consider that, in Queensland Rail's proposal, Queensland Rail's legitimate business interest 

in being able to discriminate between access seekers and between access seekers and access 

holders is outweighed by the risk of inefficient (and possibly monopolistic) price discrimination 

(s. 138(2)(a), (b), (d), (e), (g) and (h)). That is particularly the case, given that Queensland Rail's 

legitimate business interest in generating expected revenue to meet at least its efficient costs 

and an appropriate return on investment is capable of being addressed via the material change 

provisions within the SAA (s. 138(2)(b)). 

Preventing or hindering access 

We included in our Draft Decision a requirement that the 2015 DAU prohibit setting access 

charges for the purpose of preventing or hindering access by third party access seekers. 

Queensland Rail and Aurizon said that the particular provision was unnecessary, given that 

similar restrictions are provided by the QCA Act.78  

We agree that section 104 of the QCA Act prohibits Queensland Rail from preventing or 

hindering access (except as otherwise provided in an access undertaking (s. 104(6)); 

additionally, section 168A(c) requires that prices are not used to discriminate in favour of 

related parties of Queensland Rail unless justified by a difference in risk or cost). Therefore, 

Queensland Rail cannot engage in conduct that prevents or hinders access by a third party 

without offending these statutory obligations (unless otherwise provided by virtue of section 

104(6)).  

We therefore agree with stakeholders that the provision is not necessary and have removed it 

from the pricing rules part of the undertaking.  

Remedying price differentiation breaches 

As per the Draft Decision we require that the 2015 DAU provide for an access holder to have its 

access charge amended in the event Queensland Rail breaches its limitations on price 

differentiation. In this regard we have adopted the Draft Decision. We have also added some 

extra remedial provisions.  

In Queensland Rail's 2015 DAU a price differentiation breach was to be remedied by reliance on 

a 'most favoured nation'79 clause within an access agreement. These provisions aim to provide 

an access holder with a mechanism to require Queensland Rail to levy the same access charges 

that Queensland Rail levies on another access holder, if the latter access charges were 

calculated in contravention of the price differentiation provisions. However, reliance on these 

provisions is problematic in the event that another access holder is not aware that Queensland 

Rail contravened its obligations. That is, information asymmetry may nullify the utility of these 

provisions. 

To address this shortcoming, our Draft Decision added a provision to the access undertaking 

that provides a means by which price differentiation breaches can be identified across all access 

holders. Monitoring was to be achieved through the compliance audit provisions contained in 

Part 5 of our mark-ups to the 2015 DAU. In this Decision, we have also included a new 

                                                             
 
78 Queensland Rail, sub. 26: 56ς57; Aurizon, sub. 20: 19ς20.  
79 The 'most favoured nation' clauses are commonly used provisions which provide that if a subsequent party 

negotiates a more advantageous outcome in its contractual negotiations, a previous contracting party can 
require that it receive the same outcome. 
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'consequences of contravention' clause (cl. 3.9 in Appendix F), which will provide a mechanism 

for breaches of the pricing rules, including breaches of the differentiation provisions, to be 

remedied more directly than by reliance just on the most favoured nation clause. 

Our approach recognises the legitimate business interests of Queensland Rail in being able to 

differentiate access charges, but provides checks and balances on this ability, thereby 

protecting the interests of access seekers who may not have access to information about prices 

charged to other access holders. We consider that the required amendments are appropriate, 

as they balance Queensland Rail's ability to differentiate access charges with a direct ability of 

an access holder to remedy a breach of the limits on price differentiation (s. 138(2)(a), (b), (d), 

(e), (g)). 
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Summary 3.3 

The limits on price differentiation in the 2015 DAU must provide follows: 

(a) Where a reference tariff does not apply, differentiating access charges 

between access seekers and between access seekers and holders in respect of 

train services for the same commodity in the same geographical area should 

be limited to situations where:  

(i) there are differences or changes in the cost or risk to Queensland Rail of 

providing access 

(ii) available capacity is demonstrably insufficient to meet all access seeker 

requests, permitting the quotation of a maximum access charge for the 

purposes of the ceiling revenue limit but allowing Queensland Rail to 

charge below the maximum access charge.  

(b) Where a reference tariff does apply, differentiating access charges between 

access seekers and between access seekers and holders to reasonably reflect 

differences in the cost or risk to Queensland Rail of providing access for that 

train service (the description of which does not accord with the reference train 

service) compared to the specified reference train service. 

(c) Queensland Rail and an access seeker should be able to require a reasonable 

and balanced rate review provision (in an access agreement) to adjust access 

charges for differences in costs or risks to Queensland Rail of providing access 

to different reference tariff train services or in respect of non-reference tariff 

train services transporting the same commodity within the same geographical 

area. Queensland Rail is required to detail how it is applying a differentiation 

in access charges in the context of the application of a rate review provision. 

(d) Information regarding price differentiation breaches should be widely 

disseminated to access holders.  

(e) The consequences of a breach of Part 3 of the undertaking should be made 

clear through the inclusion of a remediation clause as well as by allowing the 

QCA to require Queensland Rail to levy the same access charges as it does for 

another like access holder or offer an access charge that neutralises the effect 

of the breach. 

(f) Queensland Rail agrees to promptly provide the QCA with all information 

requested by the QCA to enable the QCA to determine whether any 

contravention of Part 3 has occurred. 

(g) Access charges can be adjusted over time to reflect changes in the relative cost 

or risk to Queensland Rail of providing access to a particular access holder. 

See clauses 3.0, 3.1.2, 3.3, and 3.6 and 3.9 in Appendix F for these and number of other 

related or consequential amendments.  
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3.4 Pricing and revenue limits 

In its 2015 DAU, Queensland Rail proposed to apply: 

¶ a ceiling revenue limit for access charges for train services (or groups of train services) so 

that access seekers do not pay for the services above the stand-alone cost of providing 

access; and 

¶ a floor revenue limit reflecting the incremental cost of providing access to an individual train 

service or combination of train services, but providing Queensland Rail with absolute 

discretion to charge train services less than the floor revenue limit.  

Our Draft Decision agreed that a floor and a ceiling revenue limit should apply. However, we did 

not accept that Queensland Rail should have an absolute discretion to charge train services less 

than the floor revenue limit. 

Stakeholders' submissions 

Queensland Rail opposed several of the QCA's required amendments to the 2015 DAU and said 

that a number of the QCA's amendments were not explained within the 2015 Draft Decision.80 

Asciano supported the Draft Decision but said that the 'issue could be better addressed via 

stronger ring fencing, improved cost transparency and regulatory determined prices'.81 Other 

stakeholders agreed with the Draft Decision, except Glencore, which raised concerns with the 

ceiling limit.82  

QCA analysis and Decision 

We consider that the 2015 DAU should provide that access charges for non-reference tariff train 

services are set between floor and ceiling revenue limits, but that any proposal to price below 

the floor level should be subject to QCA approval to avoid any inefficient price discrimination. 

For reference tariff train services, the approved ceiling revenue limit will apply (see chapter 8). 

We adopt our Draft Decision in this regard.  

Definition of pricing limits 

Queensland Rail said that there was insufficient reasoning for including a definition of pricing 

limits (cl. 3.2.1) in the QCA's Draft Decision. This clause was intended to supplement the ceiling 

and floor revenue limits. However, following a review of the amended pricing limit and price 

differentiation clauses, we no longer consider it necessary have so have not insisted on its 

inclusion.    

Calculation of pricing limit 

Glencore83 said that the ceiling limit could not realistically be calculated, and Asciano said that 

transparency needed to be improved. To this end, we have significantly increased the 

obligations on Queensland Rail to provide information in relation to asset values underpinning 

the calculation of access chargesτin the case of both initial negotiations and renewals (See 

Chapter 2 of this Decision). If a stakeholder considers that Queensland Rail has breached these 

provisions, it remains open to them to lodge a dispute. 

                                                             
 
80 Queensland Rail, sub. 26: 62ς65.  
81 Asciano, sub 28: 11. 
82 See New Hope, sub. 23: 13; Aurizon, sub. 20: 18ς22; Yancoal, sub. 27: 1; Glencore, sub. 25: 1. 
83 Glencore, sub. 25: 1. 
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Queensland Rail did not comment on our requirement to have the QCA approve any proposal to 

set access charges below the expected incremental cost of providing access (i.e. the floor 

revenue limit). Other stakeholders agreed with our amendments.84  

Definition of evaluation period 

Queensland Rail said that the changes made to the definition of 'evaluation period' suggested 

that the QCA applied the term in setting reference tariffs.85 This is not the intention of the 

change nor do we consider that our proposed amendments to the 2015 DAU allowed for the 

QCA to unilaterally set additional reference tariffs. However, we have had regard to, amongst 

other things, the point made by Queensland Rail and not maintained our proposed 

amendments.  

We have had regard to Queensland Rail's legitimate business interests and appropriately 

addressed them by accepting that Queensland Rail should have the ability to price below the 

incremental costs of providing access if it so chooses and the price is approved by the QCA 

(s. 138(2)(b)). 

Ceiling revenue limit equation 

Queensland Rail raised concerns about the inclusion in the ceiling revenue limit equation of a 

variable for an adjustment amount (AAt). Queensland Rail said that the Draft Decision did not 

discuss the need for or purpose of AAt.86  

We note that the adjustment amount was discussed in detail in chapter 8 of the Draft Decision. 

Moreover, Queensland Rail and stakeholders provided submissions in response to that 

discussion and the QCA's final position is contained in Chapter 8 of this Decision. As part of this 

Decision, our technical amendments have revised how the adjustment amount will be 

implemented. We no longer consider a variation to the ceiling revenue limit as an appropriate 

mechanism for the adjustment amount and instead consider that an adjustment amount 

mechanism is appropriate. Therefore, we have removed 'AAt' from the ceiling revenue limit 

formula in Part 3 and drafted clause 7.1 of Schedule D to Appendix F.  

Approved ceiling revenue limit 

Queensland Rail queried the inclusion of the term 'approved ceiling revenue limit'.87 The 

rationale for including this concept and the relevant calculation are discussed in Chapter 8 of 

this Decision (the amount is included in Schedule D to Appendix F).  

Summary 3.4 

The pricing and revenue limits in the 2015 DAU must provide as follows: 

(a) A clear methodology to implement floor revenue limits should be included.  

(b) If Queensland Rail proposes to price access below the floor revenue limit it 

should seek the QCA's approval beforehand. 

See clause 3.2 in Appendix F. 

 

                                                             
 
84 See, for example, New Hope, sub. 23: 13. 
85 Queensland Rail, sub. 26: 63. 
86 Queensland Rail, sub. 26: 63ς64. 
87 Queensland Rail, sub. 26: 62ς63.  
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3.5 Asset valuation methodology for negotiating access charges 

Section 168(A) states that the price of access to a service should 'include a return on investment 

commensurate with the regulatory and commercial risks involved' (s. 168A(a)). However, the 

legislation does not expressly state how to calculate the amount of an 'investment'. 

In order to perform our statutory functions, we consider the appropriate way to value the 

investment is with reference to the factors in section 138(2) of the QCA Act and the specific 

characteristics of the markets served by Queensland Rail. For example, in Queensland Rail's 

monopoly markets the value of assets should be calculated independently of the prices that are 

set. However, within markets in which Queensland Rail is not a monopoly provider, such as 

competitive intermodal transportation, market prices are more likely to shape appropriate asset 

prices. 

The Draft Decision did not accept Queensland Rail's proposal that the asset valuation 

methodology for setting a ceiling revenue limit be limited to a depreciated optimised 

replacement cost methodology. Rather, we proposed to maintain sufficient flexibility in access 

negotiations on asset valuations for the appropriate asset valuation approach to be determined 

for a given circumstance.  

Stakeholders' submissions 

Queensland Rail said that 'consistency and certainty demand the setting and consistent 

application of a specific valuation methodology'88 when setting a value for an asset. They also 

said flexibility about the valuation methodology would be contrary to good regulatory practice 

and contrary to the object of Part 5 of the Act because an ever-changing asset valuation 

approach for assets used to provide a declared service failed to promote the economically 

efficient use of those assets.89 

Asciano90 and New Hope91 supported ǘƘŜ v/!Ωǎ ǾƛŜǿ ǘƘŀǘ ǘƘŜ ƳŜǘƘƻŘ ƻŦ ŀǎǎŜǘ Ǿŀƭǳŀǘƛƻƴ ǎƘƻǳƭŘ 

be selected to suit the particular circumstances.  

QCA analysis and Decision 

We disagree with Queensland Rail's statement that a specific valuation methodology should be 

set, and then applied to the determination of all opening asset valuations. As noted in section 

3.6 of the Draft Decision, imposing a uniform asset valuation process risks generating 

inappropriate valuations of Queensland Rail's infrastructure, given the varied traffic types and 

mixes. 

We also disagree with Queensland Rail's statement that allowing flexibility in the choice of asset 

valuation approach will result in 'ever changing' asset valuations. For reference tariff train 

services the asset value has been set having regard to section 138(2) of the QCA Act (see 

Chapter 8). For non-reference tariff train services, the value is to be agreed between the access 

seeker and Queensland Rail. If a value cannot be agreed it is open for the parties to bring a 

dispute to the QCA, in which case the QCA can determine the appropriate value. 

Accordingly, we have adopted the Draft Decision approach and we require Queensland Rail to 

remove the requirement in the 2015 DAU that only a DORC methodology be used for valuing 

                                                             
 
88 Queensland Rail, sub. 26: 67. 
89 Queensland Rail, sub. 26: 67. 
90 Asciano, sub. 28: 11. 
91 New Hope, sub. 23: 15. 
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assets when setting the ceiling revenue limit. It should instead provide for a methodology 

appropriate for the circumstances. 

Summary 3.5 

The 2015 DAU must remove the requirement that the asset value which is to be used to 

determine a ceiling revenue limit be set solely on the basis of a depreciated optimised 

replacement cost methodology.  

Instead the value of the assets used to calculate the reference tariff (including where 

relevant the approved ceiling revenue limit) is set by reference to the regulatory asset base 

approved by the QCA. For the ceiling revenue limit for non-reference tariff train services, 

the value of the assets is to be as agreed by the access seeker and Queensland Rail or, 

failing agreement, as determined by the QCA.  

See clause 3.2.3(c) and Schedule D, clause 4 in Appendix F. 

 

3.6 Pricing for access rights at renewal 

Queensland Rail proposed that terms for access charges for renewed access rights be based on 

the same methodology, rates and other inputs for calculating the access charge as were used 

under the existing access agreement.  

However, Queensland Rail said this was subject to the following preconditions: 

¶ There were no other competing applications for the same commodity in the same 

geographic area (cl. 3.3(c)(i));  

¶ Access rights being renewed were consistent in all respects with the existing access 

agreementτnamely, for the same commodity, same number of train services and same 

train characteristics and description (cl. 3.3(c)(ii)); and 

¶ No reference tariff applied (cl. 3.3(c)(iii)). 

Queensland Rail also wanted to be able to vary existing access charges based on: 

¶ differences of, and changes to, cost or risk;  

¶ material changes in circumstances that impacted on an access holder's ability to pay; or 

¶ changes that resulted in Queensland Rail being unable to commercially provide access in 

that geographic area.92  

The Draft Decision accepted the need to implement a contract renewal pricing mechanism, but 

required amendments to Queensland Rail's approach so that the scope and application of the 

provisions provided greater certainty for renewing access holders and Queensland Rail. 

Stakeholders' submissions 

Queensland Rail raised a number of concerns in relation to the QCA's proposed amendments.93 

Other stakeholders largely supported the QCA's proposed amendments but said that the 

definition of a renewal access seeker should be less rigid;94 Queensland Rail should be required 
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to provide information in relation to the calculation of its access charges;95 and the QCA should 

be able to require Queensland Rail to develop a new reference tariff.96  

Glencore reiterated its concerns with an approach which may lock in an existing methodology, 

rate and inputs. It also said that renewal rights should extend to intermodal services and that 

what constituted a renewal should be more flexible.97 New Hope asked that the network 

utilisation provisions be strengthened to ensure Queensland Rail was able to justify setting 

maximum access charges when it considered that the network was capacity constrained.98 

Asciano said it had ongoing concerns with the pricing of the Mount Isa line and that an 

ŀƭǘŜǊƴŀǘƛǾŜ ŀǇǇǊƻŀŎƘ ǎƘƻǳƭŘ ōŜ ŘŜǾŜƭƻǇŜŘ ϥǿƘƛŎƘ ƭƛƳƛǘǎ vǳŜŜƴǎƭŀƴŘ wŀƛƭΩǎ ƳƻƴƻǇƻƭȅ ǇƻǿŜǊ ƛƴ 

relation to Mount Isa rail line access pricing, while ensuring an appropriate level of Queensland 

Rail performance'.99 

QCA analysis and Decision 

We require Queensland Rail to amend the non-reference tariff renewal pricing provisions to 

more evenly balance the negotiating position between Queensland Rail and a renewing non-

reference-tariff access holder.  

Our intention is to have regard to the sunk costs of access holders whilst allowing Queensland 

Rail flexibility in relation to the relevant access charges with a view to generating expected 

revenue that is at least enough to meet the efficient costs of providing access to the service and 

include a return on investment commensurate with the regulatory and commercial risks 

involved. We have also relaxed the definition of 'renewal' in Chapter 2 of this Decision. In 

addition to the changes to the definition of 'renewal', we consider that a renewing access 

seeker should be able to change its train service description if that change supports supply 

chain improvements. This will allow for renewal access agreements that seek to renew a portion 

of the previous access rights and also make changes to their train service description due to 

supply chain improvements to still benefit from the renewal pricing mechanism. 

Our key amendments to Queensland Rail's proposed renewal pricing mechanism are 

summarised in Table 4. Where the amendments have not changed from the Draft Decision, we 

have also adopted the relevant parts of that Draft Decision (see section 3.7 of the Draft 

Decision). 

                                                                                                                                                                                              
 
94 Aurizon, sub. 20: 20ς21; Yancoal, sub. 27: 4. 
95 Aurizon, sub. 20: 21; Glencore, sub. 25: 2. 
96 New Hope, sub. 23: 14. 
97 Glencore, sub. 25: 2ς3. 
98 New Hope, sub. 23: 11ς12. 
99 Asciano, sub. 28: 12. 
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Table 4 QCA key amendments to the proposed contract renewal pricing mechanism 

2015 DAU proposal Required amendment Rationale 

Price differentiation 
should be allowed in 
a broad range of 
circumstances.  

Price differentiation will be limited 
to differences and changes in cost 
or risk factors between the expiring 
access agreement and the renewed 
access agreement.  

Differences or changes in the cost or risk to 
Queensland Rail are a legitimate basis for 
varying access charges (see Section 3.3 above). 
Decreases in costs or risks to Queensland Rail 
should also be reflected. Queensland Rail 
should provide details of how it calculated the 
access charges; access seekers can lodge a 
dispute if required.  

Renewal access 
agreements without a 
competing access 
application should be 
provided with the 
renewal pricing 
mechanism.  

All non-reference tariff renewal 
access agreements are provided 
with the renewal pricing 
mechanism, not just those without 
a competing access application.  

 

It is appropriate that the renewal pricing 
applies to all renewal access seekers where 
the renewal access agreement is substantially 
similar to protect that renewal access seeker's 
sunk costs. 

 

A mechanism should 
apply at renewal of 
access agreements.  

The renewal pricing mechanism will 
be provided on a one-off basis to 
provide the access seeker with an 
incentive to match the access 
agreement term with its expected 
payback period.  

The renewal pricing mechanism is intended to 
provide certainty to underpin future 
investment. At the same time, a one-off 
renewal right allows scope for Queensland Rail 
to seek more favourable terms from 
alternative access seekers in the future. 

Renewal access 
agreements should 
have, in all respects, 
the same 
characteristics as the 
existing access 
agreement.  

Where an access application would 
be classed a 'renewal' but for 
changes to the train service 
description due to operational or 
supply chain improvements (e.g. 
increased payload, longer trains or 
reduced cycle time initiatives) the 
renewal pricing mechanisms will 
still apply, but there will be a 
contribution to common costs so 
that Queensland Rail is no worse 
off than under the existing access 
agreement.  

We have broadened the definition of 'renewal' 
in Chapter 2 of this Decision. This will broaden 
the circumstances under which the renewal 
pricing mechanism will operate. In addition to 
those changes we require that if there are 
further changes to the train description, due 
to supply chain improvements, the renewal 
access seeker will still have the benefit of the 
renewal pricing mechanism.  

A fair contribution towards Queensland Rail's 
common costs is required.  

This amendment is required to enable a fair 
allocation of the benefits from operational 
improvements and provide for Queensland 
Rail's recovery of common costs (of providing 
the service to other access holders).  

The major changes required to the renewal pricing provisions are covered in greater detail in 

the following discussion. 

One-off application right 

Queensland Rail has noted some ambiguity in relation to the QCA's drafting related to any 

renewal right being a one-off right.100 Other stakeholders did not comment on this aspect of the 

Draft Decision. We acknowledge that there is scope for the clause to be interpreted incorrectly 

and have made amendments to address this. The intention of the QCA is that each non-

reference-tariff access holder that is seeking to renew its access agreement(s) can only have the 

benefit of the provision once per access agreement.  

                                                             
 
100 Queensland Rail, sub. 26: 61. 
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This 'one-off' use of the renewal pricing mechanism provides an appropriate balance between 

the interests of a renewal access seeker and Queensland Rail. It gives the access seeker some 

certainty around its renewal pricing,101 but encourages the access seeker to renew on a long-

term basis, matching the access agreement term with its expected payback period. This should 

provide Queensland Rail with greater revenue certainty, and balances Queensland Rail's 

legitimate business interests with those of access holders (s. 138(2)(b), (e), (h)). 

Renewal pricingτdifferences in cost or risk 

Queensland Rail also said that the QCA's proposed amendments may not allow Queensland Rail 

to amend the access charges for a renewing access holder because exactly the same access 

rights are being renewed; therefore, there will be no differences in the costs or risks between 

the expiring and renewed access agreements.102  

We have made some amendments in addition to those proposed in the Draft Decision, to clarify 

that the access charges may be varied to account for differences in the nature of the costs or 

risks between the expiring and the renewed access agreement, as well as changes in the costs 

or risks between the expiring and the renewed access agreement.  

Glencore said that the 'existing inputs' for the purposes of the renewal pricing should be those 

from the last long-term access agreement between the parties as the current inputs often 

reflected short term arrangements that were subject to higher prices.103 We consider that the 

strengthened information provisions, coupled with the renewal pricing differentiation clauses 

will make negotiations fairer and more transparent. For example, the strengthened information 

obligations on Queensland Rail (see below) should make it clear whether or not an aspect of 

cost or risk priced into previous short-term access agreement is taken into account when 

negotiating a renewal. Any disagreement could form the basis of an access dispute.  

We consider that our Decision is consistent with the negotiate-arbitrate model and is 

appropriate after having regard to all of the factors in section 138(2) of the QCA Act. 

Renewal pricing information 

Asciano104 said that a new pricing approach should be developed to limit Queensland Rail's 

monopoly power. Glencore said that Queensland Rail should be required to disclose its existing 

methodology, rates and other inputs for calculating the pricing under the existing access 

agreement.105  

We note that Queensland Rail has obligations under the QCA Act to provide precisely the kind 

of information referred to by Glencore when negotiating access (s. 101). If Glencore considered 

that it had not been provided with that information in the past it was open to Glencore to bring 

a dispute under the QCA Act.  

In the Draft Decision we also increased the access charge information requirements on 

Queensland Rail (see especially cls. 2.4.2(e) and 2.7.2(vi) in Appendix C of the Draft Decision). In 

this Decision, we consider that it is appropriate to further reinforce the information provisions 

by providing that, if Queensland Rail relies on clause 3.3(e),106 it must also provide details of 

                                                             
 
101 Noting that their rights to capacity are protected as per Section 2.5 above. 
102 Queensland Rail, sub. 26: 61. 
103 Glencore, sub. 25: 2. 
104 Asciano, sub. 28: 12. 
105 Glencore, sub. 25: 2; sub. 30: 2ς3. 
106 Clause 3.3(f) in the 2015 DAU outlines how Queensland Rail can price differentiate a renewal access seeker's 

access charges (for non-reference-tariff trains). 
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how that clause has been applied. We consider that this strikes an appropriate balance between 

Glencore's concerns and Queensland Rail's legitimate business interests (s. 138(2)(b), (e)). That 

is, Queensland Rail is able to adjust for differences in risk or cost, but these adjustments must 

be substantiated. If a renewal access seeker disagrees with the reasons for an increase, it is 

open to it to bring a dispute. 

Queensland Rail also said that if capacity was constrained at renewal, the renewal price should 

be allowed to vary to reflect limitations on capacity. We do not agree with Queensland Rail for 

the reasons set out in Section 3.3 above.  

We consider these changes will promote the economically efficient operation of the network 

and are in the public interest as they promote transparency in price setting (s. 138(2)(a), (b), (d), 

(e), (g), (h)). 

Supply chain improvements 

In the Draft Decision we inserted an exception to the requirement that the renewal access 

agreement be identical for the renewal access pricing provisions to apply. We provided that the 

renewal pricing provisions could still apply if the train services varied from the expiring access 

agreement due to supply chain improvements. However, this was still subject to Queensland 

Rail not being any worse off in relation to common costs under the renewed access agreement 

(see cl. 3.3(g) in Appendix C of the Draft Decision and cl. 3.3(f) in Appendix F). 

Queensland Rail considered that the QCA's drafting of this clause was unclear.107 Aurizon and 

Glencore said that the Draft Decision amendments were overly restrictive by requiring that the 

renewed access rights be associated with an identical number of train services which were 

identical in all respects and asked that the definition of renewals be broadened.108  

Our intent under the Draft Decision was that the renewal provisions, whilst protecting an access 

seeker's sunk costs and allowing Queensland Rail to generate expected revenue to earn an 

appropriate return, should incentivise efficiency improvements in the network. This may 

advance Queensland Rail's legitimate business interests by increasing contracting efficiency and 

potentially freeing up train paths for re-contracting (s. 138(2)(b)). It also complies with the 

pricing principles (s. 138(2)(g)). In addition, the renewal provisions promote the interest of 

access seekers and access holders and the public interest in having an efficiently run network 

(s. 138(2)(a), (d), (e), (h)). Accordingly, we consider our required renewal provisions are 

appropriate with regard to all the criteria in section 138(2). 

We have broadened the definition of 'renewal' in Chapter 2 of this Decision such that there will 

be greater scope for variations from an existing access agreement to still be considered a 

renewal application. In addition, we require Queensland Rail to amend the renewal pricing 

provisions to provide that Queensland Rail will still apply the renewal pricing rules to a non-

reference tariff access holder if there are changes to the train services as a result of supply chain 

improvements which would otherwise have meant that the application was not within the 

definition of a renewal application.  

In addition to these changes, we have also clarified the amendments from the Draft Decision in 

relation to Queensland Rail not being any worse off in relation to recovery of its common costs 

as a result of accommodating supply chain improvement initiatives. 
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It is likely that the introduction of supply chain improvements could result in a reduction of the 

incremental costs to Queensland Rail of providing the service, and a corresponding reduction in 

the access charges. However, Queensland Rail's risk in relation to common costs is protected 

and Queensland Rail also has the benefit of freed-up capacity which it can recontract. 

We do not consider that Glencore's proposal is appropriate in this instance, as it tips the 

balance too far in favour of a renewing access holder. We are aiming to strike a balance 

between Queensland Rail's and the renewal access holder's interests while increasing the 

overall efficiency of the network. If a proposed renewal is too different from the existing access 

agreement, the access holder is effectively negotiating a new access agreement. In this regard, 

we note that we have increased the obligations on Queensland Rail to vary the SAA for 

demonstrable efficiency improvements (see Chapter 7 of this Decision). 

See also Chapter 2 for a discussion about what the QCA considers should constitute a 'renewal' 

(including in relation to intermodal services) for the rest of the negotiation provisions within the 

2015 DAU.  

Renewal pricing appropriateness 

We consider that our approach provides all parties with increased certainty. Access holders will 

know that Queensland Rail cannot levy access charges with undue discretion and thereby 

impose risk premiums on future investments. At the same time, it may advance Queensland 

Rail's legitimate business interest, as it increases certainty by providing the potential for future, 

but not open-ended, changes to access charges and the flexibility to generate expected revenue 

that is at least enough to meet the efficient costs of providing access to the service and include 

a return on investment commensurate with the regulatory and commercial risks involved 

(s. 138(2)(a), (b), (e), (g) and (h)).  
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Summary 3.6 

The renewal pricing provisions in the 2015 DAU must provide that: 

(a) the renewal pricing mechanism can be used only once 

(b) access charges for renewal access applications may be varied to account for 

differences in the nature of costs and risks as well as actual costs or risks 

between an expiring and renewing access agreement 

(c) if an access seeker would be a renewal access seeker but for changes to its 

train services to accommodate supply chain improvements, it will still have 

the benefit of the renewal pricing provisions 

(d) in the case that a contribution to common costs is an input for calculating 

access charges arising from a renewal accommodating supply chain 

improvements, Queensland Rail must provide details of how it calculated that 

input 

(e) if Queensland Rail differentiates for cost or risk, it must provide details of how 

it calculated that differentiation for both reference tariff and non-reference 

tariff traffics and renewing access applications 

(f) price differentiation is limited to differences and changes in cost or risk or 

material limitations on available capacity 

(g) all non-reference-tariff renewal access agreements are subject to the renewal 

pricing mechanism unless the expiring access agreement provides otherwise. 

See clauses 2.7.2(a)(vi) and 3.3(e), (f), (g) and the definition of 'renewal' in Appendix F.  

 

3.7 Rate of return 

The regulated rate of return is a key input into determining appropriate reference tariffs. The 

regulated rate of return is calculated using a weighted average cost of capital (WACC), 

comprising three primary components: 

¶ cost of equityτtypically estimated with reference to the Capital Asset Pricing Model (CAPM) 

¶ cost of debtτobserved or estimated from the current debt rate 

¶ capital structureτappropriate debt and equity proportions of firm market value, typically 

determined by benchmarking. 

Queensland Rail's WACC proposal comprises two principal parts:  

¶ as at the approval date, an indicative, nominal post-tax, 'vanilla' WACC of 6.93 per cent, 

comprising a cost of equity of 8.01 per cent and a cost of debt of 6.05 per cent. Queensland 

Rail109 proposed to update the risk-free rate and debt margin once the averaging period for 

determining them was agreed between the QCA and Queensland Rail 

¶ after the approval date, a variable WACC, derived by adding a WACC margin110 of 4.12 per 

cent to the average yield on a five-year Commonwealth Government bond over a 20-day 

                                                             
 
109 Queensland Rail, sub. 2: 41.  
110 Queensland Rail's 2015 DAU defines the margin as being the difference between the WACC as at the 

approval date and the risk-free component of the WACC.  
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trading period ending as close as practicable to, but not later than, the date that Queensland 

Rail offers an access agreement to an access seeker.  

The Draft Decision accepted Queensland Rail's proposed WACC of 6.93 per cent, subject to 

updating the time-variant parameters (i.e. the risk-free rate and debt margin), using a term and 

methodology consistent with the QCA's standard approach.  

Stakeholders' submissions 

Yancoal111 and New Hope112 supported the methodology applied by the QCA. Queensland Rail 

said the risk-free rates for periods before 2013ς14 and 2014ς15 were higher.113 

QCA analysis and Decision 

We have adopted our Draft Decision position on an appropriate non-time variant WACC 

parameters for Queensland Rail (see section 3.8 of the Draft Decision).114 

Two different WACCs (see Table 5) have been determined: 

¶ a WACC of 6.93 per cent which is consistent with that proposed by Queensland Rail in its 

2013 and 2015 DAUs but which is based on the parameters in our 2014 Draft Decision. This 

WACC is applicable to reference tariffs relating to the period from 1 July 2013 to 30 June 

2016 

¶ an updated WACC of 5.73 per cent derived using a risk free rate and debt margin calculated 

over a 20-business-day period beginning Monday, 14 March 2016. This WACC is applicable to 

reference tariffs relating to the period from 1 July 2016 onwards. 

Both WACCs use the non-time-variant parameters used by the QCA in its decisions on Aurizon 

Network's 2013 and 2014 DAUs, that were proposed by Queensland Rail in its 2015 DAU (see 

Table 5). 

The difference in the two WACCs comes from the time-variant parameters (the risk-free rate 

and debt margin), assessed by Incenta Economic Consulting. Incenta's report for the June 2013 

parameters was published with our October 2014 Draft Decision, while its report for the 

MarchςApril 2016 parameters is published with this Decision.115 

Queensland Rail said in its December 2015 submission that the WACC for the tariff that would 

have applied in relation to the period from 1 July 2013 to 30 June 2016 was based on market 

data from a different period (i.e. the 20 business days before 1 July 2013). It added that the risk-

free rate so derived was higher in this previous period, and included a graph illustrating the 

decline in risk-free rate between July 2013 and February 2016. 

                                                             
 
111 Yancoal, sub. 27: 3. 
112 New Hope, sub. 23: 14. 
113 Queensland Rail, sub. 26: 30. 
114 We note that the Australian Competition Tribunal (the Tribunal) has recently decided to set aside and remit 

the AER's 2015 determinations for each of the appeals brought by the NSW and ACT electricity distributors 
(see Applications by Public Interest Advocacy Centre Ltd and Ausgrid [2016] ACompT 1). Among other 
matters, the AER is required to remake its decision by reference to a gamma of 0.25. We have considered the 
Tribunal's decision in relation to gamma and find that there is nothing in the Tribunal's reasoning that 
demonstrates that our approach to estimating gamma is inappropriate. See the QCA 2016 decisions on 
Aurizon Network and DBCT for further details. 

115 Incenta Economic Consulting 2016. 
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We agree with Queensland Rail's comment. The risk-free rate has declined since 1 July 2013. 

However, the WACC averaging period used to derive the WACC proposed in our 2014 and 2015 

draft decisions is consistent with past practice, and the resulting WACC of 6.93 per cent is 

consistent with the expectations of Queensland Rail and other stakeholders. 

We do not consider it would advance Queensland Rail's legitimate business interest to reduce 

the WACC by applying a new, later averaging period, in order to derive the tariff that would 

have applied in relation to the period from 1 July 2013 to 30 June 2016 (s. 138(2)(b). Changing 

the WACC would also be against the expectations of access seekers, access holders and their 

customers (s. 138(2)(e), (h)). Therefore, having regard to all the approval criteria in section 

138(2), we consider it appropriate to adopt the 6.93 per cent WACC from the Draft Decision to 

derive the tariff that would have applied in relation to the period from 1 July 2013 to 30 June 

2016. 

Table 5 Cost of capital parameters for the 2015 access undertaking 

Parameter Applicable to the period from 1 July 
2013 

Applicable to the period from 1 
July 2016 

Credit rating BBB+ BBB+ 

Risk-free rate  2.81% 2.00% 

Market risk premium  6.50% 6.50% 

Asset beta  0.45 0.45 

Gearing (debt to total 
enterprise value) 

55% 55% 

Equity beta  0.80 0.80 

Gamma  0.47 0.47 

Equity margin  5.20% 5.20% 

Cost of equity  8.01% 7.20% 

Debt margin (including 
financing allowance) 

3.24% 2.52%116 

Cost of debt  6.05% 4.52% 

WACC margin 4.12% 3.73% 

WACC  6.93% 5.73% 

 

                                                             
 
116 The 'financing allowance' of 22 basis points covers refinancing costs (interest rate swaps) and transaction 

costs. This is on top of the debt margin of 2.30 per cent assessed by Incenta for the 2016ς20 WACC. For more 
information on the allowance, see QCA 2016b: 207, Table 107. 
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Summary 3.7 

The 2015 DAU must: 

(a) include a WACC of 6.93 per cent per annum in relation to the period 1 July 

2013 to 30 June 2016 

(b) include a WACC of 5.73 per cent per annum in relation to the period from 

1 July 2016, consistent with the QCA's approved WACC parameters.  

 

3.8 Take-or-pay arrangements 
Queensland Rail's 2015 DAU proposal 

Queensland Rail proposed to maintain take-or-pay arrangements within its 2015 DAU. This 

means that access holders would pay a proportion of their contracted access charge, even in 

the event that they do not actually use train service entitlements (TSEs).  

In particular, in relation to West Moreton network coal traffic, Queensland Rail proposed that:  

¶ access holders be liable for a pre-determined proportion of the total access charge117 

¶ Queensland Rail provide take-or-pay relief where services are not provided due to a 

Queensland Rail Cause (Schedule D).118 

These arrangements, amongst other things, provide revenue certainty for Queensland Rail by 

transferring a degree of volume risk to access holders.  

The 5ǊŀŦǘ 5ŜŎƛǎƛƻƴ ǿŀǎ ǘƻ ŀŎŎŜǇǘ vǳŜŜƴǎƭŀƴŘ wŀƛƭΩǎ ǇǊƻǇƻǎŀƭ ǘƻ ŀǇǇƭȅ ǘŀƪŜ-or-pay for West 

Moreton network coal traffic at a predetermined rate where a reference tariff applies, 

excluding instances where access is not available due to a Queensland Rail cause (refer to 

chapter 8 of the Draft Decision). However, we did not require a prescribed amount of take-or-

pay where no reference tariff applied. 

Stakeholders' comments 

Aurizon agreed that, where a reference tariff was not payable, take-or-pay charges should be a 

matter for negotiation between the parties.119 Comments by other stakeholders, except 

Glencore, were in relation to reference tariff services and largely concerned with the prescribed 

rate of take-or-pay.120 Glencore said that, if no rate of take-or-pay was prescribed for non-

reference-tariff services, Queensland Rail would simply insist on 100 per cent take-or-pay.121 

QCA analysis and Decision  

We accept that prescribed take-or-pay arrangements are appropriate for reference tariff train 

services, but we do not accept that prescription of such arrangements is appropriate in the 

                                                             
 
117 The rate of take-or-pay for West Moreton network coal traffics is considered in Chapter 8 of this Decision in 

the context of form of regulation matters.  
118 'Queensland Rail Cause' is a defined term in the 2015 DAU, which reflects vǳŜŜƴǎƭŀƴŘ wŀƛƭΩǎ ƛƴŀōƛƭƛǘȅ ǘƻ 

make the network available to provide train service entitlements as a result of defined events.  
119 See Aurizon, sub. 20: 49. 
120 Aurizon, sub. 20: 49; 24, 49; Yancoal, sub. 27: 2; New Hope, sub. 24: 13. 
121 Glencore, sub. 25: 2. 
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context of non-reference-tariff services. We have adopted our Draft Decision in this regard (see 

section 3.5 of the Draft Decision). 

Reference tariff train services 

Prescribed take-or-pay arrangements for reference tariff train services are appropriate given 

the allocation of risks, rewards and costs have already been determined.  

²Ŝ ŀŎŎŜǇǘ vǳŜŜƴǎƭŀƴŘ wŀƛƭΩǎ ǇǊƻǇƻǎŀƭ ǘƻ ŀǇǇƭȅ take-or-pay for West Moreton network coal 

traffic at a predetermined rate where a reference tariff applies, excluding instances where 

access is not available due to a Queensland Rail cause (refer to Chapter 8 of this Decision).  

This is a reasonable approach which is in Queensland Rail's legitimate business interests, while 

at the same time being in the interests of access seekers and access holders, consistent with the 

QCA Act (s. 138(2)(b), (e), (h)). It should also promote the efficient use of capacity (s. 138(2)(a)). 

Non-reference-tariff train services 

Glencore said that, at a minimum, we should impose a cap on take-or-pay arrangements for 

non-reference tariff services. We do not agree with Glencore's submissions. It is appropriate to 

include regulation of take-or-pay in a reference tariff environment, because the QCA has 

regulated the cost, risks and returns of the access charges. Take-or-pay provides some certainty 

to the access provider where their upside is capped.  

For a non-reference-tariff system, there is no similar regulation of costs and returns and 

because of this, it would be inappropriate to regulate take-or-pay. It is not uncommon for take-

or-pay terms to form part of negotiations in unregulated market environments. We maintain 

the view that, for non-reference-tariff systems, the negotiation stage remains the appropriate 

forum for the parties to consider take-or-pay arrangements and that its regulation could 

inappropriately distort the negotiations between two sophisticated commercial parties. 

Glencore also said that referring disputes for arbitration may not be a realistic option, but it did 

not elaborate on this point. We consider that the negotiateςarbitrate model is appropriate and 

cost-effective, as the reasoning behind it reflects that the possibility of dispute resolution is 

likely to encourage the parties to act more reasonably in negotiating take-or-pay.  

We consider that this decision is appropriate after having regard to all submissions on the 

matter and each of the factors listed in section 138(2) of the QCA Act. It strikes a balance 

between Queensland Rail's interests, access seekers' interests and the public interest by 

allowing the negotiateςarbitrate model to be used (s. 138(2)(b), (d), (e), (g), (h)).  

Summary 3.8 

Queensland Rail's proposal to request take-or-pay from access holders at a predetermined 

proportion for reference tariff train services is accepted.  

See Schedule 3 of the 2015 SAA (Appendix G).   

 

 

 



Queensland Competition Authority Operating requirements 
 

 53  
 

4 ht9w!¢LbD w9v¦Lw9a9b¢{  

Part 4 of the 2015 DAU provides for the operating requirements that govern how Queensland 

Rail will deliver train service entitlements (TSEs). These include the network management 

principles (NMPs) for Queensland Rail to schedule, manage, and demonstrate capacity for train 

services (Schedule F). They also include the Operating Requirements Manual (ORM), which 

prescribes rules for use of the network by train operators (Schedule G).  

This Decision accepts a substantial part of Queensland Rail's 2015 DAU proposal but requires 

amendments to clarify how the NMPs and ORM will operate.  

The Decision in this chapter differs from the Draft Decision mainly as follows:  

¶ In relation to scheduling changes, Queensland Rail is only required to notify those 

stakeholders who are non-access holders that opt in 

¶ Queensland Rail's notification requirement for changes to planned possession has been 

extended to three months, from 20 business days 

¶ Queensland Rail's obligations in relation to the Environmental Impact and Risk Management 

Report (EIRMR) process have been made less prescriptive 

¶ Compensation provisions for changes to the ORM via a DAAU process have been removed 

¶ Provisions for amending the ORM for minor matters and safety matters have been removed.  

Introduction 

The safe and efficient operation and use of Queensland Rail's network will be guided by the 

NMPs (Schedule F) and ORM (Schedule G) in the 2015 DAU. The NMPs set out how Queensland 

Rail will coordinate maintenance and other track restrictions, schedule and operate trains and 

demonstrate available capacity. The proposed ORM governs a variety of other procedures for 

operating trains and addressing matters such as safety and emergency responses.  

In our Draft Decision, we indicated a number of particular provisions which we required to be 

amended or varied before we would consider the relevant Part and Schedules to be 

appropriate. Queensland Rail has accepted some of these amendments (in relation to the NMP) 

but has also not accepted a substantial number of required amendments. Key issues are 

summarised in Table 6 below. Matters that require a more detailed explanation are discussed in 

Sections 4.1 to 4.4. 

Table 6: Summary of key positions and decisionτoperating requirements, NMP and ORM 

Summary of the 2015 
Draft Decision 

Queensland Rail's 
position  

Other stakeholders' 
positions 

QCA Decision  

1. Changes to train plans 

A broader range of 
parties should be 
notified about changes 
to Queensland Rail's 
train plans. 

Accepted in part. Largely agreed with the 
Draft Decision. New 
Hope and Yancoal said 
notice for amending the 
MTP and DTP was short. 

See Section 4.1. 

Access holders should be 
consulted about all non-
emergency operational 

Did not accept. Agreed with the Draft 
Decision. New Hope 
suggested some 

See Section 4.1. 
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Summary of the 2015 
Draft Decision 

Queensland Rail's 
position  

Other stakeholders' 
positions 

QCA Decision  

constraints that affect 
scheduled paths on the 
DTP. 

additional amendments. 

Queensland Rail should 
seek agreement from 
access holders to vary 
the DTP from the MTP, 
except for emergencies, 
and report on timing of 
planned possessions. 

Did not accept. Agreed with the Draft 
Decision. 

See Section 4.1. 

Queensland Rail should 
delay changes to the 
MTP until related 
disputes are resolved. 

Did not accept. Agreed with the Draft 
Decision. 

See Section 4.1. 

Queensland Rail should 
make reasonable 
endeavours to minimise 
adverse effects of 
constraints, offer useable 
replacement train paths. 

Did not accept. Agreed with the Draft 
Decision. 

See Section 4.2. 

2. Coordination with adjoining networks 

Queensland Rail should 
consult with other 
railway managers on 
matters affecting both 
networks and minimise 
effects on through-
running trains. 

Did not accept.  Agreed with the Draft 
Decision. 

See Section 4.3. 

3. Passenger services 

Network controllers 
should 'act reasonably' 
when forming a belief 
that it is necessary to 
give priority to passenger 
train services. 

Did not accept. Agreed with the Draft 
Decision 

See Section 4.4. 

4. Operating Requirements Manual 

The ORM should balance 
obligations and 
requirements, clarify 
procedures and link with 
other provisions. 

Did not accept. Agreed with Draft 
Decision. Aurizon 
suggested some 
additional amendments. 

See Section 4.5. 

The ORM should not be 
amended from the SAA 
but (except for certain 
minor matters) via the 
DAAU process. 
Compensation addressed 
in the SAA. 

Did not accept. Agreed with Draft 
Decision. 

See Section 4.6. 
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4.1 Changes to train plans 

In the 2015 DAU, Queensland Rail did not propose to consult with stakeholders when it varied 

the daily train plan (DTP) from the schedule set out in the master train plan (MTP) if an access 

holder's train services were not affected (Schedule F). If an access holder's train services were 

affected, the 2015 DAU's proposed process for changing the MTP and DTP required that 

Queensland Rail (except in cases of urgent or emergency possessions): 

¶ notify access holders whose activities were affected by any modifications, of changes to the 

MTP at least 20 business days in advance 

¶ consult with relevant access holders where a proposed change to the MTP would result in 

those access holders' scheduled train services not being met 

¶ agree modifications to the MTP with relevant access holders where the change was not 

within the scope of those access holders' TSEs. 

The proposed NMPs provided that if Queensland Rail wished to make a short-term change to a 

DTP at least two business days before the DTP was scheduled because of an operational 

ŎƻƴǎǘǊŀƛƴǘΣ ŀƴŘ ǘƘŜ ǾŀǊƛŀǘƛƻƴ ǿƻǳƭŘ ǊŜǎǳƭǘ ƛƴ ŀƴ ŀŎŎŜǎǎ ƘƻƭŘŜǊΩǎ ǎŎƘŜŘǳƭŜŘ ǘǊŀƛƴ ǎŜǊǾƛŎŜǎ ƴƻǘ 

being met, Queensland Rail first has to consult with that access holder. Queensland Rail also 

proposed that it may alter the DTP before the DTP is scheduled if Queensland Rail invites 

affected access holders to consider and agree to the changes at least 36 hours before the day of 

operation.122 Queensland Rail said:  

Once scheduled, Queensland Rail cannot vary the DTP so as to adversely affect the access holder 

except where an Emergency Possession is required.123 

Queensland Rail proposed broader notification, but only by publishing an unredacted MTP on 

its website every six months.124  

Our Draft Decision proposed to increase the notification, consultation and agreement 

obligations on Queensland Rail in relation to scheduling changes. 

Stakeholders' submissions 

Queensland Rail largely rejected the QCA's proposed amendments.125 

Yancoal and New Hope agreed with the QCA's Draft Decision126; however, both remained 

concerned about the amount of discretion Queensland Rail had to change the MTP and DTP 

without the consent of access holders. New Hope suggested a number of additional 

amendments in this regard.127 

Glencore and Aurizon supported the QCA's Draft Decision.128 However, Aurizon said that there 

should be some additional amendments which allowed for an access holder to suggest changes 

to the MTP which did not otherwise impact on the running of the system.129  

                                                             
 
122 Queensland Rail, 2015 DAU, Schedule F, cls. 2.2(e)ς(h). 
123 Queensland Rail, sub. 1: 28. 
124 Queensland Rail, 2015 DAU, Schedule F, cls. 2.1(h), (j). 
125 See Queensland Rail, sub. 26: Schedule 7. 
126 Yancoal, sub. 27: 4. 
127 New Hope, sub. 23: 15ς17. 
128 Glencore, sub. 25: 1; Aurizon, sub. 20: 5ς6. 
129 Aurizon, sub. 20: 34ς35. 
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QCA analysis and Decision 

We do not consider that Queensland Rail's proposed Schedule F is appropriate. Instead, we 

require Queensland Rail to make amendments to Schedule F to impose stricter obligations on 

Queensland Rail to notify, consult and more appropriately seek agreement with access holders 

before making changes to the MTP and DTP. 

We have largely adopted our Draft Decision position (see section 4.1 of the Draft Decision) in 

this regard, except for some additional amendments discussed below. 

The QCA considers Queensland Rail should amend its proposed 2015 DAU, so that before 

changing the MTP or DTP, Queensland Rail is required to: 

¶ notify an expanded range of affected parties about changes to its train and maintenance 

scheduling and planning documents 

¶ consult with affected access holders in relation to all changes that affect access holders' 

scheduling 

¶ seek agreement from access holders in more circumstances 

¶ delay implementation of disputed changes, until the matter is resolved, except for urgent 

safety-related issues.  

Notify 

In our Draft Decision we proposed that Queensland Rail amend its proposed Schedule F so that 

Queensland Rail was obliged to notify affected parties of changes to the train services and other 

activities detailed in its planning and scheduling documents as early as possible and as often as 

necessary. This included notifying supply chain participants that are affected by those changes.  

To do otherwise is inconsistent with an efficiently run network and contrary to the interests of 

access holders and access seekers. 

Notifying affected parties is not, in our view, an onerous requirement. Queensland Rail is a 

sophisticated organisation that already actively notifies affected parties other than access 

holders. For example, Queensland Rail already publishes service updates and planned closures 

on its website for its related-party operations.130 We anticipate that Queensland Rail could use a 

similar website approach for notifying parties about changes to train plans across its network 

that affect non-passenger access holders and other parties. This would limit any administrative 

costs, and thereby limit any negative impact on Queensland Rail's legitimate business interests 

(s. 138(2)(b)).  

We accept Queensland Rail's position that it should not have to notify affected parties who do 

not opt in and that its obligation to notify should be able to be satisfied either by its portal or 

website, or in meetings (at Queensland Rail's discretion). This would have regard to Queensland 

Rail's legitimate business interests by minimising the administrative costs on Queensland Rail, 

while allowing notices to be available to those parties who wish to be notified. This particular 

suggestion was raised by the QCA in the Draft Decision.131 

                                                             
 
130 This includes upcoming closures for the next 14 days and those planned over the next 12 months. In 

addition, Queensland Rail announces delays to services and provides clear, regular updates for its passenger 
operations. See http://www.queenslandrail.com.au/RailServices/City/Pages/Plannedclosures.aspx. 

131 See QCA 2015: 74. 

http://www.queenslandrail.com.au/RailServices/City/Pages/Plannedclosures.aspx
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New Hope said that Queensland Rail should be required to provide six months' notice of 

proposed changes to the planned possessions which are expected to have a duration of greater 

than four days, and three months' notice of all other planned possessions (except emergency 

possessions). New Hope said that changes to planned possessions can have significant impacts 

on end users' logistics and impose material adverse cost impacts.  

We agree with New Hope in relation to the effect of changes to planned possessions. Planned 

possessions are, and should be, part of a long-term planning schedule. If these stoppages occur 

without sufficient notice, users of the network can face substantial consequences upstream or 

downstream of the network. We consider that three months' notice is not a particularly long 

period when considering the planning that initially goes into an MTP. Accordingly, we require 

that the notice period for Queensland Rail changes to planned possessions should be three 

months.  

We do not agree that the notice period for changes to planned possessions that will be longer 

than four days should be six months. We consider that a three-month notice period strikes a 

reasonable balance between flexibility and appropriate notice. This is also consistent with the 

amount of time which Queensland Rail requires from an access holder if it requests a change to 

an MTP.  

Queensland Rail should be required to give three months' notice of modifications to an MTP 

(except for urgent and emergency possession). We consider that this period of notice is 

balanced and symmetrical with an access holder's notice requirements if it wishes to change the 

MTP. It also promotes upstream and downstream efficiency, as well as planning efficiency, and 

is appropriate in regard to section 138(2), most notably section 138(2)(a), (d), (e) and (h).  

We remain of the view that an approach to notify a broader range of stakeholders of changes to 

the train plans when they are proposed and implemented will enable the efficient operation 

and use of significant infrastructure by providing affected parties with timely information that 

they could use to manage and mitigate the impact (ss. 138(2)(a) and 69E of the QCA Act). As 

such, we also consider this requirement to be in the public interest, and in the interests of 

access holders and seekers (s. 138(2)(d), (g), (e), (h)). Therefore, we consider it appropriate to 

require the 'opt-in' notification of a wide range of supply chain participants, having regard to all 

the criteria in section 138(2). 

Summary 4.1 

The NMPs in Schedule F of the 2015 DAU must provide that:  

(a) Queensland Rail is obliged to notify a broader range of parties about changes 

to its train plans. However, Queensland Rail is only required to notify parties 

(other than access holders) who have opted to be notified 

(b) Queensland Rail be required to give three months' notice of modifications to 

the MTP (except for urgent and emergency possessions).  

See clauses 2.1(d), 2.1(m) and 2.2(c) in Schedule F to Appendix F. 
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Consult 

In our Draft Decision, we required Queensland Rail to consult in a wider range of circumstances 

with access holders who were affected by changes to an MTP or DTP.  

We do not accept Queensland Rail's position that our proposed amendments are impracticable, 

given the large number of changes and short planning windows leading up to the day of 

operation.132  

While it may advance Queensland Rail's legitimate business interests not to consult on 

operational constraints that affect the DTP, we consider that the absence of such consultation 

does not promote the efficient use and operation of rail infrastructure (s. 138(2)(a), (b)). Nor is 

it in the interests of access seekers or holders (s. 138(2)(e), (h). We therefore are of the opinion 

that the amendments outlined in our Draft Decision are appropriate, having regard to all the 

criteria in section 138(2). 

We consider Queensland Rail should consult with access holders on all operational constraints 

that affect the access holder's scheduled paths on the DTP. Queensland Rail need only make 

reasonable endeavours to consult in the case of urgent or emergency possessions and pressing 

safety issues.133 We understand that Queensland Rail consults on most operational constraints 

in practice, as consulting about changes to its DTP is an essential part of providing a service to 

its customers.  

We also do not accept Queensland Rail's position that being obliged to consult with relevant 

access holders in relation to operational constraints which affect those access holders' 

scheduled paths on a DTP could put Queensland Rail in a position where it is unable to comply 

with its statutory obligations or incurs additional liability because third parties dictate safety 

requirements regarding its network.134  

This is because the obligation is merely to consult (and as discussed below, make reasonable 

endeavours to agree about changes). The effect of the amendments is to provide for some 

cooperation between parties who both have an interest in, and are affected by, the scheduling. 

Plainly, any statutory obligations or additional liabilities on Queensland Rail would be relevant 

to an assessment of the reasonableness of its action. 

Given this, a broad obligation to consult is not an onerous requirement on Queensland Rail. To a 

large extent, our Decision formalises what occurs in practice anyway.  

It also promotes the efficient use and operation of the rail network, as it provides access 

seekers and access holders with greater certainty they will receive a standard of service 

consistent with their TSEs (s. 138(2)(a), (e), (h)). 

We agree with New Hope's suggested amendments to create an obligation to make access 

available based on the DTP and create a link between the MTP and DTP.135 These amendments 

provide that a DTP is developed from, and consistent with, the applicable MTP. We consider 

that these suggested amendments provide clarity around Queensland Rail's obligations in 

relation to DTPs. We consider that this clarity further helps to promote the efficient use of and 

operation of the rail infrastructure, while clearly delineating each party's responsibilities in 

                                                             
 
132 Queensland Rail, sub. 26, Schedule 7: 6. 
133 Many safety issues will be addressed by urgent or emergency possessions, but some result in other 

measures such as speed restrictions. 
134 Queensland Rail, sub. 26, Schedule 7: 7. 
135 New Hope, sub. 23: 16. 
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relation to train scheduling (s. 138(2)(a), (b), (e), (h)). It may also advance Queensland Rail's 

legitimate business interests for obligations to access holders to be clearly outlined, so that 

each party knows where it stands in relation to each other (s. 138(2)(b)). 

Summary 4.2 

The NMPs in Schedule F of the 2015 DAU must: 

(a) provide for Queensland Rail to consult access holders in relation to all 

operational constraints that affect the access holder's scheduled paths on the 

DTP, except in the case of urgent or emergency possessions, when Queensland 

Rail need only make reasonable endeavours to consult. 

(b) clarify Queensland Rail obligations in relation to making access available 

based on the relevant DTPs.  

See clauses 2.2(b), 2.2(e), 2.2(f), 2.2(j) and 2.2(j)(iii) in Schedule F to Appendix F.  

 
Seek agreement 

The 2015 DAU provided that Queensland Rail would seek agreement from access holders for all 

changes to the MTP that were not consistent with contracted TSEs.  

In our Draft Decision we also required that Queensland Rail make reasonable endeavours to 

agree with access holders about changes to the DTPs that affected those access holders' TSEs.  

In doing so, we accepted that Queensland Rail could make an exception for urgent and 

emergency possessions and pressing safety matters such as speed restrictions, but we still 

proposed that its planners and controllers should make reasonable endeavours to consult about 

changes to the DTP.  

We do not agree with New Hope's suggestion to delete the reference to urgent possessions. We 

believe that Queensland Rail is currently in the best position to understand its own 

requirements in relation to emergency and urgent possessions.  

Queensland Rail said: 

Seeking agreement ... provides no perceivable benefit ... as Network manager, Queensland Rail 

already ensures that it consults with affected parties on changes.136 

Queensland Rail did not accept our Draft Decision, but considered that the obligation to seek 

agreement, despite the fact that it already consulted with affected parties, would impose a 

significant administrative burden.137  

As Queensland Rail already consults with affected parties, we cannot accept the assertion of an 

added significant administrative burden. Our required amendment to seek agreement does not 

impose obligations on Queensland Rail in relation to non-affected parties, only relevant access 

holders. Further, our amendments only require Queensland Rail to use reasonable endeavours 

to seek agreement. Our required amendments would therefore not create an oppressive 

administrative burden.  

Timeliness in respect of the start and finish of planned possessions is a fundamental indicator of 

the efficiency of the management of a rail network. As the name implies, planned possessions 
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137 Queensland Rail, sub. 26, Annexure 7: 7. 
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are typically settled well in advanceτsometimes two years or more before the day of 

operation. If planned possessions are changed at a late stage, a range of parties that have relied 

on those long-established plans will be adversely affected. Therefore, varying the DTP from the 

MTP for changes to planned possessions should be an unusual event, particularly as all traffics 

on Queensland Rail's network are timetabled.  

We therefore consider that Queensland Rail's proposed requirements for making such changes 

are not appropriate having regard to the interests of access seekers and holders in terms of 

giving them certainty about receiving their TSEs (s. 138(2)(e), (h)). They also hinder the efficient 

use and operation of the rail infrastructure (s. 138(2)(a)), as they place too little onus on 

Queensland Rail to adhere to the timing of its planned possessions. Therefore, while it may be 

in Queensland Rail's legitimate business interest to change the time of possessions (s. 138(2)(b), 

we consider that Queensland Rail's proposal is not appropriate. 

As mentioned above, we do not consider it appropriate that Queensland Rail should be required 

to agree with affected access holder in relation to changes to the DTP. Rather, we require that 

Queensland Rail make reasonable endeavours to agree any changes to planned possessions in 

the DTP compared with the MTP, where those changes affect TSEs. Also, we consider that 

Queensland Rail should be able to vary the DTP from the MTP without seeking agreement from 

affected access holders in cases of emergency possessions and pressing safety issues.  

We would be concerned, however, if Queensland Rail consistently failed to adhere to the timing 

of planned possessions. We therefore require Queensland Rail to report on whether it has 

adhered to the timings of the planned possessions in its MTP.  

This reasonable-endeavours regime for changes to planned possessions in the DTP supports the 

efficient use and operation of the rail network, and the interests of access seekers and holders, 

in giving them certainty about receiving their TSEs (s. 138(2)(a), (e), (h)). 

Summary 4.3 

The NMPs and reporting requirements in the 2015 DAU must provide that Queensland Rail: 

(a) make reasonable endeavours to seek agreement from affected access holders 

where it varies the DTP from the MTP, except for emergency possessions and 

pressing safety issues  

(b) report on its adherence to timings of planned possessions in the MTP. 

See clause 5.1.2(a)(x) and Schedule F, clause 2.2(f) in Appendix F. 

 
Delaying disputed changes until resolution 

We require Queensland Rail to amend its proposed Schedule F, so that where an access holder 

disputes a change to the MTP, other than in cases of an emergency or urgent possession or a 

pressing safety matter, then the change should take effect once the dispute is resolved via the 

dispute resolution mechanisms in the 2015 DAU.  

We consider that allowing changes to the MTP to go ahead while they are subject to a dispute 

would be detrimental to the interests of access seekers and holders (s. 138(2)(e), (h)) and that 

this outweighs any legitimate business interest Queensland Rail may have in going ahead with 

changes it has decided are desirable.  
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Asciano said that either truncated timeframes or an alternative to the DAU dispute resolution 

provisions were required to allow a timely resolution of disputes over train plan changes.138 We 

are not convinced of the merits of a separate truncated process applying in this circumstance. 

We consider it sufficient that the parties should act reasonably in any event, and consider that 

this should provide for timely resolution of disputes.  

We do not agree with Queensland Rail's (and implicitly Asciano's) position that our proposed 

amendment will lead to inefficiencies and disruptions to the running of the network in some 

cases. Nor do we agree with Queensland Rail's proposition that stakeholders could use the 

process frivolously, as there is no evidence to date that stakeholders have acted in such a 

manner.139 

Relevantly, we note that for changes to the MTP an access holder's agreement is 'not to be 

unreasonably withheld'. We have, in addition to the changes required in the Draft Decision, also 

included that the dispute provision operates in relation to 'bona fide' disputes. We consider that 

these factors should mitigate against any fears Queensland Rail has about 'frivolous' disputes.  

Also, given that any change to the MTP that is not an urgent or emergency possession or 

pressing safety matter should, as noted by Queensland Rail140, occur at least three months 

before the day of operation, Queensland Rail and its access holders should have sufficient time 

to resolve disputes under the provisions in the access agreements. We consider that this 

reasoning also applies to Asciano's concerns.  

Our required amendments promote the efficient use and operation of the rail network and the 

interests of access seekers and holders (s. 138(2)(a), (e), (h)). 

Summary 4.4 

The rules for changes to train plans in Schedule F of the 2015 DAU must provide for 

delaying changes to the MTP until related bona fide disputes are resolved.  

See clause 2.4 in Schedule F to Appendix F. 

 

4.2 Minimising the adverse effects of operational constraints 

Queensland Rail proposed to use reasonable endeavours to minimise any material adverse 

effects of planned, urgent or emergency possessions, that prevented train services from 

operating 'substantially in accordance with the Access Holder's Train Service Entitlement'.141 

In our Draft Decision, we proposed that Queensland Rail be required to use reasonable 

endeavours to minimise the material adverse effects in relation to all operational constraints. 

We also proposed that Queensland Rail be required, when mitigating material adverse effects 

caused by changes to the MTP or DTP, to use reasonable endeavours to offer substitute train 

paths that an access holder could actually use.142 

                                                             
 
138 Asciano, sub. 28: 17. 
139 Queensland Rail, sub. 26, Annexure 7: 7ς8. 
140 Queensland Rail, sub. 26, Annexure 7: 7. 
141 Queensland Rail, 2015 DAU, Schedule F, cl. 2.3. 
142 See QCA 2015: 78ς80 and the QCA's 2015 DAU cl. 2.3, which introduced the concepts of 'useable schedule 

time' and 'alternative schedule time'. 
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Stakeholders' comments 

Stakeholders agreed with our required amendments, but suggested some further 

amendments.143 

Queensland Rail did not accept our required amendments and said they did not balance the 

interests of all parties appropriately.144 

QCA analysis and Decision 

We are of the view that Queensland Rail should use reasonable endeavours to minimise any 

resulting material adverse effects of all operational constraints, consistent with the obligations 

in its access agreements. We are also of the view that where Queensland Rail intends to provide 

a replacement path, the replacement path should be, within reason, a path the access holder is 

able to use efficiently.  

Our Decision has adopted the Draft Decision position in this regard (see section 4.2 of the Draft 

Decision). 

Obligation to address adverse effects 

Any operational constraint has the potential to result in an access holder's scheduled train 

services not being met.  

But Queensland Rail's proposal that it will use reasonable endeavours to address adverse 

effects only in relation to possessions means that a range of disruptions including speed 

restrictions and other safety-related matters will not be covered.145 

Minimising adverse effects only in relation to operational constraints which are possessions is 

not in the interest of access seekers or access holders in receiving their TSEs, or consistent with 

the efficient use and operation of the rail network (s. 138(2)(a), (e), (h)). This concern outweighs 

any legitimate business Queensland Rail may have in leaving the adverse effects unaddressed 

(s. 138(2)(b)). We therefore cannot consider Queensland Rail's proposal to be appropriate 

having regard to all the criteria in section 138(2). 

Accordingly, we require that Queensland Rail use reasonable endeavours to minimise the 

effects of operational constraints wherever a TSE is affected. This broader responsibility on 

Queensland Rail is reasonable because the proposed requirement is not open-ended. In 

particular, in using 'reasonable endeavours to minimise' the effects of the change, Queensland 

Rail may take into account a range of commercial and operational matters, including safe 

operation of the network.146  

We consider that this appropriately balances the interests of all parties. 

We consider that this is appropriate having regard to the legitimate business interest of 

Queensland Rail as it provides enough flexibility in complying with the requirement 

(s. 138(2)(b)). It also places sufficient onus on Queensland Rail to consider the interests of 

access seekers and holders in receiving their TSEs (s. 138(2), (e), (h)). 

                                                             
 
143 See New Hope, sub. 23: 16ς17; Yancoal, sub. 27: 4; Glencore, sub. 25: 1; Aurizon, sub 20: 5ς6. 
144 Queensland Rail, sub. 26, Schedule 7: 9. Queensland Rail's detailed comments were limited to those made in 

relation to the new definitions and obligations in relation to alternative scheduled times.  
145 Queensland Rail, 2015 DAU, Schedule F, cl. 2.3(a). 
146 Queensland Rail, 2015 DAU, Schedule F, cls. 2.3(a) and (b). 
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Useful train paths 

In our Draft Decision, we also included two new definitions which had the effect of requiring 

Queensland Rail to have regard to the usefulness of the alternative schedule times which it 

offered in substitute for varied paths of access holders. 

All stakeholders, except Queensland Rail, agreed with these required amendments. New Hope 

suggested some additional amendments to the definition of 'useable schedule time'.147 Aurizon 

and Asciano also suggested that if Queensland Rail cannot offer a useable schedule time, and 

the offered replacement path is not useable by an operator, it should be recorded as a 

Queensland Rail Cause.148 Queensland Rail considered that the obligations should be on each 

operator to accommodate the alternative paths which Queensland Rail offers in substitution for 

varied paths.149  

Despite the concerns raised by Queensland Rail in its December 2015 submission, we are of the 

opinion that Queensland Rail should be required to have regard to the utility of any alternative 

paths. We consider that this is the appropriate outcome for a number of reasons, including: 

¶ Queensland Rail is in the best position to have an overall understanding of the operation of 

the network and the relevant available paths and schedules. 

¶ Most variations to the MTP and DTP will be as a result of Queensland Rail's changes. 

Queensland Rail has contracted to provide access and has agreed to provide train paths in 

accordance with the MTP and DTP. If these are changed, there could be substantial 

inconvenience and cost to an operator.  

¶ The required amendments do not impose an absolute obligation. They only require 

Queensland Rail to use reasonable endeavours. We consider that the reasonable 

endeavours test still provides some flexibility for Queensland Rail if it cannot, after 

consulting with the relevant access holder, provide an ideal replacement. 

The current replacement path rules are not in the interests of access seekers or access holders 

in receiving their TSEs (s. 138(2)(e), (h)). In particular, Queensland Rail's proposal is one-sided to 

the extent that it is in conflict with the interests of access seekers and holders, which could 

make the operation and use of the network less efficient (s. 138(2)(a), (e), (h)).  

We do not consider it appropriate, given the required amendments which place additional 

obligations on Queensland Rail regarding variations to the MTP and DTPs, to include New 

Hope's suggested amendments or Aurizon's and Asciano's suggestions in relation to increasing 

the scope of the definition of 'Queensland Rail Cause'.150  

We consider that our required amendments will increase the obligations on Queensland Rail 

sufficiently. Our amendments will have the effect of minimising interruptions to access holders' 

schedules, allow for disputes to be lodged with the QCA, and require Queensland Rail to consult 

and seek agreement where relevant. We consider that these changes strike an appropriate 

balance between Queensland Rail's and access holders' interests. We consider that to include 

New Hope's suggestions and/or to increase the scope of the definition of 'Queensland Rail 

Cause' would tip the balance too far in favour of one party.  

                                                             
 
147 See New Hope, sub. 23: 16ς17; Yancoal, sub. 27: 4; Glencore, sub. 25: 1; Aurizon, sub. 20: 5ς6. 
148 Aurizon, sub. 20: 45; Asciano, sub. 28: 17. 
149 Queensland Rail, sub. 26: 9ς10. 
150 Aurizon, sub. 20: 45.  
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Summary 4.5 

The operational constraints provisions in Schedule F of the 2015 DAU must provide that 

Queensland Rail is required to use reasonable endeavours to minimise the material adverse 

effects of all operational constraints and also use reasonable endeavours to offer useable 

replacement train paths.  

See clauses 2.3(a) and 2.3(c) in Schedule F, and definitions of 'alternative schedule time' 

and 'useable schedule time' in Appendix F. 

 

4.3 Coordination with adjoining networks  

Queensland Rail's 2015 DAU proposal 

Queensland Rail proposed to use reasonable endeavours to consult with other railway 

managers on coordinating maintenance activities, developing MTPs and amending the ORM, 

and to minimise adverse effects on through-running trains.151  

In our Draft Decision, we proposed making the obligations to consult and minimise adverse 

effects in relation to through-running trains more robust.152 

Stakeholders' comments 

Stakeholders supported our proposed amendments and said that that coordination with other 

railway managers is essential to the efficient use and operation of Queensland Rail's 

infrastructure.153 New Hope said 'the rail network will not operate efficiently unless Queensland 

Rail is properly engaged in alignment/coordination activities'.154  

Queensland Rail did not accept our proposed amendments. Queensland Rail said that the QCA 

had no authority to require Queensland Rail to consult or otherwise communicate with other 

railway managers.155 

QCA analysis and Decision 

We consider Queensland Rail should always consult with adjoining network managers on 

scheduling and other operating matters affecting both networks rather than just using 

reasonable endeavours to consult 'as relevant' and 'from time to time'. We consider that rather 

than merely having a 'view to' minimising adverse effects, Queensland Rail should be required 

to use reasonable endeavours to minimise the effect of any scheduling decisions or changes on 

through-running trains. 

We have adopted our Draft Decision position in this regard (see section 4.3 of the Draft 

Decision).  

We consider that Queensland Rail's 2015 DAU proposal is too weak a level of obligation for such 

an important matter given that a large proportion of freight services contracted to use 

Queensland Rail's network use track managed by other operators for part of their journey. This 

                                                             
 
151 Queensland Rail, 2015 DAU, cl. 4.2. 
152 See QCA 2015: 81ς82. 
153 See New Hope, sub. 23: 17. 
154 New Hope, sub. 10: 39. 
155 Queensland Rail, sub. 26: 11. 
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includes all services travelling along the North Coast line between Gladstone and 

Rockhampton.156 

Consultation with other adjoining networks involves giving other parties the information about 

the operation of Queensland Rail's below-rail infrastructure, which is necessary to enable 

effective access to the declared service. Furthermore, upstream and downstream systems, and 

the network itself, must be coordinated at the points of overlap to avoid interruptions to train 

services and be delivered efficiently and in a timely manner. To do otherwise, would preclude 

effective access to the services provided by Queensland Rail's below-rail infrastructure. 

We do not agree with Queensland Rail that we do not have the authority to impose this 

obligation on Queensland Rail.  

We have had regard to Queensland Rail's legitimate business interests in considering its 

proposed rules for scheduling through-running trains157 and we do not consider that this 

obligation will impose a significant financial burden on Queensland Rail. We consider that 

Queensland Rail's proposal is not appropriate, having regard to the interests of access holders 

and seekers in receiving their TSEs, as it is too narrow, given the importance of proper 

scheduling to through-running trains.  

Queensland Rail's proposal, therefore, does not promote the efficient use and operation of the 

rail infrastructure (s. 138(2)(a), (e), (h)).  

We require that Queensland Rail consult on scheduling changes that affect other railway 

managers and that it use reasonable endeavours to minimise the effects of these changes, 

rather than just having 'a view' to doing so.158 

Summary 4.6 

The 2015 DAU must provide that Queensland Rail is required to consult with other railway 

managers on scheduling and other matters affecting both networks and use reasonable 

endeavours to minimise the effect on through-running trains.  

See clause 4.2 in Appendix F. 

 

4.4 Passenger services 

We require that Queensland Rail amend the NMPs in its 2015 DAU so that a network controller 

must be 'acting reasonably' when forming a belief that it is necessary to give priority to 

passenger train services. 

We have adopted our Draft Decision position in this regard except for the change discussed 

below (see section 4.4 of the Draft Decision).  

Stakeholders' comments 

Stakeholders agreed with our Draft Decision. New Hope said it: 

                                                             
 
156 See also New Hope's discussion on the various possible futures for the West Moreton system: New Hope, 

sub. 23: 17. 
157 Trains from adjoining networks which interact with Queensland Rail's network. 
158 Queensland Rail, 2015 DAU, cl. 4.2. 
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appreciates the legislative requirement for passenger priority, but it is not in the interests of 

Access Seekers or Access Holders, the public interest or efficient use of the infrastructure for 

passenger priority to become a cloak for poor planning and scheduling practices.159 

Queensland Rail objected to our proposed amendment, saying that the QCA Act did not 

override the TI Act and that Queensland Rail, if it failed to comply with its passenger priority 

obligations, might face substantial civil penalties.160 

QCA analysis and Decision 

We accept that Queensland Rail has legislative obligations in relation to passenger trains. 

However, we do not consider that our required amendments result in the QCA Act overriding 

the TI Act. Nor do we accept the implicit proposition that, by having a network controller act 

reasonably, Queensland Rail will somehow become more exposed to penalties under the TI Act.  

The intention and effect of the amendments is simply to provide that a belief formed by the 

network controller must be reasonable. This is not a particularly onerous standard and one that 

a network controller should be meeting in any event. The explicit inclusion of this standard 

removes the unfettered discretion which, although not likely, could be used by Queensland Rail 

to cloak poor planning and scheduling. 

For the most part, Queensland Rail's 2015 DAU provisions provide a balance between the public 

interest in safe and timely operation of passenger trains, the legitimate business interests of 

Queensland Rail as operator of those passenger trains and provider of below-rail services, and 

the interests of non-Queensland-Rail access seekers and holders (s. 138(2)(d), (b), (e), (h)).  

We have accepted Queensland Rail's submission that the subclause (cl. 2.2(e)(i)(C) of Schedule 

F) which allows Queensland Rail to vary the DTP in relation to its passenger trains where no 

other access holder is affected should be reinstated (we proposed in the Draft Decision to 

delete this subclause). We consider that this is appropriate given the checks and balances we 

have applied to other variations to the MTP and DTP. 

However, Queensland Rail has not specified that the network controller must act reasonably in 

determining that it is necessary to act to favour passenger services in such circumstances. Given 

that, in relation to passenger services, Queensland Rail is a related access provider161, 

Queensland Rail may have a potential conflict of interest and be inclined to support actions 

(beyond those provided in the QCA Act or envisioned by the QCA in relation to peak services in 

the metropolitan system) to prevent passenger trains from being late. Similarly, without a 

decision having to be based on relevant, objective evidence, decisions which may have a 

materially adverse effect on access holders could be made based on any number of irrelevant 

factors. 

We therefore consider Queensland Rail's passenger service provisions do not appropriately 

balance the interests of Queensland Rail and access seekers and access holders. As such, we do 

not consider it appropriate to approve Queensland Rail's proposal having regard to all the 

approval criteria in section 138(2). 

We consider that it is appropriate to require the network controller to act reasonably when 

forming a view about scheduling to favour passenger trains because it advances the interests of 

access holders and promotes the efficient use and operation of Queensland Rail's network. We 
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do not consider the amendments to be contrary to Queensland Rail's legitimate business 

interests because we do not consider that that amendments would cause Queensland Rail to 

fail to satisfy its obligations either under the TI Act or the pending access undertaking 

(s. 138(2)(a)).  

We also adopt Section 4.5 of our October 2014 Draft Decision and require Queensland Rail to 

clearly specify the NMPs in the undertaking will apply to all services including Queensland Rail's 

own passenger services. 

Summary 4.7 

The operating requirements and NMPs in the 2015 DAU must:  

(a) clearly specify that the NMPs will apply to all services including Queensland 

Rail's own passenger services; and 

(b) provide that a network controller is required to be 'acting reasonably' when 

forming a view that it is necessary to give priority to passenger services.  

See clause 4.1(d) and Schedule F, clauses 3(i)(i), 3(i)(ii) in Appendix F. 

 

4.5 Operating Requirements Manual 

Queensland Rail has proposed that a variety of rules and procedures for use of the network by 

train operators be set out in the ORM. These standard provisions, most of which were included 

in the SAA in the previous 2008 undertaking, are common across the network and not subject to 

individual variation between different access agreements. They address, among other things: 

¶ interface risk management162, including environmental risk management 

¶ safe working procedures and safety standards 

¶ incident and emergency response procedures 

¶ various technical requirements for train control and network planning 

¶ requirements such as those for forecasts by the operator of expected train services and how 

and when safety notices will be issued.163 

Queensland Rail said in its material accompanying the 2015 DAU that the ORM reflected 'an 

appropriate allocation of risks for its business'.  

In our Draft Decision, we proposed that the ORM be amended in a number of places to make 

certain requirements more reasonable, improve its operation and clarity, and enable a proper 

fit with the 2015 DAU and SAA.  

Stakeholders' comments 

Stakeholders other than Queensland Rail agreed with the amendments we proposed in our 

Draft Decision. Aurizon said that, in addition to the QCA's proposed amendments, Queensland 
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Rail should also be obliged to consult with access holders in relation to changes to the ORM due 

to safety matters and also in relation to changes to the interface standards.164 

Aurizon also noted a number of specific objections to the ORM which was submitted by 

Queensland Rail in December 2015.165 New Hope said it supported the QCA's proposed 

amendments as an appropriate rebalancing but also noted some specific comments.166 

Asciano said that the obligation on an operator to provide contact details should be reciprocal. 

It also said that if the dispute resolution process under the access undertaking did not apply to 

the ORM then that should be stated explicitly.167 

Queensland Rail said that, generally, the QCA's proposed amendments made the ORM 

unnecessarily prescriptive and limited Queensland Rail's ability to plan and respond to demand 

on the network. Queensland Rail also highlighted its concerns in relation to particular provisions 

within the QCA's proposed ORM.168  

Queensland Rail submitted an amended ORM which reverted to its previous version, except for 

changes that Queensland Rail said it considered necessary to update the ORM to comply with 

the Transport (Rail Safety) Act 2010 and Queensland Rail's systems and procedures. This ORM 

largely disregarded the QCA's proposed amendments.169 

QCA analysis and Decision 

We consider that Queensland Rail should amend the ORM to balance the obligations and 

requirements between Queensland Rail and train operators, and to clarify how various 

procedures will operate and link with relevant provisions in the undertaking and SAA. 

This Decision has largely adopted the Draft Decision in this regard; however, we have made 

some additional changes to the ORM (see section 4.5 of the Draft Decision). 

We consider that much of the ORM proposed by Queensland Rail as part of its 2015 DAU 

represents a reasonable way of moving a variety of procedures from individual access 

agreements to a document that will apply to all access holders.  

We also accept a number of Queensland Rail's most recent amendments as reasonable, 

appropriate and conforming to Queensland Rail's current practice.  

However, we accept stakeholders' concerns that a variety of amendments to the ORM are also 

required to improve the balance of risks and responsibilities between Queensland Rail and its 

access holders, and make various provisions clearer or more reasonable.170 

As noted above, Queensland Rail only provided comments in relation to some of the 

amendments we required in the Draft Decision. The remainder were not raised, but were 

presumably not accepted, as evidenced by Queensland Rail's December 2015 version of the 

ORM, which does not contain the QCA's proposed amendments. 

                                                             
 
164 Aurizon, sub. 20: 45ς46, 54. 
165 Aurizon, sub. 29: 15. 
166 New Hope, sub. 32: 40ς43. 
167 Asciano, sub. 28: 18. 
168 Queensland Rail, sub. 26: 105. 
169 See Queensland Rail, sub. 26, Annexure 6. 
170 Aurizon, sub. 6: 29, 30, 31ς32; Asciano, sub. 5: 27ς29. The various matters covered by the ORM are 
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We agree with Aurizon that Queensland Rail should be required to provide full details of any 

complaints (see cl. 2.1(d)(D) of the proposed ORM in the Draft Decision).171 Queensland Rail 

proposed to provide only a summary of any complaints. However, we agree that full details of 

any complaints will allow the most appropriate consideration of the complaints in any interface 

risk assessment.  

Aurizon also supported the QCA's proposed amendments in relation to baseline environmental 

data and said that, if applicable, the requirements for environmental controls should be based 

on an understanding of the existing environmental conditions.172 

Moreover, while it may advance Queensland Rail's legitimate business interest to manage its 

network in a way that it considers safe and efficient, in some cases its proposed ORM goes 

beyond what is required from Queensland Rail in order to meet its regulatory and contractual 

obligations (s. 138(2)(b)). In particular, Queensland Rail's proposal is one-sided in areas such as 

emergency responses and the treatment of baseline environmental standards to the extent that 

it is not in the interest of access seekers and holders and is likely to make the operation and use 

of the network less efficient (s. 138(2)(a), (e), (h)). Therefore, while we accept much of 

Queensland Rail's proposed ORM, we do not consider it appropriate to approve it as submitted, 

having regard to all the approval criteria in section 138(2). 

Table 7 provides our responses to those aspects of the QCA's proposed ORM on which 

Queensland Rail did comment.  

Table 7: Queensland Rail's ORM concerns and QCA responses 

QCA reference 
clause 

Queensland Rail concern173 Stakeholders' 
comments 

QCA response 

2.2(b) It cannot update its safety 
management systems to 
accommodate the 
requirements of individual 
operators. 

New Hope said safety 
was the objective 
rather than avoiding 
changes to 
Queensland Rail's 
safety management 
system.174 

It is appropriate that the IRMP 
consider the obligations of 
both parties in relation to the 
risks identified. Queensland 
Rail can update its safety 
management systems in 
appropriate circumstances. 

2.4 The amendments in relation 
to the removal of assumptions 
regarding baseline 
environmental standards were 
unbalanced, uncommercial 
and made obligations 
reciprocal, whereas the risks 
were solely the preserve of 
the operator. 

New Hope said that 
Queensland Rail had 
no reasonable basis to 
avoid its 
responsibilities for 
environmental risks.175 

The QCA's amendment does 
away with the previous 
assumption that the network is 
taken to meet all 
environmental standards. 
Future environmental impacts 
should be assessed based on 
all available information, 
without being constrained by 
an assumption that is not 
supported by data. This should 
not require Queensland Rail to 
undertake baseline studies of 
the whole network. It is also 
more balanced than 
Queensland Rail's proposal 

                                                             
 
171 Aurizon, sub. 29: 15. 
172 Aurizon, sub. 29: 15. 
173 See Queensland Rail, sub. 26: 105ς106 for summaries of Queensland Rail's concerns. 
174 New Hope, sub. 32: 40. 
175 New Hope, sub. 32: 41. 
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QCA reference 
clause 

Queensland Rail concern173 Stakeholders' 
comments 

QCA response 

which places all the risk on the 
access holder.  

2.6 The amendment to include 
the EIRMR176 process was 
unnecessary, as identification 
and management of 
environmental risks was 
specifically dealt with in the 
IRMP process. 

New Hope said that 
the process proposed 
by the QCA was quite 
specific to 
environmental risks.177 

The required amendments 
clarify each party's 
responsibility and the process 
in relation to the EIRMR. 
However, we have removed 
some duplication and 
simplified the drafting (the 
relevant clause is now cl. 2.5 in 
Schedule G to Appendix F). 

2.6(j)178 Unresolved environmental 
matters disputes should be 
referred to an appropriate 
expert not the QCA. 

New Hope said that 
the QCA could engage 
experts on matters 
such as this.179 

The QCA, when conducting an 
arbitration, can have regard to 
suitable experts if necessary 
(see s. 197(1)(e) of the QCA 
Act). 

3.1 The operation of a 
'reasonableness' test is 
unclear and may lead to the 
'watering down' of 
Queensland Rail's 
environmental and safety 
requirements. 

New Hope said that 
Queensland Rail was 
being unnecessarily 
concerned with 
exceptions to safe-
working procedures 
and standards.180 

A requirement to act 
reasonably will not have the 
effects Queensland Rail 
suggests. Rather, including 
these words helps to minimise 
the risk of frivolous and 
opaque decision-making. 

4.3 The operation of a 
'reasonableness' test in 
practice was unclear. 

New Hope said the 
'reasonableness' 
clause provided 
appropriate 
balance.181 

The inclusion of the obligation 
to act reasonably would not be 
vague or unclear in practice. 
Rather, it provides that 
directions should be based on 
evidence. Queensland Rail's 
directions should be 
objectively reasonable. 

6.5(c), 6.8, 6.9 The amendments to its 
communication system 
change notification 
requirements imposed unduly 
onerous obligations. 

New Hope said that 
the obligation to 
update was 
reasonable given that 
Queensland Rail was 
the owner of the radio 
network.182 New Hope 
also considered the 
changes to cls. 6.8 and 
6.9 to be 
reasonable.183 

Queensland Rail is already able 
to communicate with 
operators and stakeholders via 
its website, which is not 
onerous. A similar method of 
communication would suffice. 
Queensland Rail did not 
otherwise substantiate its 
concerns. 

7.1.1 The 'reasonableness' test in 
relation to the provision of 

New Hope said it was 
entirely reasonable for 

See our response to 
Queensland Rail's comments in 

                                                             
 
176 Environmental Investigation and Risk Management Report. 
177 New Hope, sub. 32: 41. 
178 Now 2.5(i) in Schedule G to Appendix F. 
179 New Hope, sub. 32: 41. 
180 New Hope, sub. 32: 41. 
181 New Hope, sub. 32: 41. 
182 New Hope, sub. 32: 42. 
183 New Hope, sub. 32: 42. 
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QCA reference 
clause 

Queensland Rail concern173 Stakeholders' 
comments 

QCA response 

safety updates in practice was 
unclear. 

Queensland Rail to 
provide safety 
updates.184 

relation to cl. 4.3 (above). 

'Safety Standards' The definition of safety 
standards should be limited to 
those standards relevant to 
the operator's activities and 
Queensland Rail should only 
be required to provide an 
operator with Queensland 
Rail's internal standards. 

New Hope 
acknowledged that 
the definition was 
quite broad and might 
include information 
that Queensland Rail 
did not have.185 

We accept that Queensland 
Rail should only be required to 
provide an operator with 
Queensland Rail's internal 
standards. However, the 
definition of safety standards 
should be broad enough to 
include standards which are 
applicable but not necessarily 
Queensland Rail's internal 
standards. This is because 
there may be standards, in 
addition to Queensland Rail's 
internal standards, to which 
operators must comply. 

To the extent that Queensland 
Rail is aware of other safety 
requirements that are relevant 
to trains operating on its 
network, it should be obliged 
to make the operator aware of 
them.  

'Safeworking 
Procedures' 

The definition of safeworking 
procedures should be limited 
to those standards relevant to 
the operator's activities. 

New Hope said the 
QCA's amendments 
were appropriate.186 

Our decision is the same as 
above ('Safety Standards'). 

 

Interface standards 

We consider it appropriate to limit Queensland Rail's discretion to unilaterally amend or vary 

the interface standards187 without consultation, as Queensland Rail's maintenance 

requirements are linked to these interface standards. If Queensland Rail has the ability to 

unilaterally amend the interface standards without consultation, it erodes the certainty which 

access seekers and holders have in relation to Queensland Rail providing the contracted level of 

access. While this may advance Queensland Rail's legitimate business interests (s. 138(2)(b)), it 

is contrary to the interests of access seekers and access holders or the public interest in having 

an efficient and competitive network (s. 138(2)(a), (d), (e), (h)). Accordingly, we do not consider 

it appropriate to approve an ORM that includes a unilateral ability to amend interface standards 

without consulting with access holders, having regard to all the approval criteria in section 

138(2). 

                                                             
 
184 New Hope, sub. 32: 42ς43. 
185 New Hope, sub. 32: 43. 
186 New Hope, sub. 32: 43. 
187 The interface standards are Queensland Rail's minimum requirements or standards relating to the interface 

between a train and the network with which the applicable rolling stock and train configurations must 
comply in order to operate on the network. 
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Interface risk training and environmental matters 

Some of our more significant proposed amendments relate to interface risk training, 

environmental standards and environmental risk management. 

This includes a requirement to provide training to an access seeker/holder's staff or contractors 

on how to address an interface risk, where they can only obtain that training from Queensland 

Rail.188 The requirement is appropriate, as it also provides that Queensland Rail will be able to 

recover a reasonable commercial charge for providing the training. Our proposed amendment 

reflects the drafting of an equivalent clause in the previous 2008 undertaking SAAs.189 

In addition, we require that the ORM include an environmental risk management process to 

specify how the operator will prepare an EIRMR and agree it with Queensland Rail.190 

Queensland Rail said that our required amendments were overly prescriptive and that the IRMP 

already included the obligation to undertake an EIRMR. Whilst we agree that the EIRMR 

provisions can be relaxed slightly (and have so amended the ORM accordingly), we consider a 

specified EIRMR process is more efficient and better protects the interests of access seekers and 

holders. Our proposed amendments are largely based on the drafting of an equivalent clause in 

the previous 2008 undertaking SAA.191  

Other amendments 

We also require a range of other amendments that improve the operation of the ORM and the 

procedures it specifies, including to: 

¶ amend the definition of 'comparison train length' to provide for variation of parameters;192 

¶ specify that a sample Interface Risk Management Plan (IRMP) be published on Queensland 

Rail's website to give new access seekers an indication of what is addressed in the 

document, as it is required in order to conclude an access agreement;193 

¶ specify that an operator's obligations to provide emergency response and incident 

management plans will be subject to the terms of an access agreement;194 

¶ require that operators notify only the train control centre about contact details;195 

¶ require that Queensland Rail consult (but not agree on) the location of train crew breaks;196 

¶ require that the operator's controller (not train crew) notify Queensland Rail's controller and 

consult about crew changes;197 

¶ provide for Queensland Rail's controllers to use reasonable endeavours to relay messages 

between an operator's controllers and train crew;198 

                                                             
 
188 Appendix F, Schedule G, cl. 2.3. 
189 Queensland Rail, 2008 undertaking, Operator SAA, cl. 11(h). 
190 Appendix F, Schedule G, cl. 2.5. 
191 Queensland Rail, 2008 undertaking, Operator SAA, cl. 8.1. 
192 Appendix F, Schedule G, definitions. 
193 Appendix F, Schedule G, cl. 2.1(a). 
194 Appendix F, Schedule G, cls. 4.1 and 4.2. 
195 Appendix F, Schedule G, cl. 6.2(a). 
196 Appendix F, Schedule G, cl. 6.3(a). 
197 Appendix F, Schedule G, cl. 6.3(d). 
198 Appendix F, Schedule G, cl. 6.3(e). 
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¶ require Queensland Rail to notify operators about changes to network control radio 

channels 'as soon as reasonably possible'; and199 

¶ provide for Queensland Rail to notify operators about changes to online documents or the 

location of control centres and interface points.200 

In addition, we require several minor changes of wording that balance the obligations so that 

Queensland Rail bears joint or equal responsibility for complying. These include changes to the 

sections on: 

¶ the contents of the IRMP201 

¶ environmental risks to be considered202 

¶ emergency responses203 

¶ operational meetings.204 

These changes are appropriate, as without them, Queensland Rail's ORM is imbalanced in 

Queensland Rail's favour, while reducing clarity and transparency in Queensland Rail's 

accountability as the railway manager. To do otherwise would not be appropriate with regard to 

section 138(2). We note that a number of these provisions differ from the ORM attached to the 

Draft Decision where we have accepted changes proposed by Queensland Rail in its submissions 

provided since the Draft Decision. 

We have also included a number of the amendments to the ORM which Queensland Rail 

proposed in its December 2015 submission. These include amendments made by Queensland 

Rail to clause 2.1(d)(i) (except in relation to only providing a summary of complaints (as 

discussed above)), parts of clause 2.1(d)(ii), parts of clause 2.2, parts of clause 2.4, changes to 

clause 2.6 (previously cl. 2.5) and clause 4.4 of Schedule G to Appendix F. In response to these 

amendments, we have also simplified and streamlined the 'environmental risks' and process 

provisions and removed duplications (as noted above). 

We consider that the above changes, individually and together, do not place unduly onerous 

requirements on Queensland Rail and they provide for Queensland Rail to improve efficiency 

and minimise disputes. Also, they support the efficient operation of the supply chain and are 

therefore in the public interest and in the interest of access seekers and holders (s. 138(2)(d), 

(e), (h)). In addition, they promote the efficient use and operation of Queensland Rail's 

infrastructure, as well as the public interest and the interests of access seekers and holders in 

receiving their TSEs (s. 138(2)(a), (d), (e), (h)). 

                                                             
 
199 Appendix F, Schedule G, cl. 6.5(c). 
200 Appendix F, Schedule G, cls. 6.8(b), 6.9(b). 
201 Appendix F, Schedule G, cls. 2.2(a)(i)ς(vi), (b), (c). 
202 Appendix F, Schedule G, cls. 2.4(a)ς(e). 
203 Appendix F, Schedule G, cl. 4.3. 
204 Appendix F, Schedule G, cls. 7.3.1(c), (d). 
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Summary 4.8 

The ORM in the 2015 DAU must balance the obligations and requirements between 

Queensland Rail and train operators, clarify how various procedures will operate and link 

with relevant provisions in the undertaking and SAA.  

See Schedule G to Appendix F. 

 

4.6 ORM amendment process 

Queensland Rail's 2015 DAU proposal 

Queensland Rail proposed that the ORM be a schedule to the 2015 DAU.205 However, it 

proposed that the process for amending the ORM, including compensation provisions, be 

included in the SAA.206 Queensland Rail said that its ORM, included as a schedule to the DAU, 

was only intended to be a snapshot of the ORM at that point in time.207 

Our Draft Decision proposed accepting that the ORM be a schedule to the 2015 DAU, but 

proposed a requirement that any amendments occur through a DAAU and not through the 

exercise of a provision in the SAA. 

Stakeholders' comments 

Aurizon agreed with our Draft Decision and said that it was more appropriate to have the 

protections supplied by the DAAU process in relation to any amendment to the ORM.208 Aurizon 

also said that Queensland Rail should be required to consult in relation to changes to the ORM 

due to safety matters.209 New Hope, Glencore and Yancoal agreed with our proposed 

amendments.210 Glencore said that changes to the ORM could fundamentally alter the access 

holder's ability to use access rights in the manner intended at the time of contracting.211 

Queensland Rail said our amendments impacted on its ability to operate the network efficiently 

and to deal with matters affecting safety in a timely manner, and that the QCA fundamentally 

misunderstood Queensland Rail's intention when it proposed having the ORM as a schedule to 

the DAU.212 

QCA analysis and Decision 

We accept Queensland Rail's proposal to include the ORM as a schedule to the 2015 DAU, but 

require Queensland Rail to remove any mechanisms in the SAA for changing the ORM. 

                                                             
 
205 Queensland Rail, 2015 DAU, Schedule H. 
206 Queensland Rail, 2015 DAU, SAA, cl. 8. The compensation provisions are in cl. 8.3. 
207 Queensland Rail, sub. 26: 107. 
208 Aurizon, sub. 29: 15. 
209 Aurizon, sub. 20: 46. 
210 New Hope, sub. 23: 17; Glencore, sub. 25: 1; Yancoal, sub. 27: 1. 
211 Glencore, sub. 30: 5. 
212 Queensland Rail, sub. 26: 107. 
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ORM as part of the undertaking 

We accept the proposal to include the ORM as a schedule to the access undertaking, as that 

removes the need to amend individual access agreements and also provides for consistency of 

operational requirements across multiple access agreements.213  

However, we do not accept Queensland Rail's proposal that a mechanism for amending the 

ORM be included in the SAA in the 2015 DAU. This is unworkable and undesirable, because 

amendments to the undertaking (which would include the ORM under Queensland Rail's 

proposal) must be effected through the process in the QCA Act for amending an approved 

access undertaking. Moreover, the prospect of different SAAs having different ORMs is likely to 

be unworkable (and potentially dangerous) as this would mean different access holders would 

operate according to different rules on the network. One universal ORM promotes certainty in 

relation to access holders' and access seekers' operating requirements. 

Therefore, Queensland Rail will need to submit a DAAU to implement any changes to the ORM. 

We consider that the rights of access holders and other parties, including end users and 

Queensland Rail, will be protected, as the QCA considers the DAAU through the processes 

prescribed in the QCA Act. The approval process in the QCA Act provides for the QCA to seek 

submissions from stakeholders and apply the criteria in section 138(2) to decide whether or not 

to approve the DAAU.  

Queensland Rail said in its December 2015 submission that the inability of Queensland Rail to 

amend the ORM because of a 'change of law' 214 would impact on Queensland Rail's ability to 

operate the network efficiently. We do not accept this submission from Queensland Rail. Having 

to use the DAAU process for all amendments to the ORM may be less efficient for Queensland 

Rail; but, this is outweighed by the increased efficiency to the system as a whole, which is 

achieved by having certainty and consistency in relation to the ORM (s. 138(2)(a), (e), (h)).  

Further, we note that the operator's and Queensland Rail's compliance with the ORM is 

predicated on that compliance not being inconsistent with all applicable laws and 

authorisations; and, to the extent that any applicable law is inconsistent with the ORM, the 

applicable law prevails (see cls. 7.3 and 8.4 of the SAA). Also, as noted by New Hope, in the 

event that there are genuine reasons for change, agreement from stakeholders in advance is 

likely to expedite the DAAU approval process.215  

Queensland Rail also said that, by removing clause 8.4(b) of the 2015 SAA (which deems 

changes to the ORM via a DAAU not to be changes to the ORM for the purposes of a SAA), the 

QCA would be improperly imposing a compensation process on Queensland Rail for the exercise 

of its statutory rights (namely lodgement of a DAAU).216 The appropriateness or otherwise of 

any compensation is a matter that could be raised and considered in the course of the approval 

process for any DAAU.  

We consider that our requirements provide an appropriate balance between Queensland Rail's 

legitimate business interests in having the ability to amend the ORM, the public interest, and 

access holders' and access seekers' interests in having a consistent set of operating 

requirements (s. 138(2)(a), (b), (d), (e), (h)). Consistency of operating requirements promotes 

                                                             
 
213 We note that our October 2014 Draft Decision had accepted an alternative approach by Queensland Rail of 

publishing the ORM on its website, which also achieved this outcome. 
214 Queensland Rail, sub. 26: 107. 
215 New Hope, sub. 31: 40. 
216 Queensland Rail, sub. 26: 107. 
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efficiency and productivity, as access holders and seekers can appropriately plan and prepare 

their operations without having to adapt to idiosyncratic or individual variants to the 

requirements.  

In line with the above review, we have removed the provisions in the 2015 DAU which allowed 

for changes to certain matters (typographical changes, people and places, and safety matters) 

to be made by Queensland Rail without submitting a DAAU. We have also amended the 

definition of the Operating Requirements Manual to remove the reference to it being amended 

through a process in the access agreements. 

Safety issues and minor matters 

Despite these changes reducing the ability to amend the ORM promptly, we still consider that 

they are appropriate, given the fundamental importance of every access holder being able to 

rely on the operating requirements. The QCA cannot give 'pre-approval' of amendments. 

However, we do accept that, in practice, Queensland Rail may be able to expedite amendments 

by discussing potential amendments with the QCA in advance of any formal submission.  

In relation to safety matters, we note that the ORM still provides an ability for Queensland Rail 

to amend its own internal safety documents outside of the DAAU process. Further, as noted 

above, the terms of the ORM and each access holders' IRMP are (via provisions of the access 

agreements) also subject to the TRSA and all other applicable laws.  

Compensation 

In our Draft Decision we noted stakeholders' concerns about compensation for changes that 

impose costs on access holders, and the miners' desire for this to extend to end users.217 While 

we accept that an effective compensation mechanism for access holders is needed, we consider 

that the way compensation is managed for end users who do not hold access directly is a 

matter to be considered at the time that any proposed amendments to the ORM are submitted 

for approval. 

Accordingly, while we require that the 2015 DAU SAA be amended to remove the mechanism 

for amending the ORM without a DAAU, we also propose to remove the provisions in the SAA 

for compensating access holders for material adverse effects from ORM changes. We have had 

regard to Queensland Rail's concerns that a compensation provision in the SAA may 

inappropriately seek to impose obligations on Queensland Rail for exercising its rights under the 

QCA Act.  

Queensland Rail said that our proposed amendments in the Draft Decision inappropriately 

disconnected the process of making amendments from the compensation process. This should 

no longer be a complaint of Queensland Rail, because now, as part of the process of approving a 

DAAU submitted by Queensland Rail (in relation to ORM amendments), the QCA will also 

consider the appropriateness of any compensation. That is, the compensation and amendment 

processes will now be connected.  

We consider our amendments balance Queensland Rail's ability to amend the ORM with the 

appropriateness of an access holder being able to proceed on the basis that operational matters 

which exist at the time the access holder contracts remain consistent.  

Also, if these matters change and have a material financial effect on the access holder's 

operations, the access holder may, if at the time of approving the DAAU it is appropriate, be 

                                                             
 
217 Glencore, sub. 7: 10, 35ς36; New Hope, sub. 10: 20, 43ς44; Aurizon, sub. 6: 30; Asciano, sub. 5: 26ς28.  
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compensated. It may not promote Queensland Rail's legitimate business interests to have to 

compensate operators, however, we consider that Queensland Rail's interest in being free to 

amend the ORM at will is outweighed by access holders' interest in Queensland Rail maintaining 

the operational requirements it has contracted to provide.  

Similarly, Queensland Rail should, if it is appropriate, provide compensation when it deviates 

from these contracted requirements to the detriment of an access holder (s. 138(2)(e) and (h)). 

It also promotes the efficient use and operation of the network and is in the public interest if 

parties are held to the promises they make when contracting (s. 138(2)(a), (d)). 

Summary 4.9 

The SAA in the 2015 DAU must remove all processes for amending the ORM. If Queensland 

Rail is minded to amend the ORM in any way, it must lodge a DAAU. The QCA will consider 

the appropriateness of compensation to access holders at the time it considers the 

appropriateness of the DAAU.  

See clause 4.3, the definition of Operating Requirements Manual in Appendix F, and clauses 

8 and 9.13 of the ORM in Appendix G. 
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5 w9thw¢LbD 

Ideally, a reporting regime should provide interested parties with information on how efficiently 

Queensland Rail has been operating and whether it is complying with certain aspects of its 

undertaking or access agreements, while ensuring the obligations on Queensland Rail are not 

excessive. 

Part 5 of the 2015 DAU sets out Queensland Rail's reporting responsibilities, as well as its 

auditing and information obligations.  

Our Decision accepts much of Queensland Rail's 2015 DAU proposal, but requires amendments 

to increase transparency. 

This Decision differs from the Draft Decision in a few key areas. This Decision: 

¶ requires more of the quarterly report content to be disaggregated at the system level 

¶ for systems with a reference tariff, requires Queensland Rail to: 

- report actual costs against forecasts on a like-for-like basis; and 

- provide an explanation of any under- or overspends compared to forecasts. 

Introduction 

Reporting and compliance monitoring are important parts of the regulatory regime, as they 

place accountability on Queensland Rail and provide for greater levels of transparency. 

However, it is important that there is a balance between the benefits to access seekers and 

users from reporting and compliance monitoring, and the regulatory burden that these 

processes impose on Queensland Rail. 

The key issues are summarised in Table 8. Matters that require a more detailed explanation are 

discussed in Sections 5.1 to 5.6. 
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Table 8: Summary of key positionsτreporting 

  

                                                             
 
218 Queensland Rail, sub. 26, Annexure 7: 14. 

Summary of the 2015 
Draft Decision 

Queensland Rail's 
position 

Stakeholders' position QCA Decision 

1. Operational reporting 

Quarterly reporting on 
operational matters, 
certain complaints, and 
causes of significant 
changes in operating 
performance. 

No comments. Aurizon and New Hope 
supported the Draft 
Decision; however, they 
have proposed further 
amendments. 

See Section 5.1. 

2. Access reporting 

Annual reporting on 
timeframes associated 
with access negotiations. 

Queensland Rail 
disagreed with our 
timeframe categories. 

Asciano supported the 
Draft Decision. New 
Hope accepted the 
Draft Decision but also 
proposed further 
amendments. 

See Section 5.2. 

3. Cost and price reporting 

Where a reference tariff 
applies, reporting of cost 
and price information. 

Queensland Rail accepted 
the Draft Decision. 

Aurizon and New Hope 
supported the Draft 
Decision but also 
proposed further 
amendments. Asciano 
supported the Draft 
Decision. 

See Section 5.3. 

Where a reference tariff 
does not apply, reporting 
of cost information. 

Queensland Rail accepted 
the Draft Decision. 

Glencore supported the 
Draft Decision but also 
proposed further 
amendments. Asciano 
supported Glencore's 
position. 

See Section 5.4. 

4. Audit requirements 

The QCA is allowed to 
require an audit of 
compliance with any 
aspect of the undertaking 
or the QCA Act. 

Queensland disagreed 
with this position and 
said that we do not have 
the explicit right to 
undertake audits. 

Aurizon said that the 
auditor should not be 
limited to someone 
who has experience in 
the area of costing 
railway activities. 
Asciano submitted that 
auditing should be 
undertaken at regular 
intervals. 

See Section 5.5. 

5. Financial statements and costing manual 

Queensland Rail is 
required to publicly 
release audited financial 
statements. 

Queensland Rail accepted 
the Draft Decision.218 

No comments. See Section 5.6. 
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5.1 Quarterly reporting on performance 

Queensland Rail's 2015 DAU proposed quarterly reporting on operational matters, certain 

complaints, and causes of significant changes in operating performance. 

Our Draft Decision proposed to accept Queensland Rail's proposed quarterly reporting 

provisions in the 2015 DAU. 

Stakeholders' submissions 

Aurizon and New Hope supported the Draft Decision but also proposed further amendments.219 

QCA analysis and Decision 

The QCA agrees with some of Aurizon and New Hope's positions, namely that: 

¶ Queensland Rail should be obliged to correct an error as soon as it is identified220 

¶ 'if any', in clause 5.1.2(a)(vii) of the proposed DAU in the QCA's Draft Decision (referring to 

whether there is a measure of track quality), should be removed, as it is ambiguous221, 222 

¶ disaggregating the following metrics by systems is reasonable and unlikely to be onerous to 

Queensland Rail: 

- track kilometres under temporary speed restrictions 

- track quality 

- the number of written complaints that are verified as correct 

- the number of planned possessions that did not start and the number and percentage of 

planned possessions that did not finish within the time scheduled for the relevant 

planned possession in the MTP 

- the cause of any material changes affecting Queensland Rail's operating performance 

compared to the previous quarter.223 

We consider that the above changes will improve the efficiency of the system as a whole by 

further decreasing information asymmetry and by helping to assist efficient pricing and 

negotiations (s. 138(2)(b), (c), (e), (a)). These amendments are also in the interests of access 

seekers and access holders and are not an onerous requirement on Queensland Rail as it will be 

collecting this information in any event (s. 138(2)(b), (e), (h)). 

We have not implemented the following suggestions by Aurizon and New Hope: 

¶ Queensland Rail should report on the number and percentage of train services that did not 

reach their destination within an allotted time slot by two groups: 

- when it is solely due to acts or omissions of Queensland Rail; and 

- when it is primarily due to delays attributed to an access holder or a nominated rolling 

stock operator.224 

                                                             
 
219 Aurizon, sub. 20: 53; New Hope, sub. 23: 18. 
220 Aurizon, sub. 20: 53. 
221 By removing 'if any', we require Queensland Rail to report on the most recent measure of track quality when 

the information is applicable, or explicitly state that the information is not applicable. 
222 Aurizon, sub. 20: 53. 
223 Aurizon, sub. 20: 53; New Hope, sub. 23: 18. 



Queensland Competition Authority Reporting 
 

 81  
 

We consider the use of 'solely' in relation to Queensland Rail, but 'primarily' in relation to an 

access holder or nominated rolling stock operator, to be unfair. 

¶ The definition of operational constraint should be expanded to include any speed that is not 

the nominated speed board. 225  

We consider this to be unnecessary as the 2015 DAU definition already specifies speed 

restrictions. 

¶ The reporting of average speed restrictions should be expanded to include the number of 

individual speed restrictions and the percentage below normal line speed.226 

We do not consider that these particular changes strike an appropriate balance between 

Queensland Rail and access seekers and access holders (s. 138(2)(b), (e), (h)). 

Summary 5.1 

The 2015 DAU's quarterly reporting provisions must provide that:  

(a) Queensland Rail should be required to correct any errors identified in its 

annual or quarterly reports as soon as reasonably practicable and publish an 

amended report containing the correct information. 

(b) The words 'if any' should be deleted from clause 5.1.2(a)(vii). 

(c) All of the information metrics required in a quarterly report should be 

disaggregated by system. 

See clauses 5.1.2(a)(vii), 5.1.2(b) and 5.4.1 in Appendix F. 

 

5.2 Annual reporting on the access negotiation process 

The 2015 DAU proposed annual reporting on various measures across the access negotiation 

process, including capacity information requests, access applications, IAPs, negotiation 

cessation notices and access agreements. 

Our Draft Decision accepted the majority of Queensland Rail's proposals. However, we required 

the time taken to issue IAPs, and the time taken by access seekers to provide their intent to 

negotiate that was to be reported, to be disaggregated by number-of-day ranges. 

Stakeholders' submissions 

Queensland Rail disagreed with the timeframe categories proposed by the QCA for reporting on 

the intention to negotiate.227 

New Hope and Asciano supported the Draft Decision.228, 229 

                                                                                                                                                                                              
 
224 Aurizon, sub. 20: 53. 
225 Aurizon, sub. 20: 53. 
226 New Hope, sub. 23: 18. 
227 Queensland Rail, sub. 26, Annexure 7: 12. 
228 New Hope, sub. 23: 18. 
229 Asciano, sub. 28: 12. 
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QCA analysis and Decision 

We do not accept Queensland Rail's position that the annual reporting of intention to negotiate 

provided by an access seeker should be reduced to two timeframe categories (i.e. within 20 

days, and more than 20 days). We disagree that our proposed timeframes (four categories) will 

impose a material administrative burden and lead to further downside regulatory risks to 

Queensland Rail, as it has claimed.  

The relevant information is obviously available to Queensland Rail, so any additional 

administrative burden is unlikely to be significant and, in any event, this is outweighed by the 

increased transparency our proposal provides in terms of Queensland Rail's negotiation 

processes. 

Further, we note that the original reason for specifying a range of time periods was to address a 

concern that a simple percentage of on-time and late responses did not properly reflect 

whether any delay was trivial or significant. Queensland Rail's proposed approach has the same 

flaws, while our required approach of reporting in time ranges indicates whether any delays are 

material. 

We have adopted our Draft Decision in this regard (see section 5.1 of the Draft Decision). 

Summary 5.2 

The 2015 DAU must provide that Queensland Rail report annually on the time taken to 

issue IAPs to access seekers, and on the time taken by access seekers to provide their intent 

to negotiate, in the following categories: 

(1) less than 10 business days 

(2) 10 to 20 business days 

(3) 21 to 40 business days 

(4) more than 40 business days. 

See clause 5.2.2(d) in Appendix F. 

 

5.3 Reporting of cost and price information (when a reference tariff applies) 

Queensland Rail proposed the annual reporting of information relevant to reference tariffs 

including: maintenance costs, scope of work undertaken, capital expenditure, operating 

expenditure and volumes. 

Our Draft Decision proposed to accept the majority of Queensland Rail's proposal; however, we 

proposed a requirement that the actual information to be compared against the forecasts used 

to develop the tariffs. 

This section only applies to the West Moreton and Metropolitan networks as they are the only 

systems for which the QCA has approved reference tariffs (see Chapter 8). 
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Stakeholders' submissions 

Queensland Rail accepted our Draft Decision and said it intended to provide the information 

through its annual performance reporting (as suggested by the QCA) or in its publicly released 

audited below-rail financial statements.230 

Asciano, New Hope and Aurizon supported our Draft Decision.231 New Hope and Aurizon also 

proposed further amendments: 

¶ New Hope submitted that the actual information should be reported against forecasts on a 

like-for-like basis; that is, in the same categories as those on which the approved forecast 

was based, and adopt the approved cost allocation methodology.232 

¶ Aurizon said that Queensland Rail should also provide commentary explaining any under- or 

over-spends compared to forecasts.233 

QCA analysis and Decision 

We agree with the proposals put forward by New Hope and Aurizon, as these will increase the 

transparency of the tariff calculations, without imposing a material administrative burden on 

Queensland Rail. We consider that this is in the interests of access seekers and access holders, 

as it will assist both in understanding the calculation and movement of tariffs and in reducing 

information asymmetry (s. 138(2)(a), (b), (e), (h). 

Summary 5.3 

The 2015 DAU must provide that, for systems with reference tariffs, Queensland Rail report 

annually for the relevant financial year on: 

(a) maintenance costs and scope of maintenance, compared with the 

maintenance forecasts used to develop the tariff; the information is to be 

aggregated by the same categories as those on which the relevant forecast 

was based 

(b) operating expenditure, compared with the forecasts used to develop the 

tariff ; the information is to be aggregated by the same categories as those on 

which the relevant forecast was based  

(c) an explanation of the main reasons for any discrepancy between actual and 

forecast maintenance costs and operating expenditure  

(d) capital investment and a roll-forward of its regulatory asset base 

(e) system volumes (disaggregated by system and commodity (where 

appropriate)). 

See clause 5.2.2 in Appendix F. 

 

                                                             
 
230 Queensland Rail, sub. 26, Annexure 7: 13. 
231 New Hope, sub. 23: 19; Aurizon, sub. 20: 53; Asciano, sub. 28: 12. 
232 New Hope, sub. 23: 19. 
233 Aurizon, sub. 20: 53. 
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5.4 Reporting of cost and price information (when a reference tariff does 
not apply) 

Queensland Rail proposed to report annually on the previous financial year's maintenance and 

operating costs, capital expenditure and volumes when a reference tariff does not apply. 

Our Draft Decision considered that reporting for systems where no reference tariff applies 

should be at least as comprehensive as that provided for reference train services. 

Stakeholders' submissions 

Queensland Rail accepted the Draft Decision.234 

Glencore supported the Draft Decision; however, it submitted that Queensland Rail should be 

obliged to disclose more information. Glencore said that Queensland Rail should be required to 

report to the QCA, access holders and end users for each year of this undertaking in relation to 

the Mount Isa line by type of services (e.g. bulk minerals, intermodal, agricultural freight or 

passenger) and amongst other things, report on aggregate costs and revenues for the year, as 

well as any other information the QCA would want in order to calculate a Mount Isa line 

reference tariff.235 This included : 

¶ detailed information on how access charges for the requested access rights had been 

calculated (e.g. inputs into any formula or methodology utilised, and the methodology for 

prices that were said to be 'market based') 

¶ information on the aggregate current and future revenue streams for relevant parts of the 

network (e.g. Mount Isa line for Glencore services) 

¶ the assumptions (and the basis of the assumptions) used to calculate future projections (e.g. 

escalations, forecasts or estimates of future costs or revenue).236 

Asciano supported Glencore's submission.237 

QCA analysis and Decision 

After having regard to all submissions on this matter, we have adopted the Draft Decision in this 

regard (see section 5.2.2 of the Draft Decision), except as set out below. 

In addition to the amendments proposed in the Draft Decision, we have shortened the 

timeframe for reporting expected capital investments from five years to four years. This is to 

accord with the term of the undertaking which will terminate less than four years after the 

approval date.  

We note that it is open for an access seeker to bring a dispute to the QCA for determination; 

this should incentivise Queensland Rail to provide sufficient information relating to cost or 

price. Further, we have had regard to Queensland Rail's legitimate business interests in 

minimising its administrative burden (s. 138(a), (b), (e), (h).  

Therefore, we have not implemented the additional reporting measures proposed by Glencore 

and Asciano as required amendments to the reporting regime in this Decision. However, we will 

be updating the costing manual that governs the regulatory accounts published by Queensland 

                                                             
 
234 Queensland Rail, sub. 26, Annexure 7: 13. 
235 Glencore, sub. 30: 2. 
236 Glencore, sub. 25: 5. 
237 Asciano, sub. 28: 5. 
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Rail. During our review of the costing manual we will have regard to stakeholders' requests for 

more or better-presented information, including those already submitted by Glencore and 

Asciano. This matter is discussed further in Section 5.6 below. 

Summary 5.4 

The 2015 DAU must provide that, for non-reference-tariff train services, Queensland Rail is 

to include information on capital investment over the previous financial year and expected 

capital investments over one and four years, as well as: 

(1) maintenance costs of its system and scope of maintenance performed 

(2) operating costs of the regional network 

(3) system volumes (disaggregated by system and commodity (where appropriate)). 

See clause 5.2.2(j) in Appendix F. 

 

5.5 Audit requirements 

Queensland Rail's 2015 DAU limited the QCA's audit powers to information contained in the 

quarterly and annual reports. 

Our Draft Decision considered Queensland Rail's auditing proposal did not provide for adequate 

auditing of Queensland Rail's compliance with its access obligations. Our Draft Decision 

proposed that the QCA, acting reasonably, be allowed to require an audit of compliance with 

any aspect of the undertaking or the QCA Act. 

Stakeholders' submissions 

Queensland Rail said the QCA Act did not include an explicit right for the QCA to undertake 

audits; rather, the QCA had strong information gathering rights.238 

Aurizon supported our Draft Decision; however, it said that the auditor should not be limited to 

someone who has experience in costing railway activities.239 

Asciano submitted that auditing should be undertaken at regular intervalsτat least every two 

years, or annually if there were major issues. It said that this would provide assurance that 

Queensland Rail was complying with the QCA Act, the access undertaking, and other associated 

regulatory instruments, while managing the costs. Asciano also submitted that the audit regime 

could be strengthened to oblige Queensland Rail to remedy breaches identified by the audit.240 

QCA analysis and Decision 

We have adopted our Draft Decision in this regard (see section 5.4 of the Draft Decision), except 

as set out below. 

We consider that the QCA Act does allow for the QCA to require Queensland Rail to undertake 

audits to determine compliance with the access undertaking. Our position is not that the QCA 

undertake the audit itself, but rather the QCA may instruct Queensland Rail to obtain an audit 

of its compliance with the undertaking and provide the results to the QCA.  

                                                             
 
238 Queensland Rail, sub. 26, Annexure 7: 15. 
239 Aurizon, sub. 20: 54. 
240 Asciano, sub. 28: 15. 
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However, we agree with Queensland Rail that the auditing provisions should not extend to 

compliance with the QCA Act itself. We therefore have not adopted this aspect of the Draft 

Decision.  

We do not accept Asciano's proposed amendments. We consider that our required auditing 

regime is appropriate without being unduly burdensome.  

We disagree with Asciano that the audit regime needs to include an explicit obligation in 

relation to remedying breaches. Enforcement provisions, in relation to an approved 

undertaking, are already provided for in the QCA Act (see ss. 150A and 158A). 

We also agree with Aurizon that the experience of the auditor should be widened to include 

auditors without the relevant rail costing experience.  

Summary 5.5 

The regulatory audit requirements in the 2015 DAU must provide that the QCA, acting 

reasonably, can require an audit of compliance with any aspect of the undertaking. 

See clause 5.4.4 in Appendix F. 

 

5.6 Regulatory accounts and cost allocation manual  

Regulatory accounts 

The QCA Act requires that an access provider keep separate accounts for its declared service in 

a manner approved by the QCA (s. 163). However, it does not require that Queensland Rail 

publish those accounts.  

Our Draft Decision therefore proposed that Queensland Rail amend the 2015 DAU so that 

Queensland Rail was required to publicly release audited financial statements for its declared 

services, consistent with the requirements in the QCA Act, within six months of the end of the 

relevant financial year.  

Neither Queensland Rail nor stakeholders were opposed to the QCA's Draft Decision on this 

matter. The QCA has therefore adopted section 5.3 of the Draft Decision. 

Cost allocation manual 

The QCA Act gives the QCA the power to require a cost allocation manual that sets out how the 

regulatory accounts will be prepared (s. 159).  

We note the concerns raised by Asciano that historically the cost information provided by 

Queensland Rail has been inadequate. Asciano said this could be addressed by requiring 

Queensland Rail to provide consistent and transparent cost information to the QCA and users 

on an ongoing basis, where such costs are allocated according to the QCA-approved cost 

allocation manual. Asciano said that this would allow a degree of cost certainty and consistency. 

We also note Glencore's concerns discussed above in Section 5.4 of this Decision. 

Given that the regulatory accounts are governed by the QCA Act and that the costing manual 

gives the QCA the ability to specify how those accounts should be prepared, the QCA considers 

there is no need to duplicate those requirements in the undertaking.  

In this regard, the costing manual was amended in 2012 to identify the costs, revenue and 

assets for the Western Moreton network separately ŦǊƻƳ ǘƘƻǎŜ ŦƻǊ ǘƘŜ ǊŜǎǘ ƻŦ vǳŜŜƴǎƭŀƴŘ wŀƛƭΩǎ 
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declared below-rail operations. The QCA is minded to require further amendments to the 

costing manual, consistent with that precedent, so that the regulatory accounts include a 

similar separation for each of the Mount Isa and north coast systems.  

¢Ƙƛǎ ǎƘƻǳƭŘ ŀŘŘǊŜǎǎ ǎǘŀƪŜƘƻƭŘŜǊǎΩ ŎƻƴŎŜǊƴǎΣ ǿƛǘƘƻǳǘ ƛƴŎƭǳding provisions in the undertaking that 

govern how to prepare the regulatory accounts. The QCA will seek stakeholder comments on 

any proposed Queensland Rail costing manual once we have published this Decision. 

Summary 5.6 

The 2015 DAU must require Queensland Rail to publicly release audited financial 

statements for its declared services, consistent with the requirements in the QCA Act, 

within six months of the relevant financial year. 

See clause 5.3.1 in Appendix F. 
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Administrative provisions provide clarity on a range of miscellaneous administrative mechanisms 

that are designed to assist in dispute resolution, notices, QCA decision-making processes and 

transitional reporting arrangements. 

In this Decision we have made changes to clarify that reporting of tariff related information 

must occur from the commencement date of the undertaking but will include information from 1 

July 2013 onwards. We have also made miscellaneous amendments relating to access 

applications and dispute resolution. 

Introduction 

Part 6 of Queensland Rail's 2015 DAU provides for dispute resolution as well as transitional 

arrangements for reporting and negotiations started under the 2008 undertaking. 

The QCA has adopted the views expressed in its Draft Decision on Part 6 of Queensland Rail's 

2015 DAU relating to administrative provisions, unless otherwise indicated in amendments 

required by this Decision. 

Key issues are summarised in Table 9 below, with matters requiring a more detailed explanation 

discussed further in Sections 6.1 and 6.2. 

Table 9: Summary of key positions and Decisionτadministrative provisions 

Summary of the 2015 
Draft Decision  

Queensland Rail's 
position  

Stakeholders' position QCA Decision  

1. QCA decision-making  

Provides decision-
making procedures and 
criteria. The provisions 
on QCA decision-making 
apply to both 
Queensland Rail and 
other relevant parties. 

No comments. No comments. As per the Draft Decision 
(see Table 6.1 of the 
Draft Decision). 

2. Notices 

Provisions to clarify the 
form, means of giving, 
and effect of notices 
relating to this 
undertaking. 

No comments. No comments. As per the Draft Decision 
(see Table 6.1 of the 
Draft Decision). 

3. Transitional provisions  

Tariff-related reporting 
information to be 
provided from the 
commencement date 
but is to include 
information from 1 July 
2013. 

Queensland Rail 
disagreed with our Draft 
Decision. 

New Hope said that 
different information 
was required to achieve 
the QCA's intent. 

See Section 6.1. 

Negotiation for accessτ
all matters and 
negotiations that 
commenced under the 

Queried drafting of 
amendments. 

No comments. See Section 6.2. 
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Summary of the 2015 
Draft Decision  

Queensland Rail's 
position  

Stakeholders' position QCA Decision  

2008 undertaking have 
to be finalised under the 
2015 undertaking once it 
has been approved. 

4. Miscellaneous 

Miscellaneous other 
matters  

Queensland Rail queried 
the need for transitional 
clause 6.4(b). 

No comments. See Section 6.2.  

 

6.1 Commencement date of tariff-related reporting  

For the period prior to the undertaking's approval date, Queensland Rail's 2015 DAU proposed 

to only provide reporting information as was required under the 2008 access undertaking. 

Our Draft Decision proposed that Queensland Rail, in addition, should provide reports 

containing information about tariff-related matters as from 1 July 2013, rather than such 

reports only containing information about tariff-related matters as from the approval date of 

the 2015 undertaking. 

Stakeholders' submissions 

Queensland Rail disagreed with our position.241 New Hope supported our position, but said 

different information was required to achieve the QCA's intent.242 

QCA analysis and Decision 

We disagree with Queensland Rail's position that we do not have the power to require tariff-

related reports to be provided containing information from the period between 1 July 2013 and 

1 July 2016. While the undertaking and the reporting provisions will take effect from the 

undertaking's commencement date, it is appropriate to require the provision of information 

that preceded the commencement date, because such information is relevant to the access 

charges that access holders have paid and the negotiation of access charges in the future by 

reducing information asymmetry.  

In doing so, we have made minor drafting changes to our DAU from our Draft Decision, to 

better effect our intent. 

We note that New Hope's position was made in the context of our Draft Decision approach to 

calculating the adjustment amounts. This methodology has now been revised in this Decision. 

                                                             
 
241 Queensland Rail, sub. 26, Annexure 7: 16; Queensland Rail, sub. 26: 108. 
242 New Hope, sub. 23: 20. 
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Summary 6.1 

The 2015 DAU must provide that Queensland Rail provide tariff-related reports for the 

West Moreton network to access seekers which will include information from the period 

between 1 July 2013 and the commencement date of the undertaking. 

See clause 6.4 in Appendix F. 

 

6.2 Miscellaneous other matters 

Transitional treatment of access and renewal applications  

The 2008 access undertaking expired on 30 June 2015. Given this, we introduced clause 6.4(b) 

in our Draft Decision, to provide for things that happened during the period between the expiry 

of the 2008 access undertaking and the commencement of the new access undertaking. That is, 

any access applications or renewal applications made during this time period are deemed to 

have been done under the new undertaking to the extent that the matters are equivalent. 

However, in our drafting for this Decision, we have clarified that the terms 'access applications' 

and 'renewal applications' used in clause 6.4(b) do not refer to access applications and renewal 

applications commenced after the approval date of this undertaking.  

Dispute resolution changes 

Separately, we have adopted our Draft Decision position on dispute resolution for access 

seekers (see Table 6.1 of the Draft Decision). However, we have now extended the ability for 

access holders to avail themselves of the dispute resolution provisions in the undertaking as 

well in certain circumstances (see Section 1.4 of this Decision). 

Moreover, we have made minor amendments to the dispute resolution provisions which 

provide for the scenario that the Rail Safety Regulator no longer exists or declines to determine 

a dispute. We have also clarified that, if a dispute is referred directly to the QCA pursuant to a 

provision of the undertaking, that dispute does not have to pass through each stage of the 

dispute resolution process before being determined by the QCA. We consider that this is 

appropriate to clarify and expedite disputes referred directly to the QCA and so is in the 

interests of Queensland Rail, access seekers, and access holders and promotes the economically 

efficient operation of Queensland Rail's infrastructure (s. 138(2)(a), (b), (e), (h)).  
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Summary 6.2 

The 2015 DAU in respect of administrative provisions must provide that:  

(a) any access applications or renewal applications done between the expiry of 

the 2008 access undertaking and the commencement of the new undertaking 

are deemed to have been 'done' under the new undertaking 

(b) the dispute resolution provisions provide for the scenario that the Rail Safety 

Regulator no longer exists or declines to determine a dispute 

(c) if a dispute is referred directly to the QCA by a provision of the undertaking, 

that dispute does not need to pass through each step of the dispute resolution 

escalation process. 

See clauses 6.1.1, 6.1.4 and 6.4 in Appendix F. 
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Queensland Rail's 2015 DAU includes a standard access agreement (SAA), which sets out the 

standard terms and conditions on which Queensland Rail will provide access to its network for 

all traffic types. 

Access agreements are essential for the provision of access to Queensland Rail's network. A SAA 

facilitates the timely development of access agreements by providing a 'safe harbour' access 

agreement which parties can adopt without the need for further negotiation, or which parties 

can use as a guide when negotiating alternative terms of access. 

Stakeholders have said that Queensland Rail's proposed SAA in the 2015 DAU243 is not balanced 

because it significantly weakens Queensland Rail's obligations to deliver its contracted access 

services and materially increases the contract risk held by access seekers who become access 

holders.  

Our Decision is that Queensland Rail's proposed 2015 SAA is not appropriate as it is currently 

drafted. Instead, we require amendments to the proposed 2015 SAA to appropriately balance 

the rights, responsibilities and legitimate business interests of Queensland Rail with those of 

prospective access seekers.  

This Decision differs from the Draft Decision in a few key areas. This Decision:  

¶ clarifies the process for nominating multiple operators who will now enter separate (but 

substantially identical) tripartite agreements 

¶ includes provisions for ad hoc train services 

¶ removes all ORM amendment provisions and leaves amendments (and any compensation) to 

be dealt with via a DAAU 

¶ clarifies that the agreement will be legally binding on operators who execute the agreement 

after Queensland Rail and the access holder 

¶ includes some additional performance level reporting requirements 

¶ amends the take-or-pay schedule to clarify its operation in accordance with the approved 

ceiling revenue limit 

¶ requires Queensland Rail to negotiate variations to access agreements in good faith for 

efficiency improvements both at the initial negotiation stage and during the term of an 

undertaking. 

Introduction 

The Draft Decision said that Queensland Rail's proposed 2015 SAA did not appropriately balance 

the rights, responsibilities and legitimate business interests of Queensland Rail with those of 

prospective access seekers. The Draft Decision also set out our proposed amendments to the 

2015 SAA. 

Queensland Rail, in response to the Draft Decision maintained that the contractual form of the 

2015 SAA was appropriate and largely rejected the QCA's proposed amendments.  

                                                             
 
243 For simplicity, we have referred to the proposed SAA in the 2015 DAU as the '2015 SAA'. 
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Queensland Rail did not provide detailed comments on the QCA's proposed amendments, other 

than responding to a limited number of clauses (discussed in Table 7 of Queensland Rail's 

submission).244 Queensland Rail largely took issue with the structure and legality of the QCA's 

proposed SAA and noted instances where Queensland Rail believed the QCA had deviated from 

earlier regulatory precedents, which the QCA had identified as being relevant to its 

considerations of the 2015 DAU.245 

For the reasons set out in this chapter, we have adopted the view set out in the Draft Decision 

that the 2015 SAA is not appropriate. 

This chapter broadly sets out the major themes and important issues relevant to assessing the 

2015 SAA. Appendix C outlines stakeholders' and Queensland Rail's responses to specific clauses 

which were marked up in the QCA's proposed SAA, as well as our responses to their 

submissions. The amendments that we require to the 2015 SAA are reflected in Appendix G. 

Key issues are summarised in Table 10 below. Matters that require a more detailed explanation 

are discussed in Sections 7.2 to 7.5.  

Table 10: Summary of key positions and decisionτstandard access agreement 

Summary of the 2015 
Draft Decision 

Queensland Rail's 
position  

Other stakeholders' 
position 

QCA Decision  

1. Access principles 

No separate schedule of 
access principles; the 
2015 SAA applies to all 
traffic types. 

No further comment on 
this issue.  

New Hope, Glencore and 
Yancoal supported the 
Draft Decision subject to 
having a robust SAA. 

Aurizon did not accept 
the Draft Decision. 

See Section 7.2. 

2. SAA contracting framework 

A tripartite structure, to 
allow either an end 
customer or an operator 
to hold the access rights. 

Did not accept the Draft 
Decision; the contractual 
form of its proposed 
2015 SAA was 
appropriate.  

Other stakeholders, 
except Aurizon and 
Asciano, supported the 
Draft Decision. 

See Section 7.3. 

3. Balanced risk allocation 

The 2015 SAA should 
provide a more balanced 
risk position for all 
parties. 

Did not accept the Draft 
Decision. 

Other stakeholders 
generally supported the 
Draft Decision, but 
suggested further 
amendments. 

See Section 7.4. 

4. Performance reporting and KPIs 

The 2015 SAA should 
include a performance 
reporting regime and 
require Queensland Rail 
to negotiate suitable KPIs 
with access seekers. 

Generally supportive of 
measures to increase 
transparency, but had 
issues with some 
proposed amendments. 

Other stakeholders 
supported the Draft 
Decision, but said any 
financial outcomes 
should be in the SAA or 
the undertaking and the 
provisions should be 
subject to the dispute 

See Section 7.5. 
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Summary of the 2015 
Draft Decision 

Queensland Rail's 
position  

Other stakeholders' 
position 

QCA Decision  

resolution provisions.  

5. Standard funding agreement 

Access funders should be 
allowed to reasonably 
require Queensland Rail 
to develop a standard 
funding agreement. 

See Chapter 9. See Chapter 9. See Chapter 9. 

7.1 QCA assessment approach 

We consider that an appropriate SAA (and associated provisions in the undertaking) will: 

¶ facilitate the timely development and execution of an access agreement for all access 

seekers; and 

¶ balance Queensland Rail's legitimate business interests with the rights and interests of 

access seekers and access holders; and 

¶ promote efficient and non-discriminatory use of the network; and 

¶ promote effective competition in upstream and downstream markets. 

Given the above, and in accordance with section 138(2)(h) of the QCA Act, we also consider it 

appropriate that a SAA should take account of the regulatory precedents established by: 

¶ the standard access principles within Schedule E of Queensland Rail's previous 2008 access 

undertaking (access principles) (especially if the risk allocation matrix of the access principles 

is to be embedded within the 2015 SAA (see below)) 

¶ the SAAτcoal (Schedule H) of Queensland Rail's 2008 undertaking 

¶ the split-form SAA of the approved Aurizon Network 2010 undertaking. 

That is not to say that the 2015 SAA should be drafted on the same terms as these regulatory 

precedents, nor that every provision which covers similar subject matter should be exactly the 

same as the earlier approved examples. Queensland Rail's proposed 2015 SAA has been 

reviewed afresh and some provisions of the previous regulatory precedents may no longer be 

appropriate. However, their use as guides, considering their practical application over the years, 

is instructive and appropriate.  

Table 11: provides more detail on how we consider that the above themes should be reflected 

in the 2015 SAA. 

Table 11: QCA's assessment of the 2015 SAA 

Assessment 
considerations 

QCA's assessment approach 

Does the SAA facilitate 
the timely 
development and 
execution of an access 
agreement for all 
access seekers? 

(s. 138(2)(a), (d), (e), 
(h)) 

We consider the SAA will facilitate the timely development and execution of access 
agreements if it: 

¶ allows the SAA to be used as a workable and balanced guide to negotiations as 
well as a 'safe harbour' so that, unless otherwise agreed by Queensland Rail and 
the access seeker, the terms of the SAA will apply as the default access 
agreement; 

¶ assists in enabling all access seekers and end customers to obtain timely access 
to the declared network, including in circumstances where access seekers 
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Assessment 
considerations 

QCA's assessment approach 

and/or end customers require a network extension to accommodate their 
access application; 

¶ establishes appropriate dispute mechanisms so that the SAA remains a relevant 
and effective agreement over the term of the access undertaking; and 

¶ clearly defines the terms and conditions of the SAA so that they are readily 
understood by parties and are relatively simple to negotiate and administer. 

Does the SAA address 
Queensland Rail's 
legitimate business 
interests? 

(s. 138(2)(b), (g)) 

We consider the SAA is likely to advance the legitimate business interests of 
Queensland Rail if, among other things, it: 

¶ allows Queensland Rail to deliver all access services in accordance with its 
executed access contracts; 

¶ recognises Queensland Rail's responsibility to deliver access services consistent 
with its passenger priority obligations under the Transport Infrastructure Act; 

¶ applies a commercially balanced approach to allocating risks to the contracting 
party best placed to manage or mitigate the risks; and 

¶ allows Queensland Rail to recover all efficient costs from the construction and 
ownership of a network extension consistent with the 2015 DAU, including 
Schedule E.  

Does the SAA 
appropriately balance 
the rights, obligations, 
risks, liabilities and 
indemnities between 
all the contracting 
parties? 

(s. 138(2)(a), (b), (d), 
(e), (h)) 

We consider the SAA will appropriately balance Queensland Rail's, access seekers' 
and access holders' rights and interests if it: 

¶ makes it possible for an end customer access seeker to become an access 
holder that has the flexibility to assign operational utilisation rights to different 
rail operators; 

¶ establishes a reasonable and commercially balanced allocation of rights, 
obligations and risks between the parties in the provision of access services 

¶ provides certainty and security regarding the nature and quality of the access 
rights being sold/purchased and the ability for parties to manage their 
contractual risks; 

¶ establishes transparent and clearly defined processes through which access 
rights can be varied (renewed, resumed, relinquished, transferred, suspended 
and/or terminated), including in response to productivity and efficiency 
improvements; and 

¶ takes appropriate account of the earlier approved regulatory precedents and, 
where appropriate, reflects the approved workable balance contained in those 
documents.  

Do the arrangements 
promote efficient and 
non-discriminatory use 
of the network? 

(s. 138(2)(a), (b), (d), 
(e), (h)) 

We consider the SAA will promote the efficient and non-discriminatory use of the 
network if it: 

¶ provides an access seeker (and access holder) with flexibility in relation to the 
use and management of its access rights; 

¶ provides a rail operator with the ability to operate train services in accordance 
with the access rights contained in the relevant access agreements; 

¶ clearly delineates the rights and responsibilities of all parties to the SAA, 
namely Queensland Rail, rail operators, and end customers; and 

¶ consistently applies the same arrangements across all access holders with 
respect to Queensland Rail's operational, safety, and environmental 
requirements. 

Do the arrangements 
promote effective 
competition in 
upstream and 
downstream markets? 

(s. 138(2)(a), (b), (d), 

We consider the SAA will promote effective competition in upstream and 
downstream markets if it: 

¶ provides an efficient network service at an efficient cost that is commensurate 
with the regulatory and commercial risks held by all the parties; 

¶ provides a clear separation of roles relating to the ownership and management 
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Assessment 
considerations 

QCA's assessment approach 

(e), (h)) of access rights and the operation of train services on the network; 

¶ provides opportunities for end customers (i.e. bulk commodity companies) to 
hold the access rights and assign operational rights to different train operators 
within the term of the agreement; 

¶ provides the ability for access seekers and end customer access seekers to 
obtain access to the network when a network extension is required to 
accommodate its access application; and 

¶ provides scope for variations required to adopt productivity and efficiency 
improvements. 

 

7.2 Access principles 

The third party access regime in the QCA Act is underpinned by a 'negotiateςarbitrate' approach 

to regulation, with the access regime incorporating the primacy of contractual negotiations. 

Access principles246 have previously been used as a contractual guide to establishing the core 

terms and conditions according to which Queensland Rail is obliged to provide access when the 

SAA is not suitable or relevant. Because access principles seek to allocate the main commercial 

and operational risks between the contracting parties in a balanced manner, they facilitate the 

timely negotiation of access agreements. Queensland Rail's previous 2008 undertaking outlined 

its access principles in Schedule E.247  

Queensland Rail, in its proposed 2015 DAU, did not include a separate schedule of access 

principles. Rather, Queensland Rail intended for the contractual risk allocation matrix 

underpinning the access principles to be embedded in Queensland Rail's proposed 2015 SAA, 

which would then apply to all traffic types, thereby removing the need for separate access 

principles.248 

Our Draft Decision agreed with Queensland Rail's proposed approach of not including separate 

access principles. 

Stakeholders' submissions 

Glencore and Yancoal supported the QCA's Draft Decision.249 New Hope also supported the 

QCA's Draft Decision, subject to having a robust SAA.250  

Aurizon said a decision to remove access principles provided Queensland Rail with the ability to 

reject any reasonable requests for variations to the SAA that would result in productivity 

gains.251  

                                                             
 
246 Schedule E in both Aurizon Network and Queensland Rail's approved undertakings (2001, 2006, 2008, 2010) 

has remained relatively consistent since the approval of the 2001 undertaking. Aurizon Network's 2010 
undertaking was the last instance where we approved access principles that set out what a network provider 
was required to do to reflect its obligations under the QCA Act.  

247 Schedule E was used as a guide by all contracting parties when negotiating a customised access agreement, 
while the SAA provided a 'safe harbour' agreement for traffics (including non-coal traffics) to fall back on if 
negotiations were not successful.  

248 Queensland Rail, sub. 1: 35ς39. 
249 Glencore, sub. 25: 1; Yancoal, sub. 27: 1, 4. 
250 New Hope, sub. 24: 3. 
251 Aurizon, sub. 20: 31ς35; New Hope subsequently supported this submission in New Hope, sub. 31: 20. 
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Stakeholders also said that access agreements should have mechanisms in place to allow for 

above-rail efficiency improvements during the term of the access agreement and that 

Queensland Rail should be required to substantiate why it did not consider a proposed 

amendment suitable.252 

Queensland Rail disagreed and said that it should not have an additional obligation to negotiate 

productivity variations during the term of an access agreement.253 

Asciano said that it remained concerned about unbalanced risk management in relation to the 

2015 SAA but supported an increased emphasis on flexibility and customer focus.254  

QCA analysis and Decision 

The QCA agrees with Queensland Rail's proposal that separate access principles are not 

required and that the 2015 SAA should instead apply to all traffic types. However, we have had 

regard to Aurizon's comments that removing the access principles could stifle commercial 

innovation and reduce flexibility by imposing the SAA terms if agreement cannot be reached on 

variations. 

We have adopted our Draft Decision not to include separate access principles, subject to the 

further amendments discussed below (Draft Decision, section 7.2).  

We recognise that Queensland Rail's proposal does not adequately address the legitimate 

concern raised by Aurizon. Because of this, we believe it is appropriate to clarify that at the 

negotiation stage Queensland Rail is obliged to provide reasons if it does not accept variations 

to the SAA proposed by an access seeker which would promote productivity or efficiency 

improvements. 

We therefore require clause 2.9.4 of the 2015 DAU to be amended such that Queensland Rail is 

obliged to provide reasons if it rejects (at the negotiation stage of an access agreement) 

proposed variations to the SAA that an access seeker can demonstrate will promote 

productivity or efficiency improvements.255 While this will impose an additional burden on 

Queensland Rail, we consider the amendment is appropriate as it will promote efficiency and 

productivity gains, which will in turn promote competition and increase contracting capacity for 

Queensland Rail. 

This position is largely consistent with our Draft Decision, but further clarifies the role and 

purpose of the SAA in relation to all traffic types, given that there will no longer be access 

principles to guide negotiations for non-reference-tariff traffic. 

We do not accept Queensland Rail's position that it is sufficient that it already has statutory 

obligations, pursuant to section 101(1) of the QCA Act, to negotiate in good faith.256 This 

provision, in itself, does not provide access seekers with sufficient clarity and certainty 

regarding negotiations surrounding proposed variations to the SAA. 

Likewise, Aurizon, New Hope and Glencore said that there should be a mechanism to allow 

access holders to vary the terms of their access agreements, during the term of the access 

                                                             
 
252 Aurizon, sub. 20: 32; New Hope and Glencore subsequently supported this submission in New Hope, sub. 

31: 20 and Glencore, sub. 30: 3. 
253 Queensland Rail, sub. 33: 44. 
254 Asciano, sub. 28: 5, 19. 
255 Clause 2.9.4 of the 2015 DAU provides for an access agreement to be consistent with the terms of the 

undertaking and the SAA unless otherwise agreed between the contracting parties. 
256 Queensland Rail, sub. 26: 92. 



Queensland Competition Authority Standard access agreement 
 

 98  
 

agreement, to allow for efficiency and productivity improvements. This might also include new 

reference train services and relief in relation to relinquishment fees if train paths are 

relinquished because of these improvements.257 Queensland Rail said that there was no need 

for this mechanism because it was already obliged to negotiate in good faith under the QCA Act. 

Further, Queensland Rail said that the QCA had no power to require amendments to introduce 

a new reference train service.258  

We agree that it is important to promote efficiency and productivity improvements and that 

these improvements may be conceived during the life of a long-term access agreement. 

Efficiency improvements benefit access holders, access seekers and Queensland Rail. They also 

benefit upstream and downstream markets, as well as the system as a whole.  

We therefore require Queensland Rail to reasonably consider any proposed productivity or 

efficiency variations which arise during the term of an access agreement and negotiate in good 

faith as well as provide reasons for any refusal to vary the access agreement. We do not agree 

with Queensland Rail that the amendment is unnecessary because of section 101 of the QCA 

Act, as the required provision will also operate in circumstances where an access agreement has 

already been agreed. 

The development of new reference train services is discussed in Chapter 8. 

Our required amendments are more specific than the statutory obligation and seek to address 

any imbalance in negotiating positionsτfor example, where Queensland Rail is seeking to use 

its monopoly position as the access provider. We consider our proposal can facilitate balanced 

discussions between the parties on access conditions and efficiency gains. This has the potential 

to encourage productivity improvements and infrastructure investments that rely on 

Queensland Rail's infrastructure, promoting the effective and efficient utilisation of Queensland 

Rail's below-rail service, as well as facilitating upstream and downstream competition.  

Our required amendments are also consistent with, and provides additional guidance to, 

Queensland Rail's and access seekers' obligations under section 101(1) of the QCA Act to 

negotiate in good faith. 

                                                             
 
257 See Aurizon, sub. 20: 32ς33; New Hope, sub. 31: 20; Glencore, sub. 30: 3. 
258 Queensland Rail, sub. 33: 44. 
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Summary 7.1 

The QCA accepts that Queensland Rail does not need to include a separate schedule of 

access principles in the 2015 DAU, as the 2015 SAA applies to all traffic types.  

However, the 2015 DAU and SAA must clarify that Queensland Rail has an obligation to: 

(a) provide reasons as to why Queensland Rail rejects a proposed variation to the 

SAA (both at the negotiation stage and during the term of the access 

agreement) where the relevant access seeker or access holder can 

demonstrate that the proposed variations will result in productivity or 

efficiency improvements; and 

(b) reasonably consider, and negotiate in good faith in relation to, any proposed 

variations to the terms of an access agreement which are proposed by an 

access holder during the term of an access agreement where the relevant 

access holder can demonstrate that the proposed variations will result in 

productivity or efficiency improvements.  

See clause 2.9.4 of Appendix F and clause 1.3 of Appendix G. 

 

7.3 Tripartite structure 

Queensland Rail proposed a tripartite structure in its 2015 SAA which provided that both an end 

customer and an operator could become signatories to a single agreement. However, despite 

allowing three parties to be signatories to Queensland Rail's proposed 2015 SAA, the agreement 

only provided for an operator to be the access holder.  

Our Draft Decision considered it was appropriate to amend Queensland Rail's proposed 2015 

SAA to provide that either an end customer or an operator could be the access holder. We also 

considered that an access holder should have the flexibility to nominate an operator (or 

multiple operators) to use its access rights (in the case of an end customer access holder) or, if 

the access holder was also an accredited railway operator, nominate itself to use the access 

rights. 

Stakeholders' submissions 

Queensland Rail said that the QCA's proposed SAA was not effective in creating legal relations 

between Queensland Rail, an access holder, and an operator who executed the SAA later than 

the original parties.259 

Aurizon and Asciano stated that the 2015 SAA should not allow for multiple operators to enter 

into the same agreement.260 

New Hope, Glencore and Yancoal all supported the QCA's Draft Decision, subject to some 

further amendments to, amongst other things, more clearly take account of the fact that 

multiple operators might execute the agreement.261  

                                                             
 
259 Queensland Rail, sub. 26: 91ς92. 
260 Aurizon, sub. 20: 37; Asciano, sub. 28: 8. 
261 New Hope, sub. 24: 3, sub. 32: 27; Glencore, sub. 25: 1; Yancoal, sub. 27: 4. 
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QCA analysis and Decision 

The QCA requires Queensland Rail to amend its 2015 SAA as proposed by the QCA in its Draft 

Decision, to allow for either an end customer or an operator to contract as the access holder 

and allow for that access holder to nominate an operator (or multiple operators via multiple 

tripartite agreements) to use the access rights on its behalf. This is necessary so that an access 

holder can control its access rights and nominate one or more operators to use its access rights.  

In our view, the 2015 SAA restricts contracting flexibility and thereby reduces incentives to 

increase and improve efficiency across the system.  

We have adopted our Draft Decision in this regard except as noted in relation to the 

amendments discussed below (see section 7.3 of the Draft Decision).  

We reject Queensland Rail's argument that even though the proposed 2015 SAA does not 

reflect a particular form of contractual arrangement it remains appropriate. Our view is that the 

form of the 2015 SAA is not appropriate. The form of the contractual arrangements provided by 

a SAA are integral to the operation of the network. Amending the SAA to allow for different 

parties to hold the access rights greatly increases competition amongst the users of the network 

and therefore we consider that the form of SAA required by this Decision is appropriate. 

Multiple operators 

Stakeholders, except Aurizon, Asciano and Queensland Rail, supported the QCA's proposed 

structure. Stakeholders did however propose a number of additional amendments, the majority 

of which related to:  

¶ clarifying (within particular clauses) the possibility of more than one operator being a 

signatory to the agreement  

¶ restricting information sharing amongst operators  

¶ clarifying which party is to provide initial information to Queensland Rail during access 

negotiations (this aspect is dealt with in the body of the DAU).262 

Aurizon and Asciano said that a number of issues would result from having multiple operators 

being parties to one access agreement.263 For example, inconsistencies between the 

termination provisions and the security provisions; quarantining of commercially sensitive 

information between operators; and, imposing unfavourable variations on an operator who 

may not agree to the variation.264  

We agree with Aurizon and Asciano that there are a number of matters within a SAA where 

multiple operators being parties to the same contract could compromise sensitive information 

or have other unintended consequences (e.g. in relation to disputes and variations). Because of 

this, we have moved away from our proposal in the Draft Decision in this regard and consider 

that the 2015 SAA should remain a tripartite agreement (i.e. only one operator, one access 

holder and Queensland Rail per access agreement) and not allow for multiple operators to be 

parties to the same access agreement.  

The amended SAA will still allow an access holder the flexibility to nominate multiple operators 

to use its access rights; however, each operator will be required to enter into a separate access 

                                                             
 
262 In relation to concerns regarding who is to provide Queensland Rail with information, see Yancoal, sub. 27: 4 

(other issues τ'End User Contracting').  
263 Aurizon, sub. 20: 37. 
264 Aurizon, sub. 20: 37. 
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agreement which will be substantially identical to that negotiated between the access holder 

and Queensland Rail except for variations necessary to account for a different operator. These 

changes should also help to improve transparency as well as clarify and improve the structure 

and mechanics of the QCA's required SAA. These changes are reflected in our amendments and 

also noted in Appendix C.  

Legal relations 

We accept Queensland Rail's position that the QCA's draft SAA was not clear in creating legal 

relations between Queensland Rail, an access holder, and an operator who executes the access 

agreement after Queensland Rail and the access holder.265 We have sought to address this by 

clarifying that each signatory agrees to be contractually bound to a subsequent incoming 

operator and vice versa. The amendments will also clarify that an access holder can execute an 

access agreement with Queensland Rail before having decided on its operator(s) and any 

subsequent operators will also be bound.  

We consider this amendment is consistent with Queensland Rail's legitimate business interest 

as it provides contractual certainty to Queensland Rail as access rights provider, and also 

solidifies the liabilities and obligations between the parties.  

We consider that providing for an end customer to have the ability to control the access rights is 

appropriate for the 2015 SAA, as it will allow an end customer to: 

¶ hold, transfer, assign, relinquish and terminate the access rights independently of an 

operator 

¶ negotiate and execute an access agreement without concurrently nominating a rail operator 

¶ switch between rail operators within the term of the access agreement. 

Our proposed amendments also allow for operating and contractual risks to be more clearly 

delineated between the parties, depending on which party is best placed to manage the risk 

that is assigned to it. 

The ability to control the access rights (which are essential to an end customer's business) is 

important to end customers who may seek access to the service.  

Further, our amendments to Queensland Rail's proposed 2015 SAA will increase operator 

competition (and thereby encourage efficiencies and innovation within the network), as well as 

upstream and downstream competition, by allowing an end customer to nominate its chosen 

operator (or operators) and vary its nominations during the term of the agreement (s. 138(2)(a), 

(d)). The amendments will also reduce negotiation and contracting duplication and other 

inefficiencies thereby reducing costs. These outcomes promote the object of the relevant part 

of the QCA Act, the legitimate business interests of Queensland Rail, and the interests of access 

seekers and end user access seekers who become access holders (s. 138(2)(b),(e), (h)). 

                                                             
 
265 Queensland Rail, sub. 26: 91, 95, 102. 
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Summary 7.2 

The 2015 SAA must provide for the following: 

(a) It should be possible for an end customer or an operator to be the access 

holder and have the necessary flexibility to manage and control the use of 

access rights under an access agreement. 

(b) A tripartite structure should be adopted which more appropriately divides the 

contract responsibilities and risks of Queensland Rail, an operator and an end 

customer. 

See clauses 2.9.4 and 2.9.7 (deleted) in Appendix F, clauses 2, 3, 4, 14, 15, 16, 27.11 and 

Schedule 1 to Appendix G (SAA), in addition to various consequential amendments made 

throughout the SAA to provide for the tripartite structure.  

 

7.4 Balanced risk allocation 

The balance between contracting parties in allocating risks, rights and obligations under a SAA is 

arguably the most important element of the 2015 SAA. This is because the SAA is used as a 

'fallback' position if variations to the SAA cannot be agreed in the negotiation stage. If the risk 

allocation is not balanced, and the access provider and an access seeker cannot agree in their 

negotiations on rebalancing it, a party may be liable for large risks it cannot control. Equally, a 

party may be liable for obligations which it cannot satisfy. 

A number of regulatory precedents to the SAA that have been approved by the QCA over the 

years have largely proved, in practice, to be workable and balanced. 266  

Queensland Rail had previously said that it has proposed a risk and liability regime in its 2015 

SAA that was a revision of the regimes in the previous regulatory precedents (2008 and 2010 

SAAs).267  

In our Draft Decision we did not consider that Queensland Rail's proposed allocation of rights, 

obligations and risks between the parties in Queensland Rail's proposed 2015 SAA was 

appropriate. 

Stakeholders' submissions 

Stakeholders said that Queensland Rail's proposed 2015 SAA provided an unreasonable and 

unbalanced risk allocation between the access provider and the access seeker.268 In contrast, 

stakeholders were largely supportive of the QCA's proposed 2015 SAA.269 However, Asciano said 

it still had strong concerns about Queensland Rail's approach to risk allocation and risk 

management, which were not addressed in our Draft Decision.270 

                                                             
 
266 These include, relevantly, the access principles, the SAA (coal) from the Queensland Rail's 2008 access 

undertaking; and, the split-form SAA from the Aurizon Network 2010 access undertaking (see discussion 
above in relation to these regulatory precedents). 

267 Queensland Rail, sub. 1: 35ς40. 
268 Asciano, sub. 5: 13ς15; Aurizon, sub. 6: 23; Glencore, sub. 7: 9; New Hope, sub. 11: 2, 4.  
269 New Hope, sub. 24: 3-5; Aurizon, sub. 20: 6; Yancoal, sub. 27: 4; Glencore, sub. 25: 1, 6. 
270 Asciano, sub. 28: 13. 
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Queensland Rail did not make further comments on the risk profile of the QCA's proposed SAA 

generally. However, Queensland Rail did provide some comments on particular clauses.  

QCA analysis and Decision 

We do not consider that the risk allocation balance in the 2015 SAA is appropriate.  

We have provided detailed amendments to Queensland Rail's proposed 2015 SAA which we 

consider are required to make the risk allocation matrix underlying the 2015 SAA appropriate, 

having regard to section 138(2) of the QCA Act.  

These amendments are contained in Appendix G. The amendments to key areas are also 

discussed below. 

The amendments are largely consistent with the Draft Decision. However, we have made a 

number of changes to the approach contemplated in the Draft Decision. Because of this, we 

refer to and repeat our Draft Decision in relation to the balanced risk allocation except where 

the approach in our Draft Decision is amended or varied by this Decision as set out below (see 

section 7.3 of the Draft Decision). 

Regulatory precedents (2008 and 2010) 

We are of the opinion that the number of executed access agreements that are currently held 

by access holders demonstrates the relevance of the 2008 Queensland Rail and the 2010 

Aurizon SAAs. Stakeholders had also recommended significant amendments to Queensland 

Rail's proposed 2015 SAA to reflect the risk allocation matrix contained in these approved 

regulatory precedents.271 

In order to identify in Queensland Rail's proposed 2015 SAA any material deviations from the 

approved regulatory precedents which inappropriately altered the risk balance, we conducted a 

clause-by-clause review of Queensland Rail's proposed 2015 SAA. We then compared 

Queensland Rail's proposed SAA provisions with the provisions relating to the same subject 

matter under the earlier regulatory precedents. The results of this review were annexed to the 

Draft Decision. 

Additionally, as we have accepted that the access principles are not required to be included in 

Queensland Rail's proposed DAU, we also conducted a detailed review of the previous access 

principles and compared these (again clause by clause) with the risk position in Queensland 

Rail's proposed 2015 SAA to check for consistency.272 This is because part of the role of the 

access principles was to guide negotiations for non-reference-tariff traffic. If the access 

principles are no longer available to guide these negotiations, we consider it appropriate that 

the balance contained in those access principles should be (as appropriate) incorporated in the 

SAA. The results of this review were also annexed to the Draft Decision. 

However, in reviewing Queensland Rail's proposed 2015 SAA, we have considered the 

document with 'fresh eyes'. In effect, although the regulatory precedents are instructive and 

relevant, we did not merely apply the old regulatory precedentsτwe also considered 

submissions made by all stakeholders (as to their concerns regarding the risk allocation in the 

SAA as proposed by Queensland Rail) and considered the appropriateness of the access 

principles in the current context. 

                                                             
 
271 Glencore, sub. 7: 12-14; New Hope, sub. 11: 6-24; Aurizon, sub. 6: 22-31; Asciano, sub. 5: 18ς22. 
272 This comparison of the access principles and the 2008 Queensland Rail SAA with Queensland Rail's proposed 

2015 SAA was documented in Appendix B to our October 2015 Draft Decision. 
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Amendments to key clauses 

The key clauses which we have amended to re-balance the risk allocation are outlined in Table 

12. The detail of these amendments and all the other amendments we require to the 2015 SAA 

are contained in Appendix G (the QCA's 2015 SAA). Variations from the Draft Decision in 

relation to particular clauses are outlined in the table in Appendix C of this Decision. 

Table 12: Key provisions which require amendments to re-balance the risk allocation matrix 

Queensland Rail's 
proposed 2015 SAA 

provisions 

QCA's amendments to Queensland Rail's proposed 2015 SAA 

Network management 
(cls. 7, 8 and 23 of 
Queensland Rail's 2015 
SAA) 

Queensland Rail's network management obligations in the 2015 SAA should 
be amended to include an obligation on Queensland Rail to maintain the 
network consistent with objective rolling stock infrastructure standards, and 
consult in relation to any changes to these standards (see Chapter 4) 

This is a reasonable obligation on Queensland Rail as an access provider to 
facilitate access being provided to third parties. 

Provisions requiring rail operators to warrant as to the standard of the 
network should be removed, as this is reasonably a matter for Queensland 
Rail; and insofar as an incident should have been reasonably foreseeable to an 
operator as a result of its inspection, the general liability provisions will apply 
(see cl. 12.5(a), (b) and (c) in particular). 

Indemnities, liabilities and 
limitations (cls. 12 and 13 
of Queensland Rail's 2015 
SAA) 

The indemnities, liabilities and limitations applying to Queensland Rail should 
be amended to allow claims to be made in relation to: 

¶ the standard of the network  

¶ the non-provision of access caused, or contributed to, by Queensland Rail's 
negligence or breach 

¶ third party works undertaken on behalf of Queensland Rail 

It is reasonable for Queensland Rail to be held accountable for the state of the 
below rail network as the access provider. 

Dangerous goods (cls. 10.5 
and 13 of Queensland Rail's 
2015 SAA) 

The dangerous goods provisions should be amended to better reflect the 
ability of each party to manage the risks associated with the carriage of 
dangerous goods on the network, including as follows: 

¶ Queensland Rail should be liable for claims arising out of incidents 
involving dangerous goods where caused or contributed to by Queensland 
Rail; 

¶ No additional indemnity should be provided by operators to Queensland 
Rail in relation to dangerous goods; and 

¶ The rail operator's insurance provisions should not require the rail 
operator to be insured for Queensland Rail's negligence. 

It is reasonable that risk is allocated to the party best able to manage it. 

Disputes (cl. 19 of 
Queensland Rail's 2015 
SAA) 

All disputes should be escalated to an independent arbiter and Queensland 
Rail cannot arbitrate on disputes to which it is a party. 

This is consistent with any arbitration being impartial and unbiased. 

Force majeure (cl. 20 of 
Queensland Rail's 2015 SAA 
and associated definitions) 

The amended force majeure provisions provide that an access holder is 
relieved from its obligations to pay access charges in the event of a force 
majeure event which affects the regulated networkτthis amendment reflects 
the position under the previous access principles in relation to the non-
reference tariff network. Similarly, reference tariff traffic is also relieved from 
its take-or-pay obligations if a force majeure event affects the regulated 
network. However, if the relevant access agreement relates to the West 
Moreton Network and track destroyed by a force majeure event is reinstated, 
Queensland Rail can submit a variation to the reference tariff to recover 50% 
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Queensland Rail's 
proposed 2015 SAA 

provisions 

QCA's amendments to Queensland Rail's proposed 2015 SAA 

of the take-or-pay foregone while force majeure applied. Force majeure is not 
the fault of either Queensland Rail or access holders and partial take-or-pay 
relief creates incentives for Queensland Rail to expedite necessary repair 
works, while reducing its financial exposure to forgone take-or-pay. 

We have also clarified the operation of the force majeure provisions and the 
definition of 'Queensland Rail Cause' to clarify that an access holder is only 
relieved from its obligations to pay access charges to the extent that the force 
majeure event affects the regulated network (and not private infrastructure). 

Further information on force majeure is found in Chapter 8. 

We consider our proposed amendments are appropriate for the following reasons: 

¶ The amendments promote the efficient use of Queensland Rail's network, promote the 

object of the relevant part of the QCA Act and, where appropriate, have regard to the risk 

position underlying the 2008 and 2010 regulatory precedents (including access principles) 

(ss. 69E and 138(2)(a), (b), (e) and (h) of the QCA Act). Specifically, Queensland Rail's 

proposed 2015 SAA would need to be amended to:  

- apply, in general, the risk allocation principles commonly applied in contractual 

negotiations, including that each party is to: 

 ֙ carry the contract risk that they are best placed to manage 

 ֙ be held accountable for their actions, negligence or breach under the agreement 

 ֙ indemnify the other parties for loss (personal injury, death or property damage) 

caused by, or to the extent contributed to by, the wilful default or negligence of the 

indemnifying party 

 ֙ exclude the other parties from liability for consequential loss except in limited 

circumstances. 

- subject to appropriate exceptions, apply a risk position that is relatively consistent with 

the risk position underlying the 2008 and 2010 regulatory precedents (where 

appropriate) 

- promote commercial confidence that access seekers, access holders and rail operators 

can enter into long-term access contracts with Queensland Rail and hold Queensland Rail 

accountable for delivering the contracted services over the life of the agreement 

- facilitate access to the network to maximise the operation and use of access rights which, 

in turn, will improve network productivity and lower the unit cost of access. 

¶ The amendments may advance the legitimate business interests of Queensland Rail. They 

also address the interests of access seekers, access holders (both rail operators and end 

customers) and comply with the pricing principles (s. 138(2)(b), (e), (g) and (h) of the QCA 

Act). This is achieved by amending Queensland Rail's proposed 2015 SAA to:  

- provide a consistent set of terms and conditions for all traffics to access the network on a 

non-discriminatory basis 

- provide a level playing field to underpin access negotiations between access seekers, end 

customers and Queensland Rail 

- align each contracting party to its relevant contractual obligations and entitlements 
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- provide clear and transparent assignment of the risks and accountabilities held by each 

party to the agreement 

- leave Queensland Rail and access seekers free to negotiate the setting of access charges 

for non-reference-tariff traffic 

- provide open and transparent communication channels in the use and delivery of 

contracted access services 

- allow Queensland Rail and access seekers to negotiate non-standard terms and 

conditions 

- minimise the potential for access disputes to be triggered under the 2015 DAU and, 

where they are triggered, provide for an independent party to arbitrate disputes 

- provide a safe harbour agreement to facilitate the timely execution of access 

agreements. 

¶ The amendments promote the public interest in having competition in markets (s. 138(2)(d) 

of the QCA Act) where participation in that market is reliant on Queensland Rail's monopoly 

provision of an access service. This is achieved by, amongst other things, providing a more 

balanced and equitable contracting regime, and allocating risks and costs efficiently. 

We have made substantial amendments to Queensland Rail's proposed 2015 SAA. This is 

because we have sought to work within the drafting of Queensland Rail's proposed 2015 SAA in 

order to achieve an appropriate SAA, rather than create a separate split-form operator SAA to 

sit alongside the 2015 SAA as has occurred for the 2010 Aurizon Network access undertaking. 

Summary 7.3 

The 2015 SAA must give effect to a more balanced risk position for all parties to the 

agreement (see Appendix C and Appendix G). 

 

7.5 KPIs and performance reporting regime 

The QCA considers that performance indicators are an effective method for encouraging a party 

to comply with its obligations in an access agreement as well as encouraging improvements in 

efficiency and productivity. The 2008 SAA contained provisions relating to compliance with 

agreed operational performance levels. Queensland Rail has not included a KPI regime within its 

proposed 2015 SAA. Queensland Rail said in its December 2015 submission that no KPI regime 

had ever been agreed between the parties despite the good faith negotiation provisions in the 

previously approved SAAs.  

We consider that for KPIs to be effective and worthwhile, an initial performance reporting 

regime is imperative to create baseline data against which KPIs can be measured. 

In our Draft Decision we proposed that Queensland Rail commence a performance level 

reporting regime and provided for the parties to agree KPIs after the initial performance 

reporting had commenced and had provided meaningful data. 
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Stakeholders' submissions 

Stakeholders were supportive of the inclusion of the QCA's proposed reporting and KPI 

regime.273 However, stakeholders said that financial incentives should be included in the DAU or 

the SAA and not left to be agreed between the parties and that the performance regime should 

be subject to the dispute resolution provisions.274 

Queensland Rail stated that it was generally supportive of measures which improved 

transparency. However, Queensland Rail suggested that parts of the proposed regime were 

onerous and asymmetrical.275 

QCA analysis and Decision 

We require Queensland Rail to amend its proposed 2015 SAA to include a performance 

reporting regime.  

The 2015 SAA should then allow for an access holder to use the information provided by the 

reporting regime to negotiate KPIs and financial incentives during the term of the relevant 

access agreement. The QCA considers that the absence of any reference to KPIs in Queensland 

Rail's proposed 2015 SAA creates a risk profile that inappropriately favours Queensland Rail.  

This position is consistent with our Draft Decision. As such, we have adopted our Draft Decision 

position in relation to the KPI and reporting amendments, except for the additional 

amendments required and discussed below (see section 7.4 of the Draft Decision). 

Expanding the KPIs 

All stakeholders considered that including a KPI reporting regime was important to encourage 

improvements to performance and efficiency. Stakeholders also generally supported the QCA's 

Draft Decision. Nevertheless, stakeholders (other than Queensland Rail) said that the QCA's 

proposed provisions did not go far enough. 

We agree with Aurizon and Asciano that the reporting obligations should be expanded.276 But, 

we do not accept Aurizon's suggestion to include an initial report on the track condition, with 

Queensland Rail then required to report on any deviation from this established baseline277, as 

this would be inappropriately onerous. Similarly, we do not consider that path availability, as 

suggested by Asciano, should be included. Our required amendments should provide this 

information indirectly. 

Rather, we consider that the obligations should be expanded to the three additional matters 

suggested by New Hope278: 

¶ the number of train services cancelled during the month 

¶ the number of train service cancelled during the month which are not rescheduled 

¶ a list of speed restrictions in place at the end of each month (including when such restriction 

was applied, the speed limit and the start and finish locations). 

                                                             
 
273 See New Hope, sub. 24: 7; Aurizon, sub. 20: 44; Glencore, sub. 24: 3ς4; Yancoal, sub. 27: 4. 
274 See Asciano, sub. 28: 19ς20. 
275 Queensland Rail, sub. 26: 95ς96. 
276 See Asciano, sub. 28: 19ς20. 
277 Aurizon, sub. 20: 54. 
278 New Hope, sub. 24: 7ς8 and schedule 5 of New Hope's amended 2015 SAA. 
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These obligations are less onerous than those suggested by Aurizon and Asciano, but still 

provide a direct indicator of whether or not Queensland Rail is satisfying its obligations under an 

access agreement; including acting as an indirect indicator of track condition. We do not 

consider that these reporting requirements are inappropriate having regard to Queensland 

Rail's legitimate business interests, as contracting for the provision of train paths is the core of 

Queensland Rail's business. 

That said, the QCA agrees with Queensland Rail's submission that weekly reporting would be 

onerous whilst not necessarily providing accurate and useable data. We have removed the 

obligation for weekly reporting, consistent with Queensland Rail's submission. 

We agree with New Hope's suggestion that Queensland Rail should warrant as to the accuracy 

of the data it provides.279 Without the quality control that this warranty will encourage, data 

may be misleading or incorrect and consequently make the provisions of limited utility.  

KPIs, financial incentives and other matters 

Stakeholders said that settled and approved financial incentives should be included by the QCA 

rather than left for negotiation between the parties.280 Consistent with the Draft Decision, we 

consider that the negotiation of incentives is a matter which should be left to the contracting 

parties.  

The negotiation of financial incentives is something that requires a certain threshold of baseline 

reporting to give the parties meaningful data upon which to base their negotiations. We 

consider that, once the parties have access to this information, it is a matter for the two 

sophisticated commercial parties to decide amongst themselves. Each party's performance can 

be measured against the established baseline. Financial incentives can then be applied to 

encourage a party to improve their performance against the established baseline. The QCA's 

decision is intended to provide the right conditions for these negotiations and their outcomes to 

be effective. 

We agree with Queensland Rail that the proposed reporting regime may provide a distorted 

view of Queensland Rail's performance by requiring weekly reporting which does not take 

account of seasonality, maintenance regimes or access holder operations.281  

However, we do not agree with Queensland Rail that our required performance reporting 

obligations are inappropriately asymmetrical. Our required drafting provides that the parties 

are able to agree additional performance reporting criteria as well as incentives. Parties may 

agree to impose performance reporting obligations on access holders in the future. However, 

the initial baseline data in relation to Queensland Rail's network will first be required to inform 

operator reporting requirements (if any). Further, our initial KPIs are necessarily focused on the 

service provider, being the party that sells access to the service.  

Separately, we agree with stakeholders that the reporting and incentive provisions should be 

made subject to the dispute resolution provisions. This will increase the effectiveness of the 

provisions and provide that, if one party is unreasonably unwilling to negotiate or agree 

financial incentives, the QCA can arbitrate the dispute. 

The QCA considers that it would be inappropriate not to include a KPI regime within the 2015 

SAA. A KPI regime will work to keep Queensland Rail and access holders accountable to their 

                                                             
 
279 New Hope, sub. 4: 8. 
280 Glencore, sub. 25: 4; Yancoal, sub. 27: 4; New Hope, sub. 24: 7ς8. 
281 Queensland Rail, sub. 26: 95ς96. 
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obligations consistent with their commercial commitments. Further, an effective KPI regime will 

incentivise improved performance. This will benefit all parties and increase the efficiency and 

productivity of the network as a whole. 

We therefore consider it appropriate for Queensland Rail to amend its proposed 2015 SAA to 

include a performance reporting regime which will serve to establish baseline performance 

criteria. These reporting criteria are outlined in Box 2 and are to be included in Schedule 5 to 

the 2015 SAA. We also consider it appropriate to include that the parties will, after 12 months 

of reporting data has been provided and if requested by one of the parties, meet to negotiate 

(in good faith), the inclusion of additional performance criteria and incentives (financial or 

otherwise) based on the baseline data.  

Box 2: KPIs to be included in the 2015 SAA 

A new schedule has also been included in the 2015 SAA to identify the minimum monthly 
operational reporting obligations based on the delivery of monthly train paths on an origin-
destination pairing basis consistent with the agreement.  

The performance levels to be reported by Queensland Rail under the agreement include: 

¶ contracted versus scheduled versus actual TSE consumption by the access holder; 

¶ network availability days for the track utilised by the agreement; 

¶ planned and unplanned network maintenance across track utilised by the agreement; 

¶ planned and actual track closures across track utilised by the agreement and the 
performance of actual track closures with Queensland Rail reporting on the percentage 
of track closures returned to daily services within the planned timeframe; 

¶ sectional run-time performance for the train services operated under the agreement; 

¶ below-rail transit time performance for the train services operated under the 
agreement; 

¶ forecast versus scheduled versus actual GTKs hauled under the agreement; 

¶ the number of train services cancelled during the month; 

¶ the number of train services cancelled during the month which are not rescheduled; and 

¶ a list of speed restrictions in place at the end of each month (including when such 
restriction was applied, the speed and the start and finish locations). 

 Conclusion 

We consider the proposed performance reporting regime in the 2015 SAA is appropriate, having 

regard to each of the factors in s. 138(2) of the QCA Act for the following reasons: 

¶ The reporting regime, in conjunction with agreed KPIs and incentives, will promote the 

efficient operation of Queensland Rail's network and address the legitimate business 

interests of Queensland Rail and interests of persons seeking access to, and holding access 

rights in relation to, the network (s. 138(2)(a), (b), (d) of the QCA Act), by: 

- providing clarity and transparency on Queensland Rail's contractual obligations which 

underpin the provision of an access service; 

- enabling an access holder to monitor and hold Queensland Rail accountable for the non-

delivery of access services due to Queensland Rail's non-compliance with its operational 

and service obligations under the agreement (and vice-versa); 

- providing all access seekers, access holders and end customers with the required level of 

commercial certainty to enable them to enter into long-term access contracts with 

Queensland Rail and be confident that sufficient contractual remedies are available, 

should Queensland Rail not comply with its obligations under the agreement; 
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- providing Queensland Rail with a level of accountability that is commensurate with the 

service level obligations contained in the 2015 SAA; 

- facilitating access to the network to maximise the operation and use of access rights 

which, in turn, will improve network productivity and lower the unit cost of access; 

- minimising the potential for access disputes to be triggered under the 2015 DAU; and 

- providing a default reporting regime to facilitate the timely execution of access 

agreements. 

¶ The KPI reporting regime promotes the public interest in having competition in markets 

(s. 138(2)(d) of the QCA Act) where participation in that market is reliant on Queensland 

Rail's monopoly provision of an access service by keeping Queensland Rail accountable for 

its contracted obligations. 

¶ The performance and KPI regime is also appropriately consistent with the previous 

regulatory precedents approved by the QCA (s. 138(2)(h)). 

 

Summary 7.4 

The 2015 SAA must:  

(a) include a mandatory performance reporting regime which includes reporting 

on those matters outlined in Box 2 (above)  

(b) provide a framework for the parties to negotiate KPIs and incentives based on 

the information provided by the performance reporting 

(c) require Queensland Rail to warrant as to the accuracy of the information it 

provides to operators and access holders. 

See clauses 4.6, 6.7, 23 and Schedule 5 in Appendix G. 
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The 2015 DAU included West Moreton network and Metropolitan network reference tariffs for 

ŎƻŀƭπŎŀǊǊȅƛƴƎ ǘǊŀƛƴ ǎŜǊǾƛŎŜǎΦ vǳŜŜƴǎƭŀƴŘ wŀƛƭ ǇǊƻǇƻǎŜŘ ŀ ǊŀǘŜ ŜǉǳƛǾŀƭŜƴǘ ǘƻ ϷмфΦпмκΩллл Ǝǘƪ 

($19.74/'000 gtk as at 1 July 2016) and sought to justify it on the basis that this tariff was below 

ƛǘǎ ǇǊƻǇƻǎŜŘ ŎŜƛƭƛƴƎ ǇǊƛŎŜ ƻŦ ϷопΦфнκΩллл ƎǘƪΦ ¢ƘŜǎŜ ŀǊŜ ǘƘŜ ƻƴƭȅ ǊŜŦŜǊŜƴŎŜ ǘŀǊƛŦŦǎ ƛƴ ǘƘŜ нлмр 

DAU.  

Our Decision is to refuse to approve Queensland Rail's reference tariffs and ceiling price 

proposal. We require reference tariffs as at 1 July 2016 equivalent to $17.92/'000 gtk for the 

West Moreton network and $16.66/'000 gtk for the Metropolitan network. 

Among other things, we require that Queensland Rail: 

¶ apply a price cap form of regulation with a take-or-pay capping mechanism and revise the 

allocation of costs between coal and non-coal traffics 

¶ use efficient reference tariff building blocks, including for maintenance costs and the 

regulatory asset base; 

¶ continue with a two-part tariff; and 

¶ adopt an 'adjustment amount' mechanism to address an over-recovery of access charges 

since 1 July 2013.  

Background  

The West Moreton network was built 150 years ago for mixed freight and passenger services. 

Upgrades to cope with the coal services that began operating in 1996 were incremental rather 

than reflecting a fundamental reconfiguration of the network. The West Moreton network 

remains a low-volume system with low-capacity coal trains that need to travel through the 

passenger-focused Metropolitan network to reach the port of Brisbane.  

Recently, the West Moreton network has seen declining coal and non-coal freight demand. 

Forecast weekly return coal train paths used for pricing purposes have fallen to 63 during the 

2015 DAU period, compared to 77 contracted paths used in the 2013 DAU. NoƴπŎƻŀƭ ǎŜǊǾƛŎŜǎ 

have dropped to 3 from 29. This represents reductions of 18 per cent and 90 per cent for coal 

ŀƴŘ ƴƻƴπŎƻŀƭ ǘǊŀƛƴ ǎŜǊǾƛŎŜǎ ǊŜǎǇŜŎǘƛǾŜƭȅΦ 

Chapter structure 

This chapter sets out in three parts our approach to determining an appropriate reference tariff 

for Queensland Rail's West Moreton and Metropolitan networks: 

¶ Part AτRegulatory context and operating assumptionsτoutlines the QCA's approach to 

reviewing Queensland Rail's reference tariffs and related regulatory processes; 

¶ Part BτTariff building blocks and calculationτoutlines the QCA's position on each cost 

element that forms part of the approved tariffs, and the proposed tariffs over the forward 

regulatory period; and 

¶ Part CτAdjustment amountτoutlines the QCA's approach to addressing the expectation of 

an adjustment to reflect the difference between the tariffs Queensland Rail actually charged 

and the tariffs that would have applied in relation to the period from 1 July 2013. 
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The West Moreton and Metropolitan network tariffs in the 2015 DAU are based on a number of 

mechanisms, including mechanisms for allocating costs, assessing capacity and determining 

take-or-pay charges. The DAU also contains processes for varying the reference tariff during the 

term of the undertaking and accepting capital expenditure into the regulatory asset base (RAB). 

Key issues are summarised in Table 13 below. Matters that require a more detailed explanation 

are discussed in Sections 8.1 to 8.9. 

Table 13: Summary of key positionsτregulatory context and operating assumptions 

Summary of the 2015 Draft 
Decision 

Queensland Rail's 
position  

Other stakeholders' 
position 

QCA Decision  

1. Regulatory context of the QCA Decision 

Had regard to all of the 
approval criteria in s. 138(2) of 
the QCA Act in forming a view 
on Queensland Rail's proposed 
tariff. 

Disagreed and said we 
failed to have regard, 
among other things, to 
the pricing principles 
and Queensland Rail's 
legitimate business 
interests.  

Generally supported the 
Draft Decision. 

See Section 8.2 
below. 

Affordability not given a 
material weighting. 

No comment. New Hope and Yancoal 
said affordability issues 
should lead to a lower 
tariff. 

See Section 8.2.1 
below. 

Proposed a reference tariff 
based on efficient costs, and 
rejected Queensland Rail's de-
coupling proposal. 

Disagreed. Reaffirmed 
its proposed ceiling 
price and a reference 
tariff below this level. 

Generally supported the 
Draft Decision. 

See Section 8.2.2 
below. 

2. Allocation of common costs 

Accepted Queensland Rail's 
position that government-
imposed restrictions prevented 
it from contracting more than 
87 coal paths through the 
Metropolitan network. 

Claimed that the 87-
path constraint was not 
legally binding; QCA 
approach was 
erroneous and not 
appropriate. 

Supported our Draft 
Decision 

See Section 8.3.1 
below. 

Categorised maintenance and 
operating costs into fixed and 
variable components; treated 
all fixed costs (including 
forecast capital expenditure) as 
common network costs. 

Disagreed and 
suggested re-
categorising fixed costs 
into common and coal-
triggered costs. 

Supported our Draft 
Decision 

See Section 8.3.2 
below. 

Proposed that coal traffics pay 
common network fixed costs 
reflecting the proportion of 
West Moreton network 
capacity they can contract and 
pay variable costs reflecting 
their share of forecast usage. 

Agreed with variable 
cost allocation. 
Disagreed with fixed 
cost allocation and said 
coal traffics should pay 
common network fixed 
costs reflecting their 
share of total forecast 
paths. 

Agreed with variable cost 
allocation. Disagreed with 
fixed cost allocation and 
said coal traffics should 
pay common network 
fixed costs reflecting the 
proportion of total 
available paths coal 
services were forecast to 
use. 

See Section 8.3.3 
below. 
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Summary of the 2015 Draft 
Decision 

Queensland Rail's 
position  

Other stakeholders' 
position 

QCA Decision  

3. Capacity assessment 

Noted consultant's assessment 
that West Moreton capacity 
was 135 weekly return paths; 
said final views were subject to 
stakeholders comments. 

Disagreed and said 
capacity was 112 return 
paths as proposed in 
the 2015 DAU.  

QCA should use its 
consultant's capacity 
estimate, unless that 
estimate was flawed. 

See Section 8.4 
below. 

Metropolitan network 
operations reduced West 
Moreton capacity by 17 per 
cent. 

Disagreed and said the 
Metropolitan impact 
was 12.1 per cent, as 
proposed in the DAU. 

Disagreed and said 
Metropolitan impact was 
22 per cent. 

See Sections 8.4 
and 8.4.1 below. 

4. Form of regulation and take-or-pay 

West Moreton and 
Metropolitan tariffs should be 
subject to a price cap with a 
reset of the West Moreton 
tariff if contracted volumes are 
above forecasts. 

Queensland Rail 
disagreed with a 
volume reset.  

Supported an endorsed 
variation event for 
changes in contracted 
volumes. 

See Section 8.5.1 
below. 

Take-or-pay should be 100 per 
cent of access charges, capped 
at total revenue allocated to 
coal services in assessing tariffs. 

Supported 100 per cent 
take-or-pay, but 
opposed capping. 

Opposed 100 per cent 
take-or-pay, but 
supported capping. 

See Section 8.5.2 
below. 

5. Tariff structure 

Accepted Queensland Rail's 
proposed two-part structure of 
train-path-based and gtk-based 
tariff components. 

No comment. New Hope said the QCA 
should confirm tariffs 
would not breach the 
pricing limits. 

See Section 8.5.4 
below. 

6. Metropolitan network tariff approach 

Applied tariff derived on West 
Moreton network, modified to 
remove double counting of 
capex since 2002; separate 
incremental train path charge. 

Disagreed and said the 
QCA proposal was a 
'dramatic move away' 
from past practice. 

Supported the Draft 
Decision, but said QCA 
should be clear on what 
would happen in future. 

See Section 8.6 
below. 

7. Productivity, innovation and incentives 

No specific productivity 
measures in reference tariff 
provisions (Schedule D). 

No comment. Aurizon said there should 
be incentives for 
innovations that provide 
operational efficiencies. 

See Section 8.7 
below. 

8. Variation of reference tariffs 

Accepted Queensland Rail's 
process for varying reference 
tariffs. 

No comment. No comment. See Section 8.8 
below. 

9. Capital expenditure assessment process 

Proposed to not require a 
DORC valuation and to provide 
for consulting with 
stakeholders; proposed 
optimising assets for possibility 
of actual bypass.  

Disagreed with 
removing DORC 
valuation and 
optimising assets for 
possible actual bypass. 

Supported Draft Decision. See Section 8.9 
below. 
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8.1 Queensland Rail's 2015 DAU proposal 

The 2015 DAU included multi-part reference tariffs for coal-carrying train services operating on 

the West Moreton and Metropolitan networks. Queensland Rail said these were equivalent to 

ϷмфΦпмκΩллл Ǝǘƪ όŀǎ ŀǘ м Wǳƭȅ нлмрύΣ ŘŜǊƛǾŜŘ ōȅ ŜǎŎŀƭŀǘƛƴƎ ōȅ ƛƴŦƭation the reference tariff of 

ϷмфΦмпκΩллл Ǝǘƪ ǘƘŀǘ ŀǇǇƭƛŜŘ ŦǊƻƳ м Wǳƭȅ нлмпΦ282  

Queensland Rail said that, as the reference tariffs were below its derived ceiling price of 

ϷопΦфнκΩллл ƎǘƪΣ ǿŜ ǎƘƻǳƭŘ ŀǇǇǊƻǾŜ ǘƘŜƳΦ vǳŜŜƴǎƭŀƴŘ wŀƛƭ ǎŀƛŘ ƛǘǎ ŎŜƛƭƛƴƎ ǇǊƛŎŜ ǿŀǎ ōased on a 

building block approach. It used volume forecasts and made various allocations of common 

costs and assets between coal and non-coal services using different allocators for the RAB, 

operating costs and maintenance costs. 

8.2 Regulatory context of our Decision 

In assessing Queensland Rail's proposed reference tariff for coal-carrying train services, we have 

had regard to various matters, including: 

¶ vǳŜŜƴǎƭŀƴŘ wŀƛƭΩǎ ƭŜƎƛǘƛƳŀǘŜ ōǳǎƛƴŜǎǎ ƛƴǘŜǊŜǎǘǎΣ ŀƴŘ ǘƘŜ ŀōƛƭƛǘȅ ƻŦ vǳŜŜƴǎƭŀƴŘ wŀƛƭ ǘƻ ǊŜŎƻǾŜǊ 

efficient costs and a return on investments relating to coal-carrying train services;  

¶ ŀŎŎŜǎǎ ǎŜŜƪŜǊǎϥ ŀƴŘ ŀŎŎŜǎǎ ƘƻƭŘŜǊǎΩ ƛƴǘŜǊŜǎǘ ƛƴ ƴƻǘ ǇŀȅƛƴƎ ŦƻǊ ƴŜǘǿƻǊƪ ŎŀǇŀŎƛǘȅ ǘƘŜȅ ŀǊŜ 

unable to contract because of government-imposed restrictions; and  

¶ access seekers and access holders' expectations about an adjustment to reflect the 

difference between the tariffs Queensland Rail actually charged and the tariffs that should 

have applied since 1 July 2013. 

Our Decision is to refuse to approve Queensland Rail's proposed ceiling price and reference 

tariff, having regard to the approval criteria in the QCA Act. In particular, Queensland Rail 

proposed: 

¶ an opening asset valuation that would provide windfall gains to Queensland Rail. Windfall 

gains do not promote the economically efficient investment in and use of the rail 

infrastructure and are contrary to the interests of access seekers, access holders and their 

customers (s. 138(2)(a), (e), (h)); and 

¶ allocating costs to coal-carrying trains reflecting capacity they are unable to contract. This 

recovery from coal services would reflect inefficient price discrimination, which would not 

be appropriate, having regard to the pricing principles (ss. 138(2)(g) and 168A(b)). It is also 

not in the interests of access seekers, access holders and their customers to pay for services 

they cannot contract to use (s. 138(2)(e), (h)). 

We have had regard to each of the approval criteria in section 138(2) of the QCA Act in forming 

our views on the West Moreton and Metropolitan reference tariffs. Our approach to the criteria 

is discussed in more detail in Chapter 10 of this Decision. 

In this context, Queensland Rail and other stakeholders raised the following particular thematic 

issues in relation to our 2015 Draft Decision: 

¶ affordability of the reference tariff and relative prices; 

¶ de-coupling of the reference tariff from the ceiling price; and 

                                                             
 
282 Queensland Rail, sub. 2: 5. Note that the 1 July 2014 tariff is escalated from the 2009ς10 tariff of 

$16.81/'000 gtk approved by the QCA in 2010. 
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¶ the limitations of the network. 

These matters are discussed below. 

8.2.1 Affordability and relative prices 

Our October 2015 Draft Decision said that 'we have not had regard to the effects of short-term 

business cycles and hence affordability in considering the asset valuation for this Draft 

Decision'.283 We said: 

While our decision has not given a material weighting to the issue of relative prices of other train 

services, we do not consider that we must be precluded from taking relative prices into account 

in the future. Indeed, such comparisons are amongst a range of factors we could give greater 

weight to when assessing a reference tariff under the approval criteria in the QCA Act, especially 

in the face of material falling demand on the West Moreton network.284 

Additionally: 

While we looked at 'relative prices' in our October 2014 Draft Decision (see p. 153) we did not 

take 'affordability' into account then and have not done so this time.285 

New Hope said in its December 2015 submission that the Draft Decision appeared to lack any 

explanation why the QCA had: 

(a) failed to give material weight to relative prices and affordability in the face of actual 

(rather than hypothetical) material falling demand in the West Moreton Network; and 

(b) not acted on the 'prima facie case' that consideration should be given to reducing the 

value of assets to prevent a further decline in demand for access.286 

New Hope also said that it sought a tariff which was competitive in the long term. 

However, shorter term considerations such as current market conditions remain relevant as 

these conditions increase the risks involved in over-estimating tariffs. Current market conditions 

are also relevant to issues inǾƻƭǾƛƴƎ ǘƘŜ ǘƛƳƛƴƎ ƻŦ ŎŀǎƘŦƭƻǿǎ Χ287 

Yancoal said the cost of rail access on the West Moreton system was 'well above' that in the 

Bowen Basin and Hunter Valley, and the current and proposed access charges did not promote 

competition. 

Yancoal considers that it is clearly in the public interest, the interest of access holders and access 

seekers and consistent with the object of Part 5 of the QCA Act to reduce the proposed tariff to 

reflect the affordability and competitiveness arising from the current and proposed tariffs ...288 

However, Queensland Rail said: 

it is not the role of the regulator to determine a below-rail access charge which makes coal mines 

'competitive', any more than this obligation should be forced upon an above rail provider, or 

downstream port/terminal operator.289 

The QCA's view 

While we have had regard to affordability and market conditions to the extent that they affect 

matters including the utilisation of the network, we also note that there are competing 

                                                             
 
283 QCA 2015: 173. 
284 QCA 2015: 138ς139. 
285 QCA 2015: 139, footnote 367. 
286 New Hope, sub. 22: 6; sub. 21: 4ς5. 
287 New Hope, sub. 22: 6. 
288 Yancoal, sub. 27: 3ς4. 
289 Queensland Rail, sub. 33: 12. 
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considerations. These include regulatory predictability and certainty in the regulatory process 

and its outcomes, achieved by applying commonly accepted regulatory methodologies 

consistent with the approval criteria in the QCA Act (s. 138(2)). The various considerations are 

outlined further in Chapter 10.  

On balance, we consider that, while affordability and relative prices are relevant to assessing 

the West Moreton and Metropolitan tariffs, they do not on their own outweigh the other 

considerations, including the consideration of whether the price of access generates expected 

revenue that is at least enough to meet the efficient costs of providing access to the service and 

include a return on investment commensurate with the regulatory and commercial risks 

involved.  

Further, setting a price based on short-term affordability considerations would have the 

potential to promote inefficient development of high-cost mines, which would not be in the 

public interest, and would not promote efficient use of the rail infrastructure. 

Therefore, it would not be an appropriate balance of, among other things, the interests of 

Queensland Rail, the public interest, the pricing principles and the interests of access seekers 

and access holders, for prices to be set in a manner that gives greater weight to supporting the 

profitability of access holders or seekers and their customers over the regulatory predictability 

and certainty that will come from establishing a transparent tariff methodology to apply over 

the long term. 

We have also considered the possibility that assets should be optimised to reflect the reduction 

in demand for below-rail services on the West Moreton and Metropolitan networks. While the 

volume forecasts provided by Queensland Rail may suggest it is appropriate to optimise the 

assets, we have not done so at this time, given the capacity constraints for coal services on the 

West Moreton network and the uncertainty about future volumes (see Sections 8.3.3 and 8.10 

of this Decision). 

8.2.2 De-coupling and regulatory uncertainty 

QR Network's 2009 DAU proposed a 2009ς10 reference tariff that it justified on the basis that it 

was lower than its proposed ceiling price.290 Our December 2009 Draft Decision rejected QR 

Network's tariff approach and proposed a lower ceiling price that would also apply as the 

reference tariff.291  

Queensland Rail has taken an approach this time that is similar to the approach followed by QR 

Network with the 'below-ceiling' tariff in its 2009 DAU. In Queensland Rail's 2015 DAU, it 

proposed a West Moreton network ceiling price of $34.92/Ωллл Ǝǘƪ ŦƻǊ нлмрς16 and a 'de-

coupled' reference tariff of $19.41/'000 gtk.292  

Queensland Rail said it proposed the lower reference tariff because its calculated ceiling price 

was 'higher than the commercially prudent access charge'.293 It said the 'overwhelming factor 

                                                             
 
290 QR Network proposed a ceiling price of $34.00/'000 gtk and a reference tariff of $22.07/'000 gtk for the 

network west of Rosewood. See QCA, December 2009: 71; QR Network, September 2008: 118ς119. 
291 We proposed a ceiling price and reference tariff of $16.81/'000 gtk. See QCA, December 2009: 94. 
292 Queensland Rail, sub. 2: 4ς6. This $19.41/'000 gtk tariff was escalated by the CPI from the $16.81/'000 gtk 

price originally proposed for 2009ς10 in the QCA's 2009 DAU Draft Decision. 
293 Queensland Rail, sub. 2: 4. 
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contributing' to the sharp increase in the ceiling price was a changed market outlook for both 

coal and non-coal services.294  

Our October 2015 Draft Decision rejected the de-coupling approach and proposed a ceiling 

price of $18.88/'000 gtk for 2015ς16.  

Queensland Rail said in its December 2015 submission that its:  

reference tariff proposal under the 2015 DAU of $19.41/'000gtk (well below the ceiling price) 

was proposed at a level consistent with the status quo as a compromise to provide regulatory 

certainty.295  

Queensland Rail also said: 

CƻǊ ǘƘŜ ²Ŝǎǘ aƻǊŜǘƻƴ ƴŜǘǿƻǊƪΣ ƛŦ ǘƘŜ v/! ŀŎŎŜǇǘǎ vǳŜŜƴǎƭŀƴŘ wŀƛƭΩǎ ΨŘŜ-ŎƻǳǇƭƛƴƎΩ ƻŦ ǘƘŜ ŎŜƛƭƛƴƎ 

revenue limit from the reference tariff that would apply to current and future users, it negates 

the need for the RAB value to be adjusted.296 

The QCA's view 

We disagree with Queensland Rail's suggestion that its proposed de-coupling provides 

regulatory certainty. As long as the reference tariff is at some arbitrary level below a ceiling 

price, access seekers and holders will expect that the ceiling price will apply at some point in the 

future. As we said in 2009: 

It would be very difficult for a non-QR party to enter the market to compete with incumbent 

operator QR Freight if it was believed that the access charge could be increased significantly, but 

with the only justification for the change being that the tariff remains lower than an estimated 

ceiling price. 

The Authority does not accept that a process where the tariff is set on the basis that it is lower 

than a ceiling tariff is sufficiently transparent, robust or repeatable.297 

While Aurizon Operations (formerly QR Freight) is no longer vertically integrated with 

Queensland Rail's below-rail business, the point still standsτthe uncertainty about future prices 

in Queensland Rail's proposal would not promote competition. As Professor Menezes says: 

vwΩǎ ǇǊƻǇƻǎŜŘ ǘŀǊƛŦŦ ƛƴ ƛǘǎ нлмр 5!¦ ƛƳǇƭƛŜǎ ǘƘŀǘ ƛǘ ƛǎ ǊŜŎƻǾŜǊƛƴƎ ƭŜǎǎ ǊŜǾŜƴǳŜ ǘƘŀƴ ǘƘŜ ƳŀȄƛƳǳƳ 

amount of revenue that it would be allowed to recover under a DORC valuation that allows QR to 

earn a return on assets with expired useful lives. However, as this asset valuation is rolled over to 

the next regulatory period, QR will still be able to charge a higher tariff, based on the higher 

DORC valuation, which will be associated with a risk that allocative efficiency will be negatively 

impacted.298 

Accepting Queensland Rail's de-coupling proposal would implicitly mean that Queensland Rail 

was entitled to charge up to its proposed ceiling price. But this, in turn, would mean that the 

QCA would be: 

¶ endorsing a cost build-up for Queensland Rail that went beyond approving efficient costs for 

Queensland Rail over the regulatory period; and 

                                                             
 
294 Queensland Rail, sub. 2: 6. 
295 Queensland Rail, sub. 26: 24. 
296 Queensland Rail, sub. 26: 27. 
297 QCA 2009a: 73. 
298 Menezes, F, 2016b: 11ς12. 
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¶ providing for coal services to underwrite Queensland Rail's exposure to 'the changed market 

outlook, foǊ Χ ƴƻƴ-coal services'299τthese market changes being a risk that coal miners are 

not able to manage or control.  

Neither of these outcomes would be appropriate having regard to the approval criteria in the 

QCA Act (s. 138(2)(a), (d), (e), (h)).  

It is appropriate for the reference tariff to be based on a well-understood approach that derives 

the price from underlying costs and asset values. That has the benefits of: 

¶ providing regulatory certainty to access holders, access seekers and Queensland Rail; and 

¶ enabling all parties to assess the tariff implications of proposed measures such as expansions 

of the network or changes in train configuration or operation. 

The QCA's reference tariff approach therefore seeks to promote the efficient operation and use 

of, and investment in, the rail network. It also promotes the public interest, and is in the 

interests of access seekers and access holders (s. 138(2)(a), (d), (e), (h)).  

We note that Queensland Rail's proposed de-coupling reflects an implicit recognition that it 

may not be appropriateτor necessaryτfor Queensland Rail to recover the full ceiling price it 

Ƙŀǎ ǇǊƻǇƻǎŜŘΦ Lƴ ƻǘƘŜǊ ǿƻǊŘǎΣ ƛŦ vǳŜŜƴǎƭŀƴŘ wŀƛƭ ǿŀǎ ŎƻǊǊŜŎǘ ǘƘŀǘ ϷопΦфнκΩллл Ǝǘƪ ǿŀǎ ǘƘŜ 

efficient ceiling price, then its proposed reference tariff would mean it was forgoing recovery of 

some of its sunk costs, and potentially other costs. 

In practice, this means that Queensland Rail has submitted a proposal for a reference tariff that 

is below what it has argued is necessary to comply with section 168A(a) of the pricing principles.  

Summary 8.1 

The West Moreton network reference tariff in the 2015 DAU must not specify that 

Queensland Rail is applying a reference tariff that is below and separate from the ceiling 

revenue limit. 

See Schedule D, clause 1.1 (deleted) in 2015 DAU. 

 
Limitations of the network 

Queensland Rail said investors knew of the limitations of the 'old, idiosyncratic' network when 

they sunk their capital in mines that used the West Moreton network. It said: 

Queensland Rail should not be penalised for, or disadvantaged due to, the nature of the West 

Moreton network or because of the business challenges faced by coal mines that have freely 

chosen to use the West Moreton network.300 

We agree with Queensland Railτthe miners would or should have been aware of the nature of 

the infrastructure. However, that awareness would not be a reason why the access holders 

should expect to or be required to pay both for high maintenance costs and for an asset value 

that delivers monopoly rents and windfall gains to Queensland Rail. To put it another way, 

Queensland Rail should also be aware of the limitations of its own network, and should expect a 

pricing regime that reflects those limitations. 

                                                             
 
299 Queensland Rail, sub. 2: 6. 
300 Queensland Rail, sub. 26: 47ς48. 
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8.3 Allocation of common network costs 

As West Moreton is a mixed traffic system, a share of the common network costs (opening asset 

base, forecast capital expenditure, maintenance and operating costs) is allocated to coal 

traffics. The coal-allocated costs are used in a regulatory building block model to develop a 

reference tariff for coal-carrying train services.  

2015 DAU context: significant spare capacity with high forward-looking costs 

Unlike the 2009 DAU and the 2013 DAU, the 2015 DAU has been developed in light of a material 

fall in demand for below-rail services on the West Moreton networkτabout three-fifths of the 

system capacity (66301 of the 112 paths) is forecast to be used by coal and non-coal traffics 

combined, resulting in about 40 per cent spare capacity (Figure 3). This spare capacity is due to 

reductions of 18 per cent and 90 per cent in coal and non-coal train services respectively, 

compared to the 2013 DAU. 

Figure 3:  West Moreton network capacity utilisation status 

 

Note: a) The 2009 DAU capacity utilisation status corresponds to the last two years of the DAU period (2011ς12 
and 2012ς13. b) The 2015 DAU forecast coal paths are 62.8 (for presentational purpose we have used 63). 

Source: QR Network (2009); QCA (2009b); Queensland Rail (2013a: 8; 2013d: 5; sub 2: 20). 

Notwithstanding the significant reduction in forecast traffic volume, forward-looking costs in 

the 2015 DAU are generally higher on a per unit basis than in the 2013 DAU that was developed 

when the system was nearly capacity constrained. That is:  

¶ maintenance cost per kilometre (a measure of unit cost) is slightly higher when comparing 

around $67,026 (proposed in the 2015 DAU) with $66,984 (proposed in the 2013 DAU);302 

                                                             
 
301 The 2015 DAU total forecast paths are 65.8. For presentational purposes we use 66 paths. 
302 QCA calculation based on data reported in Queensland Rail 2013b: 3, sub. 2, Appendix 6: 22; QCA, 2014d: 

123; B&H 2015: iii, 4. Amounts are in June 2014 dollars for which the 2015 DAU data were converted to June 
2014 dollars. FrƻƳ vǳŜŜƴǎƭŀƴŘ wŀƛƭΩǎ нлмр 5!¦ ǎǳōƳƛǎǎƛƻƴ ƛǘ ǿŀǎ ƴƻǘ ŎƭŜŀǊ ǿƘŀǘ ŘƻƭƭŀǊ ȅŜŀǊ ǘƘŜ Ŏƻƴǎǘŀƴǘ 
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¶ forecast capital expenditure per kilometre is about 26 per cent higher when comparing 

around $64,000 in the 2015 DAU with $51,000 proposed in the 2013 DAU;303 and 

¶ operating cost is unchanged at around seven million dollars annually.304 

Queensland Rail has predicted in its West Moreton System Asset Management Plan that the 

elevated levels of maintenance and capital spending on the network infrastructure will continue 

for at least another decade.305 

2015 DAU cost allocation proposal and Draft Decision 

Queensland Rail said that given the changed volume outlook for the 2015 DAU a different 

approach was required to allocate common network costs to coal traffics for pricing purposes, 

as compared to the approach in its 2013 DAU proposal306 (see Appendix E for a summary of 

previous cost allocation assessments).  

For the opening asset base, Queensland Rail said it proposed an allocation to reflect contracting 

limits for coal services through the Metropolitan network. Queensland Rail stated:  

In particular, the binding constraint is the maximum 87 coal paths per week, limiting the 

proportion of the capacity of the West Moreton Network that can potentially be contracted to 

coal to 87 out of 112 available paths, or 77.7%.307  

For the forward-looking costs (maintenance and operating costs, and forecast capital 

expenditure), Queensland Rail proposed an allocation based on coal's share of forecast 

volumes. Queensland Rail proposed to recover the coal-allocated costs from the 63 forecast 

coal paths. Queensland Rail said its allocation approach provided it with a 'greater opportunity 

to recover its efficient costs including a return', even though it proposed a reference tariff 44 

per cent below the ceiling price from its building block model.308 

Our 2015 Draft Decision accepted Queensland Rail's proposed allocation that reflected the 87 

path contracting restriction for coal services through the Metropolitan network. But we 

considered the allocation should reflect the actual contracting restriction for coal services in the 

West Moreton networkτthat is, the 87-path constraint in the Metropolitan network should be 

reduced further by the number of paths (10 paths at the time) contracted to coal services to 

operate in the Metropolitan network which did not traverse the West Moreton network. We 

applied the resulting allocator (77 out of 112 paths) to Queensland Rail's efficient fixed common 

network costs (i.e. the opening asset base, forecast capital expenditure and fixed maintenance 

and operating costs). Our Draft Decision allocated efficient variable common network costs (i.e. 

                                                                                                                                                                                              
 

cost referred to and for the 2015 Draft Decision we inferred it was June 2014 dollars. In its correspondence of 
15 April 2016, Queensland Rail stated that 'there is an error in the calculations in Figures 8.2 & 8.3 of the 
Draft Decision on maintenance which results in a material overstatement of any possible difference between 
the 2013 DAU maintenance costs and the 2015 DAU maintenance costs. In relation to this, please note that 
ǘƘŜ нлмоκмп Řŀǘŀ ƛǎ ƛƴ нлмоκмп ŘƻƭƭŀǊǎΣ ōǳǘ ǘƘŜ Ϸнлмрκмс ƛǎ ƴƻǘ ŀƴŘ ǎƻ ǘƘŜ ŦƛƎǳǊŜǎ ŀǊŜƴΩǘ ŎƻƳǇŀǊƛƴƎ ƭƛƪŜ ŦƻǊ 
like, resulting in an overstatement of the difference in maintenance allowance'. Therefore, we have now 
treated the 2015 DAU constant cost data as being in June 2015 dollars. 

303 QCA calculation based on data reported in Queensland Rail, June 2013c: 12, sub. 2, Appendix 3: 22; QCA 
2014d: 126ς127; B&H 2015: iv & 4. Amounts do not include interest during construction and are in June 2014 
dollars for which the 2015 DAU data were converted to June 2014 dollars. 

304 Amount is in June 2014 dollars. 
305 Queensland Rail, sub. 2, Appendix 6τWest Moreton System Asset Management Plan. 
306 Queensland Rail, sub. 2: 44ς45. 
307 Queensland Rail, sub. 2: 48. 
308 Queensland Rail, sub. 2: 4ς7. 
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variable maintenance and operating costs) based on coal's share of forecast volumes. Our Draft 

Decision proposed that coal-allocated costs be recovered from the 63 forecast coal paths. 

Stakeholders' submissions 

Queensland Rail and coal miners (New Hope and Yancoal) rejected the 2015 Draft Decision cost 

allocation approach, but they had divergent views on an appropriate cost allocation 

methodology. Aurizon considered the Draft Decision allocation approach was reasonable.309 

Queensland Rail said that our Draft Decision resulted in it being unable to recover the full cost 

of providing the declared service. Queensland Raƛƭ ǎǘŀǘŜŘ ǘƘŀǘ ǘƘŜ v/!Ωǎ ǊŀǘƛƻƴŀƭŜ ŦƻǊ ǘƘŜ 

allocation of fixed costs based on the assumed 87-path constraint was 'erroneous and not 

appropriate', as there was no legally binding 87 path constraint.310  

Coal miners were concerned that our allocation and recovery approach would produce a 'death 

spiral', where the closure of a mine would increase the tariffs by such a significant extent that it 

would likely shut another mine. They also said that any surplus paths above the current contract 

levels were equally available for contracting by general freight or other commodities. Therefore, 

miners argued that some proportion of the fixed common network costs of the unutilised train 

paths up to the 77 paths should be allocated to non-coal services.311 

Some of these comments highlighted concerns about an appropriate categorisation of, and 

allocation of, costs in the face of a material fall in demand, focusing on which party should bear 

the costs. Some comments focused on the existence of the 87-path constraint for coal-carrying 

train services. 

We have broken our discussions of the matters raised by Queensland Rail and other 

stakeholders into the following topics: 

¶ 87-path constraint;  

¶ categorisation of forward-looking costs; and 

¶ cost allocation approach.  

8.3.1 87-path constraint  

During the 2013 DAU assessment process, Queensland Rail and New Hope had both identified 

the existence of government restrictions for their inability to contract additional coal-carrying 

train services. For example, in the 2013 DAU coal train services were contracted to use 77 paths 

and there were six uncontracted paths (see Figure 3), in relation to which Queensland Rail 

stated:  

Government have not indicated a willingness to contract additional coal services and in relation 

to non-coal freight, above rail operators have not shown a willingness to contract additional 

services.312 

New Hope had stated: 

The level of paths which is contracted is artificially constrained (below true system capacity) by 

DƻǾŜǊƴƳŜƴǘ όvwΩǎ ǎƘŀǊŜƘƻƭŘŜǊύΦ bID Ƙŀǎ ōŜŜƴ ǎŜŜƪƛƴƎ ǘƻ ŎƻƴǘǊŀct additional train paths for the 

past three years and has been unable to do so because of this constraint.313 

                                                             
 
309 Aurizon, sub. 20: 25. 
310 Queensland Rail, sub. 26: 12, 22, 27, 30, 39. 
311 New Hope, sub. 21: 4; Yancoal, sub. 27: 2. 
312 Queensland Rail 2013d: 5. 
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In its 2015 DAU supporting submission, Queensland Rail reiterated that government restrictions 

for coal services limited its ability to contract the full amount of capacity, and it identified two 

constraints, being: 

¶ preserved freight and passenger train paths from Rosewood to Toowoomba, which was 13 

paths for freight314 and two for passenger services; and 

¶ a constraint of 87 coal paths per week through Metropolitan network specified by 

vǳŜŜƴǎƭŀƴŘ wŀƛƭΩǎ ϥwŜǎǇƻƴǎƛōƭŜ aƛƴƛǎǘŜǊǎϥΦ315 

Queensland Rail added that 'the binding constraint is the maximum 87 coal paths per week', 

which limited the proportion of the capacity of the West Moreton network that could 

potentially be contracted to coal to 87 out of 112 available paths or 77.7 per cent. Accordingly, 

Queensland Rail considered it reasonable to cap the allocation of the initial asset base (or 

opening asset value as at 1 July 2015) to coal traffics at 77.7 per cent.316 

Our 2015 Draft Decision accepted Queensland Rail's allocation approach to reflect the 87-path 

constraint for coal services in the Metropolitan network. However, we reduced it by the number 

of paths (10 paths at the time) contracted to coal services to operate within the Metropolitan 

network but not traverse the West Moreton network, to reflect the contracting restriction for 

coal services in the West Moreton network. We applied the resulting allocator of 68.8 per cent 

(i.e. 77 out of 112 paths) to West Moreton efficient fixed common network costs, which 

included the opening asset base as well as forecast capital expenditure and fixed maintenance 

and operating costs. We considered that coal traffics should only pay for efficient fixed common 

network costs that reflected the proportion of paths available for contracting by coal 

services.317 

Stakeholders' submissions 

In its response to the Draft Decision, Queensland Rail stated that '87 train path is not a legally 

binding constraint' and provided legal advice in support of its argument.318 Queensland Rail said 

that all train paths in the Metropolitan network that were not allocated to existing train services 

were available for contracting by coal trains or other services. In this context, Queensland Rail 

said: 

the QCA's rationale for the allocation of fixed costs based on the assumed 87 path constraint is 

erroneous and not appropriate319 

[a]s Queensland Rail has previously submitted and demonstrated there is no 87 train path 

constraint. It is unclear why the QCA ŎƻƴǘƛƴǳŜǎ ǘƻ ǊŀƛǎŜ ǘƘƛǎ ŀǎ ŀƴ ƛǎǎǳŜ Χ320 

However, West Moreton network users stated that Queensland Rail's assertion that there was 

no cap on contracting for coal services was completely inconsistent with Queensland Rail's 

practice to date. They said the cap had always been in place, and their investment and 

                                                                                                                                                                                              
 
313 New Hope 2014: 3. 
314 Queensland Rail's 17 July 2015 response to the QCA's request for additional information noted that the 

reference to '13 paths for freight' was incorrect and that it should be '14 paths for freight'. 
315 Queensland Rail, sub. 2: 48. Queensland Rail's 17 July 2015 response to the QCA's request for additional 

information clarified that the restriction was advised by the Department of Transport and Main Roads. 
316 Queensland Rail, sub. 2: 48ς49. 
317 QCA 2015: 143ς145. 
318 Queensland Rail, sub. 26: 6 and Annexure 8. 
319 Queensland Rail, sub. 26: 30. 
320 Queensland Rail, sub. 33: 5. Queensland Rail repeated essentially the same argument in a letter sent on 

14 April 2016. 
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contracting decisions were formed in part on that basis.321 Coal miners provided confidential 

correspondence from Queensland Rail and the Queensland Department of Transport and Main 

Roads (DTMR) in support of their argument.322 

QCA analysis and Decision 

We have considered Queensland Rail's 2015 DAU and reviewed our 2015 Draft Decision in light 

of comments and information provided by Queensland Rail and other stakeholders in 

accordance with the QCA Act.  

Based on the considerations set out in this section and having regard to the relevant factors in 

section 138(2) of the QCA Act, our Decision is that 87 paths is a binding constraint for coal train 

services through the Metropolitan network. We require that the 2015 DAU reflect this 

constraint. 

Queensland Rail's changed positions 

Queensland Rail had madeτduring the 2013 DAU assessment process and in its 2015 DAU 

supporting submissionτseveral representations that coal services cannot contract more than 

87 paths through the Metropolitan network. Queensland Rail had made similar representations 

at industry forumsτfor example, at a rail forum organised by the Goondiwindi Regional Council 

on 4 December 2015, about three weeks before submissions on our 2015 Draft Decision were 

due (see Figure 4). 

Figure 4: Queensland Rail's representation at an industry forum 

 

Source: Queensland Rail 2015l: 18. 

The QCA notes that Queensland Rail has continued to change its position on this matter. 

Queensland Rail has variously stated: 

¶ Queensland Rail's Responsible Ministers have specified a constraint of 87 coal paths per 

week through Metropolitan network.323 

                                                             
 
321 Yancoal, sub. 35: 1; Aurizon, sub. 29: 10ς14; New Hope, sub. 31: 3ς5. 
322 Queensland Rail 2012, 2014b, 2014c, 2014d, 2014e, 2014f; Queensland Department of Transport and Main 

Roads (DTMR) 2011, 2014a, 2014b. 




























































































































































































































































































































































































































































































