Queensland
Competition
Authority

Decision

Queensland Rail's Draft
Access Undertaking

June2016

Level 27, 145 Ann Street, Brisbane Q 4000
GPO Box 2257, Brisbane Q 4001
Tel (07) 3222 0555

WWw.(ca.org.au



We wishto acknowledge the contribution of the following staff to this report

The QCA's Queensland Rail team

© Queensland Competition Authori@016
The Queensland Competition Authority supports and encourages the dissemination and exchange of information.
However, copyright protects this document.

The Queensland Competition Authority has no objection to this material being reproduced, made available online or
electronically but only if it is recognised as the owner of the copyright and this material remains unaltered.



Queensland Competition Authority Contents
| 2y Sy da
EXECUTIVE SUMMARY I
INTRODUCTION v
Background iv
Declaration for third party access
History of this Decision
Submissionsn the Draft Decision %
Independent economic advice Vi
The QCA's considerations Vii
1 APPLICATION AND SEOP 1
1.1 Review mechanism 3
1.2 Definition of access 4
1.3 Scope of the access undertaking 4
1.4 Line diagrams 6
15 Non-discriminatory treatment 7
1.6 Ringfencing 8
1.7 Maintenance 9
1.8 Term of the undertaking 10
2 NEGOTIATION PROCESS 11
Introduction 11
2.1 Information exchage 13
2.2 Timeframes 17
2.3 Refusal to provide access 18
2.4 Conpeting access requests 20
2.5 Access renewal rights 22
3 PRICING RULES 25
3.1 Hierarchy of pricing rules 27
3.2 Revenue adequacy 29
3.3 Limits on price differentiation 30
3.4 Pricing and revenue limits 39
3.5 Asset valuation methodology for negotiating access charges 41
3.6 Pricing for access rights at renewal 42
3.7 Rate of return 48
3.8 Takeor-pay arrangements 51
4 OPERATING REQUIREMEN 53
4.1 Changes to train plans 55
4.2 Minimising the adlerse effects of operational constraints 61
4.3 Coordination with adjoining networks 64
4.4 Passenger services 65




Queensland Competition Authority Contents

4.5 Operating Requirements Manual 67
4.6 ORM amendment process 74
5 REPORTING 78
5.1 Quarterly reporting on performance 80
5.2 Annual reporting on the access negotiation process 81
5.3 Reporting of cost and price information (when a reference tariff applies) 82
5.4 Reporting of cost and price information (when a reference tariffsoet apply) 84
5.5 Audit requirements 85
5.6 Regulatory accounts and cost allocation manual 86
6 ADMINISTRATIVE PREMINS 88
6.1 Commencement date of tariffelated reporting 89
6.2 Miscellaneous other matters 90
7 STANDARD ACCESS EGIRET 92
7.1 QCA assessment approach 94
7.2 Access principles 96
7.3 Tripartite structure 99
7.4 Balanced risk allocation 102
7.5 KPIs and performance reporting regime 106
8 REFERENCE TARIFFS 111
PART A REGULATRY CONTEXT AND OHHRB ASSUMPTIONS 112
8.1 Queensland Rail's 2015 DAU proposal 114
8.2 Regulatory context of our Decision 114
8.3 Allocation of common network costs 119
84 Capacity assessment 146
8.5 Form of regulation, taker-pay and tariff structure 155
8.6 Metropolitan network tariff approach 168
8.7 Productiviy, innovation and incentives 174
8.8 Variation of reference tariffs 177
8.9 Capital expenditure assessment process (Schedule E) 178
PART B TARIFF BUIINIG BLOCKS 183
8.10 Volumes 184
8.11 Forecast maintenance costs 189
8.12 Forecast operating costs 191
8.13 Opening asset base 193
8.14 Past capital expenditure 216
8.15 Forecast capital expenditure 218
8.16 Capital charges for the abRAB 221
8.17 QCA's required reference tariffs 223
PART € TARIFF ADJUSENT 228

8.18 Adjustment amount expectations 228




Queensland Competition Authority Contents

8.19 Adjustment methodology 247
8.20 Tariff for 201814 to 201516 249
9 INVESTMENT PLANNINE COORDINATION MEAVORK 254
9.1 Network extension and funding agreements 256
9.2 Network planning provisions 264
10 LEGAL OVERVIEW 267
10.1 Part 5 of the QCA Act 267
10.2 Assessment approach 267
10.3 Section 138(2) of the QCA Act 268
ACRONYMS 279
APPENDIX A : SUMMABRYY QCA REVENUE/PREBCMODEL (2016 FQREENSLAND RAIL 2015
DAU) 281
APPENDIX B : COMMB®N 2009 DRAFT DHOIS$ TARIFF 284
APPENDIX C : SAA BRBECISION COMPARIS 286
APPENDIX D : CL.AMD SCHEDULE | ANDENENTS 329
APPENDIX E : WESTREDON NETWORK COST®CATIGNPREVIOUSND CURRENT
ASSESSMENTS 334
APPENDIX F : 2015IDMARKUPS 348
APPENDIX G : 2015/9MARKUPS 349
APPENDIX H : QUEENED RAIL'S EXTENSBAAUS 350
APPENDIX | : LISTSDBMISSIONS 359

REFERENCES 360




Queensland Competition Authority Executive @mmary

9.9/, ¢Lx9 {| aa!w

hdzNJ 5SO0A&A2y A& (G2 NBTdzAS fi &ceds LAdMBKAS(DAUNLIS Prviding Yy R wl
access to its belownail services. We have issued a secondary undertaking notice in accordance with s. 134

of the QCA Act, whidmsksQueensland Rail to give the QCA a copy of the amended DAU within 60 days

that is, by16 August2016

Introduction

L'y | LILINRP PSR dzy RSNIil { Ay 3 ¥F2 Nail ©0&s & nededsarw tdzpré/ideéi £ | Y R
certainty about the detailed terms and conditions of access.

On 5 May 2015, Queensland Rail submitted its 2015 DAUs@omge to an initial undertaking notice that

we issued underextion 133 of the QCA AcOn 8 October 2015, we released our Draft Decision on
Queensland Rail's 2015 DAU. We also invited submissions on the Draft Decision from stakeholders by

24 December 20% and subsequently provided a period for further submissions by 14 March 2016.

2015 DAU
2S KI @S NBOGASHSR vdzsSSyatltryR wlkAftQa Hnmp Bdign F FNBA
138(2) of the QCA AcWe have also considered all stakeholder comtaave received.

On balance, we have in this Decision broadly adopted the preliminary views we expressed in our Draft
Decision on the 2015 DAU.

Ourviewisi KI i vdzSSyatlyR wlAfQa wnmp 5!! R2Sa y2a | LILN
Queensand Railwith those of access seekers/holders and end customEng. approach irQueensland

Rail's2015 DAUSs not appropriate, having regard tthe approval criteria in the QCA Act, both across

pricing and norpricing matters.

N

We require changesto Quearf Yy R wl Af Qa4 wnanmp 5!! (42 | RRNBaa GKSa
and detailed in AppendesFand G

Pricing

Pricing for commercial freight services on the West Moreton network is perhaps the most contentious
' A3LISOG 2F vdzSSvlat !l yR wl Af Qa LINRBLRA

The 2015 DAU includes @roposed 201616 West Moreton reference tariff for coalarrying train

services, equivalent to $19.4000 gross tonne kilometre(gtk). Queensland Rail said thisas below its
LINRLJI2AaSR OSAftAy3 LINRA OSa depfecidten optinfised @piacementcost (DORT) a SR
valuation, which valugithe existing assets in their existing (brownfields) configuration.

Asset valuation methodology

The West Moreton network was constructed in the 19th century for regional trafficels dot reflect the
service potential of a modern engineering equivalent asset, as it was not originally designed for coal
transport.

Queensland Rail has spent increasing amounts on maintenance and capital expenditure to cope with coal
traffics, as volumebkave grown significantly since coal services began in 1996. We have largely accepted
these costs as necessary to operate a network as idiosyncratic as the West Moreton network.

The high costs that Queensland Rail incurs to provide services on the WegoiMoetwork highlight the
need to examine the age of assets and appropriateness of revaluing them for inclusiondpethieg
asset value.
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In respect of some assets (e.g. wooden sleepers and fences), Queensland Rail has in the past recovered
the value ofthose assets by way of maintenance costs, and the Decision continues this approach. Other
assets like tunnels, cuttings and embankments require only incidental further work once they have been
built; they are essentially perpetual in naturéhe value othose assetswhere they are beyond their
expected useful livess reflected in the value of the network as a whole.

The QCA has broadfdoptedits preliminary viewson an appropriate asset valuation methodology as
outlined in its Draft Decision and hasade adjustments to the regulatory asset base (RAB) for the above
factors.

Drop in volumes

vdzSSyatltyR wlAfQad 0dzAAYySaa SYy@ANRYYSyYy(d KhkaithOKIy3ISR
both coal and norcoal volumes having dropped significantly.

The question of how thematerial spare capacity on the West Moreton network should be treated

therefore arisesOn this occasion the QCA has not chosen to optimise the asatiter tK S v/ | Qa4 @A S
that coal traffics should only pay for the paths theyw@ontract to use.

Queensland Rapreviously said there was a binding constraint on the number of paths that coal could
contract for. It now says there is no legally binding constraint on the paths that coal can contract for.
However, Queensland Raipgsition does not go to the issue of whether a constraint exists in practice.
The QCA's position is that such a constraint exists. The QCA has therefore capped coal traffics' share of
common networkfixed costs (return opand of,assets, as well as fixedaintenance and operating costs)

to take into account contracting restrictions on coal servit®e.consider that this appropriately balances

the competing interests of access seekers/holders, who should not pay for services they camnatt,

and the nterests of Queensland Rail, which seeks a return on its investments.

On this basis, the QCA requireseerence tariffequivalentto $17.92« Qnnn 341 FNBY ™ Wdz &
Adjustment amount

In its withdrawn 2013 DAU, Queensland Rail proposed an adjustneergflect any overor under
recovery ofaccess chargefom 1 July 2013gfven the tariffs in the 2008 access undertaking were
scheduled to expireon 30 June 2013to the date when the new tariffivas approved Moreover,
Queensland Rail on a range of ogoas indicated that it would make such an adjustment, including in its
2013/14 annual report. However, the 2015 DAU did not propose such an adjustment.

Our view is that approving Queensland Rail's proposal would create regulatory uncertainty, which would,
among other things, adversely impact on investment.

Having regard to the relevant factors in section 138(2) of the QCA Act, we require the 2015 DAU be
amended to include an adjustment amount payable by Queenslandfdrdis overrecovery ofaccess
charges

Our Draft Decision proposed an adjustment amount for the West Moreton netwdokvever, having
considered stakeholder comments on the Draft Decision and undertaken a further round of submissions,
we have determined that an adjustment amount shouldoadpply to the Metropolitan network. This is
consistent with theexpectation generated bpueensland Rail's earlier representations that there would

be an adjustment to reflect any ovesr underrecovery ofaccess chargdsom 1 July 2018 whichmeant

that there would be an adjustment over both the West Moreton and Metropolitan networks.

Stakeholders, including Queensland Rail, also raised concerns with the QCA's proposed approach to
implementing the adjustment amountHaving regard to these matters, the ®Chas adopted an
Adjustment Amount mechanism toaddress overpayment, which will operate by reference to a
comparison between theccess chargéhat a particular access holder actually paid in the period from

1 July 2013 to the date afpproval and theacess chargehat the access holder would have paid during
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that period if the new reference tariff had been in effect at that tigsee cl. 7.1 othe QCA's markips to
Schedule D of the 2015 DAtJAppendix F of this DecisipfMhis mechanismperates in aimilar manner

to that proposed by Queensland Riilrelation to adjustment charges for variations to a reference tariff
or a reference tariff which becomes effective from a date prior to the QCA's approval of that reference
tariff (see cl.7.1 of Schedd D of the 2015 DAU)

Non-pricing matters

vdzSSyatlyR wlAf Qa wHnmp Spticing niageisSridEding negofiaoh procdédey, IS 2 F
reporting obligations and contracting and investment frameworkee QCA has broadbdopted its

preliminary views as statedn the Draft Decisioni K+ & A& GKIG Ay YlFyeé NB&LX
proposals skew rights and obligations in its favour and away from access holders and seekers.

We require changes to address this imbalance, including to:

1 streamline adl rebalance the scope, capacity, negotiation and administrative sections of the 2015 DAU
to clarify the dispute resolution process and remove any inappropriate discretionary powers in
Queensland Rail's favour

1 providegreater transparency in the planninggheduling ancday of operation'sprocesses

1 applythe operating requirements for train services on Queensland's Rail's infrastructure consistently
to all relevant parties

1 increase transparency of Queensland Rail's reporting and compliance processes

1 enale a better balance in risk allocations across parties in the standard access agréSmajt

1 embed the right of a customer to fund a network extension and the obligation of Queensland Rail to
facilitate a network extensiowhen it agrees terms with a usémnder

Legal basis for our Decision

Our decisionto refuse to approve Queensland Rail's 2015 DAU has been formed in accordanteewith
approval criteria ithe QCAAct (s.138(2)) A key aspect of our approach has been to have regard to each
aspect of section138(2).

In some circumstances, there may be tensions between various aspects of this section of the Act,
including between the objects clauses.(838(2)(ajand 698, legitimate business interests of Queensland
Rail (s. 138(2)(b)), the public ing=t (s. 138(2)(d)), the interests of access seekers (s. 138(2)(e)) and the
pricing principles & 138(2)(g)and 168A. This necessarily involvezbnsideringeach element before
forming a view.

Further information on our approach to assessing Queenslaaiks R015 DAU is provided in Chapter 10
of this Decision.
The way forward

We haveissued Queensland Rail with a secondary undertaking notice in accordancesatiind34 of
the QCA Act:

1 stating our reasons for refusing to approve the 2015 DAU (i.eorgaioed in this Decision as well as
the amended DAU and SAand

1 askingQueensland Rail to give us a copy of the amended DAU (and SAA) within 60 days (i.e. by
16 August 201§ unless this period is extended.

If Queensland Rail does not comply with thigice, the QCA may prepare, and approve, a DAU for
Queensland Rail's declared service.
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Background

Queensland Rail owns and operate8,300-kilometre rail network, including the commuter lines in south
east Queensland, the West Moreton netwodnd the Mount Isa and North Coast lines (Begl). It also

operates the state's suburban and ledigtance passenger services.

Figure 1 Queensland Rail network

Rail Networks of Queensland
Systems overview

Legend

Queensland Rail Systems
North Coast Line (Nambour 1o Caimns)

— Mount I53 Lin (Stuart to Mount Isa & Flynn 1o Phosphate HE)
— Wost Moreton (Rosewood to Mies)

Westorn System (Mies 1o Cunnamulia & Quipie and branch knes)
South Western Systom (Toowoomba to Wallangarra &

Thaion and Wyreema to Miimerran)

S— Central Western Systemn (Emerald to Winton and branch ines)
= South East Queensiand network

——— Maryborough Avea System and other

Tatlotands System

Other

Aurizon
Austrafian Ral Track Corporation (ARTC)

CLONCURRY  JULA CREEX

(&7 QueenslandRail

Queensland Rail ABN 68 598 268 528

Source: Queensland Rail

! Queensland Rail was created in 2010 when the Queensland Government split the former Q&ektusland
Rail owns most of the former QR Ltd rail network in Queensland, apart from the tracks in central Queensland

owned by Aurizon Netork Pty Ltd (formerly QR Network Pty Ltd)
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Declaration for third party access

The services provided by Qarmesland Rail's intrastate rail network were declared by regulation in 1997,
making the services subject to the thipdrty access provisions of the QCA Aks. a result of that
declaration, Queensland Rail, access seekers and access holders gainechdgtitfigations relating to

GKS yS3z2aAalrdaz2y 2F GKS GSN¥a FyR O2yRAGAZ2ya 2F | OO

¢KS o0St26nNIAf OGNIO10O ySG@2N] Aa adoweaeSOi (2 GKS
follows a negotiadcarbitrate model, in which the primary responsibility is on the access provider and
access seeker to negotiate on price and 1moite terms.Part 5 provides for the development of an access
undertaking to guide how #access regime should operate.

History of this Decision

Following its creation in 2010, Queensland Rail commenced a process to transition from the 2008
undertaking to one that better reflected its assets and business structBoeme key milestones in the
course of that process are as follaws

1 March 2012 Queensland Rail submitted the 2012 DAU which sought to replace its 2008 undertaking
with a set of requirements more suited to a network operator which is not vertically integrated with
an aboverail freight business.

1 April 2012 the QCA releaad an Issues Paper on the 2012 DAU.

1 February 2018 Queensland Rail withdrew its 2012 DAU and submitted the February 2013 DAU (the
2013 DAU)In doing so, Queensland Rail indicated that it had revised the 2012 DAU to reflect concerns
raised by stakeholders.

1 April and May 2018 the QCA hosted a series of workshops on issues in the February 2013 DAU,
including aboveail operational issues, West Moreton network pricing, standard access agreements
(SAAs), Mount Isa pricing and investment framework matters.

1 June2013 Queensland Rail resubmitted its 2013 DAU and included, for the first time, its proposed
reference tariffs for the West Moreton netwofkom 1 July 2013

1 June 2014 the QCA released its consultation paper on western system coal tariffs in the 2013 DAU
along with a report on the West Moreton network prepared by its rail consultant, B&H Strategic
Services (B&H).

June 2014 the QCA conducted a workshop with stakeholders on West Moreton network coal tariffs.
October 2014 the QCA released its 2014 Draft i3#m.
December 201¢ Queensland Rail withdrew its June 2013 DAU.

= = = =

February 2016 the QCA issued an initial undertaking notice undsatisn 133 of the QCA Act,
requiring Queensland Rail to submit a draft access undertaking (DAU) to the QCA within 90edays aft
receiving the notice.

1 May 2015 Queensland Rail submitted a DAU to the QCA, within the time specified iedtiersl33
notice.

1 October 2015 the QCA released its 2015 Draft Decigltre Draft Decisiof).

Submissions othe Draft Decision

The QCA receed submissionsn the Draft Decisiofrom Aurizon, Glencore, Queensland Rail, New Hope
and Yancoal.
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Queensland Rail considered that large aspects of the QCA's Draft Dewisitthbe beyond powerFor
instance, Queensland Rail said that nael not corredly applied our approval criteria irestion138(2) by:

1 not recognising the overiding guidance of the objects clause (s. 138(2Had the pricing principles
(s. 138(2)(®

1 not giving adequate regard to Queensland Rail's legitimate business intereE38(2)(D)
1 ‘trading off' the pricing principles against other factors
1 retrospectively applying an adjustment amount.

In contrast, other stakeholders were broadly supportive of many aspects of the Draft Decision, but
requested refinements in a range ofeas, including on our draft positions on the SAA, the adjustment
amount and the pricing principles.

In light of the largeamount of new material, on 15 January 20fle QCA invited stakeholders to make
further comments on submissions received through abreissions on submissions' proces9n
19January 2016, QCA staff released a staff 'Request for comments' paper and subsequentijpenade
QCA'sQueensland Rail tariff model available to stakeholders upon request. Following a request from
Queensland Rail o5 January 2016, the closing date for further submissions was extended to 14 March
2016.

The QCA receivedeven further submissios, from Aurizon, Glencore, Queensland Rail, New Hope,
Queensland Resources Council (QRC), Asciano and Y amesa. submissis largely responded to the
'Requestfor commens' staff paper and, for the most part, reiterated existing positions.

Independent economic advice

Professor Flavio Menezes was engaged as an independent expert to report on economic matters related
to the West Moreton and Metropolitan tariffs.

Professor Menezes is a Professor of Economics at the University of Queensland, who was previously the
Foundation Director of the Australian Centre of Regulatory Economics at Australian National University.
He has taugh published and consulted extensively in the areas of competition and regulatory economics.

He providedtwo reports, 'A regulatory economics assessment of the proposed Western System asset
valuation approaches' and "The economic impact of QR's proposéb imaclude an adjustment to refund
or recoup differences in tariffsivhichthe QCA published in October 2015 along il Draft Decision.

We subsequently engaged Professor Menezes to respond to reports by other experts, that commented on
his previougeports, andto provide a reporton the approach to cost allocation. On 8 April 2016, before
Professor Menezelsad completed these reportshe Queensland Governmeappointedhim to the QCA

Board. Professor Menezes disclosed his interesatmeeting ofthe QCAon 19 April 2016 and was not
present when the QCA considered this Decision at4tdune 2016 meeting, or when the QCA discussed
matters related to the Decision #te April and Mayneetings

Professor Menezes' opiniongere obtained in his capdygias an independent expertVe alsoengaged
Professor Stephen King of Monash University as an expert to peer review Professor Menezes' reports and
conclusionsProfessor King is a Professor of Economics at Monash University, a Member of the Economic
Regudition Authority of Western Australia (ERA) and a Member of the National Competition Council
(NCCQ).

Professor Menezes' reports and Professor King's peer revidtvadéssor Menezes' reportre available
on the QCA's website.

Vi
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The QCA's considerations

TheQCA has considered Queensland Rail's 2015 DAU and stakeholder submissions in accordance with the
assessment criteria irestion 138(2) of the QCA Act (see Box 1).

Box 1: The legal framework

The QCA may approve the 2015 DAU only if the QCA considersdpap® to do so having regard to each of the
matters set out in the QCA Act:
The Authority may approve a draft access undertaking only if it considers it appropriate to do
so having regard to each of the following188(2))t

() the object ofPart 5 of theQCA Actwhich isto promote the economically efficient
operation of, use of and investment in, significant infrastructure by which services are
provided, with the effect of promoting effective competition in upstream and
downstream markets (€9B);

(b) the legitimate business interests of the owner or operator of the se(sid88(2)(b))

(c) if the owner and operator of the service are different entitiéise legitimate business
interests of the operator of the service are protected 38(2)(c))

(d) the publicinterest, including the public interest in having competition in markets
(whether or not in Australig)s.138(2)(d))

(e) the interests of persons who may seek access to the service, including whether
adequate provision has been made for compensation if thlets of users of the
service are adversely affectésl 138(2)(e))

) the effect of excluding existing assets for pricing purp¢sds88(2)(f))

(9) the pricing principles mentioned in section 168A; which in relation to the price of
access to a service areattthe price should:

0] generate expected revenue for the service that is at least enough to meet the
efficient costs of providing access to the service and include a return on
investment commensurate with the regulatory and commercial risks involved
(s. 1684a));

(i) Fft26 F2NJ YdzZf GATLI NI LINAOAY3I | yR LN
(s.168A(b))

(iii) not allow a related access provider to set terms and conditions that
discriminate in favour of the downstream operations of the access provider or
a relatedbody corporate of the access provider, except to the extent the cost
of providing access to other operators is highel g8A(c)) and

(iv)  provide incentives to reduce costs or otherwise improve productivity
(s.168A(d)) and
(h) any other issues the authority msiders relevant.

It is not open to the QCA to approve an access undertaking that does not include the matters requizetidn/187.
These are:

(1) an expiry date (s. 137(1))
2) provisions for identifying, preventing and remedying conduct by an access provide
that provides, or proposes to provide, access to itself or a related body corporate that

unfairly differentiates in a material way between access seekers (in negotiations
(s.137(1A)(a)(i)) and access holders (in providing the servit84&.A)(a)(ii)} and

3) provisions preventing an access provider that provides, or proposes to provide, access
to itself or a related body corporate recovering, through the price of access, costs that
are not reasonably attributable to the provision of the servicé3g(LA)(b)).

Sections 137(2) and 138A set out matters that may be included in an access undertaking.

Vii
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Our Decision
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In this Decision we have explained our views and have set out those amendthahtee consider

necessary before we can approve Queensland Rail's proposed 201RBlUantly, where matters are

not in dispute, the QCA has generally adopthd positions contained in its Draft Decisidror these
matters, an elaboration of the QCAdssitions is contained in the Draft Decision.

Structure
This Decision follows the structure of the 2015 DAU:

1 Chapter 1: Application and scopehe extent to which the 2015 DAU applies to the entirety of
Queensland Rail's declared service as well asfeinging and nordiscriminatory treatment
obligations.

1 Chapter 2: Negotiation and capacity managemetite negotiaion framework between Queensland
Rail and access seekers

1 Chapter 3: Pricingulest the rulesfor setting access chargeader the access undking

1 Chapter 4: Operating requirementghe rules for how Queensland Rail will demonstrate capacity,
coordinate maintenance and schedule and operate trains.

1 Chapter 5: Reportingthe approach to reporting and audit of costs, performance and complianite
the undertaking.

1 Chapter 6: Administrative provisiongrovisionsrelating to, among other thingslispute resolution
and tariff reporting.

1 Chapter 7: SAAthe structureand terms of thestandard access agreement (SAA).

1 Chapter 8Referenceariffst the approach to the reference tariffs for the West Moreton netwaihd
the Metropolitan network The chapter also addresses the issue of an adjustment amount to reflect
the previous overecovery ofaccess chargdsy Queensland Rail.

1 Chapter 9: Investmentdmework, planning and coordinationQueensland Rail's obligation to permit,
but not fund, an extension to the network to facilitate the execution of an access agreement.

1 Chapter 10: Legislative framewarkow we have applied our legislated obligations iakimg our
Decision.

Secondaryndertakingnotice

0On17June2016, the QCA issued Queensland Rail with secondary undertaking notice eciitem £34 of

the QCA ActThe QCA asks Queensland Rail Limited to give to the QCA a copy of the amended 2015 DAU
within 60 days of receiving this Notice (i.e. 18/August2016) or, if the period is extended under section
134(2A) of the QCA Act, the extended period.

viii



Queensland Competition Authority Application and scope

1
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Part 1 of the Queensland Rail's 2015 DAU contains provisions on the scopess, aon
discriminatory treatment of aboveail operations, and the term of the undertaking.

Our Decision accepts many aspects of Queensland Rail's proposdilas lalso madehanges
to Part 1, including to:

9 clarify the extent to which the undertakingliapply to Queensland Rail's activities

i provide that descriptions of the infrastructure to which the undertaking will apply are up to
date

i provide for a separation of process between disputes to which the QCA Act apply and those
to which the QCA Act doast apply

9 enhance ringfencing obligations.

Introduction

Scope and administrative matters are addressed in an approved access undertaking to provide
certainty to access seekers negotiating access to a declared service, while protecting the
legitimate busiess interests of the service provid@hese matters include the scope of access
covered by the undertaking, as well as provisions for-disoriminatory treatment.

On balance, we have in this section of the Decision broadly adopted the preliminarywgews
expressed inthe Draft Decisionin relation to Part 1 of Queensland Rail's 2015 DAU on
application and scope

Key issues are summarisedTiablel below. Matters that require a more detailed explanation
are discussed in Sectisl.1to 1.8.

Tablel: Summary of key positions and decisiorapplication and scope

Summary of the 2015 Queensland Rail's Other stakeholders' QCA Decision
Draft Decision position position

1. General review mechanism

No proposalbon a general | Disagreed with New New Hope considered See Sectio.1
review mechanisnof the | Hope's proposal of a that a review mechanism
approved undertaking general review was necessary.

was presented before mechanism (see right).
the Draft Decision.

2. Definition of access

The definition of access | Accepted the Draft New Hope and Glencore| See Sectiof.2.
means the norexclusive | Decision. disagreed and said that

right to use a specified the definition is too

part of the network. narrow.

3. Scope of the access undertaking

The access undertaking | Disagreed with our New Hope supported the See Sectiod.3.
applies where definition of 'Network' Draft Decision; however,

Queensland Rail (orits | and with New Hope's it suggested

successor, assign or proposal to support amendments to support

subsidiary) is the railway| connecting prate connecting private

manager. infrastructure. infrastructure, and
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Application and scope

Summary of the 2015
Draft Decision

Queensland Rail's
position

Other stakeholders'
position

QCA Decision

provisions to allow the
QCA to require a
standard connection
agreement.

4. Line diagrams

Queenslad Rail will
notify stakeholders
before making material
amendments to the line
diagrams, and provide a
dispute process if
stakeholders question
the accuracy of the line
diagrams.

Disagreed with the Draft
Decision, and considered
that the dispute process
should not be extended
to access holders.

New Hope supported the
Draft Decision.

See Sectiod.4.

5. Non-discriminatory t

reatment

Queensland Rail to
clearly set out how it will
be prevented from
unfairly differentiating
between access seekers
and access holas.

Disagreed with the Draft
Decision and said that
the QCA is beyond
power.

New Hope supported the
Draft Decision. Asciano
supported the Draft
Decision, however they
said that it could be
strengthened.

See Section.5.

6. Ringfencing

The QCA may require
Queensland Rail to
submit a DAAU
implementing ring
fencing arrangements.

Disagreed and said that
our proposed provisions
are ambiguous, outside
of power and uncertain.

New Hope supported the
Draft Decision. Asciano
disagreed with the Draft
Decision.

See Sdmn 1.6.

7. Maintenance

The Draft Decision
clarified Queensland
Rail's obligation to
maintain the network.

Disagreed and said that
we are beyond power
and in direct conflict with
section 119 of the QCA
Act.

No comments.

See Sectiod.7.

8.

Term of the Underaking

The Draft Decision
proposed to accept the
2015 DAUerm from the
date of approval to 30
June 2020.

Accepted in principle

Not opposed.

See Section 1.8.
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1.1

Review mechanism

TheDraft Decision did not discuss a general review mechanism to review thertaking after
it was approved.

Stakeholders' submissions

New Hope said that such a general review mechanisas needed to appropriately protect
access seekers and access holders.

Queensland Rail disagreed with New Hope's amendments to introduce a ajjemsiew
mechanism and submitted that thigas beyond powers under the QCA Act.

QCA analysis and Decision

The QCA does not accept the need for a general review mechanism.

We note New Hope's position that:

1 Many provisions of the approved access undertgkiill be new and untested

1 The impact of small changes (e.qg. traffic mix, capital expenditure requirements and train
configuration) on dow-volume network will be more material compared tdigh-volume
network like thecentral Queenslandoal network (CQN)

9 Access holders and access seekers bear the asymmetric risks of atbngaccess
undertaking, as Queensland Rail is allowed to submit a voluntary draft amending access
undertaking (DAAU) at any time, while access holders and access seekers capantae
approved undertaking

i1 The current disagreements over adjustment amounts may lead to unanticipated
consequences.

That said, we consider a general review provision to open an approved access undertaking may
create regulatory uncertainty for all pags. The proposed provision is also overly broad and the
trigger criteria are somewhat subjective.

We note that the DBCT 2010 access undertaking contains a general review mechanism.
However, that undertaking wasto be for five years while the new access wertaking for
Queensland Rail has a shorter duration, with it terminating on 30 June 2020. Further, the DBCT
provision was a voluntary inclusion by DBCT whereas Queensland Railsgyptisa provision.

In the Draft Decision weroposed thatQueensland Rhabstrengthen the audit provisions and
proposed other checks and balances intended to mitigate against monopolistic behaMeur.
have also,in this Decision(see Section1.5 below) strengthered the unfair discrimination
clausedn the 2015 DALUN order toprevent the kind of behaviour thdew Hope'proposal is
seeking to cure. Given this, we do not consider a general review mechanism as proposed by
New Hope is necessary.

Additionally, we note that underextion 139 of the QCA Act, we may require Queensldail to
submit aDAAUIf we consider the approved access undertakireggds to be amended to be
consistent with a provision of the QCA AwYe consider this provision provides sufficient

2New Hope, sub. 23:¢b.
3 Queensland Rail, sub. 33: 53.
4 New Hope, sub. 23.¢6.
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1.2

1.3

protection in the event of an unexpected and significahange incircumstanceghat would
render the undertaking inconsistent with a provision of the QCA Act

Definition of access

The Draft Decisionproposed to accepQueensland Rail's 2015 DAU definition'afcessto
mean 'the norexclusive right to use a specifigghrt of the 'network’ for the purposes of
operating train services'. Whildne Draft Decision definition ohetwork differed from that in
the 2015 DAU, bothversionsreflected the term 'network as referring to 'rail transport
infrastructure as definechithe Transport Infrastructure AdfTI Act).°

Queensland Radlccepted the Draft Decisidh.

New Hope and Glencore said the definition of access should be widened by generally reinstating
clause2.1(b) of the 2008 access undertakinghis would involve detailed list of matters for

which access should be provided, rather than our Draft Decision approach of defining access by
reference to the Tl Act.

We haveadopted our Draft Decision position that 'access’, through the definition for 'network’,
should bealigned to rail transport infrastructure as defined in the Tl Abilis is how the facility
of rail transport infrastructure is defined in the QCA Act for the declared service.

We consider 'access to a network' should be aligned to how this term is defirted TI Act

so that there is consistency in definitions thereby reducing uncertaifiy: this reason, rail
transport infrastructure should be aligned to the definition in the Tl Act. By aligning the
definition, access essentially includes the accesmddities necessary for operating a railway,
such as railway track, bridges, communication systems, marshalling yards, overhead electrical
power supply systems.

For clarification purposes, we have provided examples of these facilities in our footndte to
definition of network in duse7.1 in Appendi¥ consistent with the services in the Tl Act.

Summaryl.l

The2015 DAUs definition of 'Network' mustinclude a footnote that provides examples of
rail transport infrastructure.

Seethe definition of ‘'network’ in Appendix F.

Scope of the access undertaking

Queensland Rail proposed in its 2015 DAU that the undertaking apply to Queensland Rail where
it is a railway manager, except in the circumstance where it was providing railway manager
services to thewner of the infrastructure and the terms of the contract with the owner did not
allow Queensland Rail to comply with aspects of the 2015 DAU.

In the Draft Decisiorwe said that the 2015 DAU should apply to all rail transport infrastructure
for which Queesland Rail (or its successor, assign or subsidiary) is the railway manager,

5QCA, October 2015 proposed DAU, cl. 7.1.
6 Queensland Rail, sub. 33: 53.
”New Hope, sub. 23: 4. Glencore, sub. 25: 6.
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consistent with the declared service inction 250(1)(b) of the QCA Act and the definition of
network.

Stakeholders' submission

Queensland Rail submitted that our definition oftwerk is concerning, and that we have no
statutory power to seek to regulate future successors, assigns, or subsidiaries of Queensland
Rail through the 2015 DAU.

New Hope supported the Draft Decision. However they have suggested amendments to support
comecting private infrastructure, and provisions to allow the QCA to require a standard
connection agreement during the term of the undertaking (should the need &8e).
Queensland Rail disagreed with New Hope's suggested amendments and said they are
unnee@ssary and inappropriate, and beyond powers under the QCA Act.

QCA analysis and Decision
We haveadopted our Draft Decision position.

We disagree with Queensland Rail's position that we have do not have power to regulate future
successors, assigns, or sigharies of Queensland Rail. This is becahsedeclared service

under section 250(1)(b) of the QCA Act includes rail transport infrastructure for which
Queensland Rail or a successor, assign or subsidiary of Queensland Rail is the railway manager.
Giventhe Act provides this definition, we repeat our Draft Decision analysis that the access
undertaking should also apply when Queensland Rail, or a successor, assign or subsidiary of
Queensland Rall, is the railway manager.

We also disagree with New Hope'ssition, as the QCA Act and parts of amendments to the
2015DAU already address their concerns as follows:

1 The'Extension Access Principlssction in Scheduleof the amended DAWlentifies the
principles of negotiation if access seekers or accekiehs want to build a rail connection (a
form of an extension) from the mainline to its private infrastructure

1 Queensland Rai# already required to negotiate access to thetworkin good faith under
section 100 of the QCA Act, and any dispute in relatio the connection of private
infrastructure to thenetwork in order to gain access to thetwork is likely to be considered
either an access dispute or an extension related dispute.

We note also that in the amendments we provided pursuant to our 20t Decision @use
1.2.1(b)(i)(QL) in the 2015 DAUwvas not deleted. This was an oversight. For our required
amendments to be effectivehis particular subclause should also be deleted.

8 Queensland Rail, sub. 287¢88.
9 New Hope, sub. 32: 39.

10New Hope, sub. 23:c5.

11 Queensland Rail, sub. 33:¢83.
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1.4

Summaryl.2

The 2015 DAUnust apply to all rail transport infrastiucture for which Queensland Rail (c
Queensland Rail's successor, assign or subsidiary) is the railway manager, consisten
the declared service inextion 250(1)(b) of the QCA Act

Seclausesl.2.1and 7.1in AppendixF.

Line diagrams

Queensland Rbproposed in its 2015 DAU to use 'reasonable endeavours' to publish line
diagrams that are accurate in all material respects.

TheDraft Decision accepted the proposal; however, preposed to requirdQueensland Rail to
notify stakeholders before makingaterial amendments to the line diagram, and to provide a
dispute resolution process to access holders and access seekers.

Stakeholders' submissions
Queensland Rail said:
1 The QCA hd no statutory power to extend the dispute process to access haojders

i Linediagrams @ not define the scope of the declared service of the network to which the
undertaking relatel; and

i1 Theaccuracy of the line diagrams could not reasonably be regarded as affecting competition
in aboverail markets and itvas unclear why accessedeers or, in particular, access holders
would ever need to rely on the line diagradis.

New Hope supported the Draft Decision and said that the line diagrams repegsémpractical
terms, parts of the network which Queensland Rail acknowlddgere regulated under the
undertaking®>4

QCA analysis and Decision

Save for the amendmendiscussedbelow, we have adopted our Draft Decisiorposition in
relation toline diagrams

We disagree with Queensland Rail's position for the following reasons:

91 An access undtaking can include an obligation on the owner or operator to comply with
the decisions of the QCA in relation to disputes about matters stated in the undertaking. This
also supports the object of Part 5 as investment in the network and effective market
competition is likely to be promoted by regulatory certainty arising from a stated dispute
resolution process for an access holder in an access undertaiidg

1 While the line diagrams may not strictly define the scope of the declared service of the
network to which the undertaking relateshey areused by various parties to ascertain the
railways for which Queensland Rail is the railway manager. For this reason, we consider line
diagrams to be relevant to the identification of rail infrastructure whichulgexct to the

2Queensland Rail, sub. 288.
13New Hope, sub. 23: 3.
4 New Hope, sub. 32: 39.
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1.5

declared service. This is recognised by Queensland Riusel.2.3(a) of its 2015 DAU
drafting.

However, in addition to the proposed amendments ihe Draft Decision which we have
adopted in this Decisiorwe have amendedlause6.1.2(b)of the undertaking to clarify which
disputes between an access holder and Queensland Rail can be determined under the
undertaking. We have also clarifiechake6.1.4 to provide for a separation of process between
access disputes under Part 5 Divisionfah® Act and other disputede consider that this
decisionis appropriate after having regard to all of the factorseaateoon 138(2) of the QCA Act;
including, after having regard to the interests of access seekers, access shaiukrthe
legitimate bugness interests of Queensland Raill38(2)(b)(e), (h)).

Summaryl.3

The 2015DAU must provide that Queensland Rail will notify stakeholders before makir
material amendments to the line diagramsand provide a dispute process if stakeholde
guestionthe accuracy of the line diagrams

Sedausesl.2.3, 6.1.2 and 6.1.4 in Appendix

Nondiscriminatory treatment

Queensland Rail proposed in its 2015 DAU to acknowledge its obligations eatienss100,
104, 125 and 168A(c) of the QCA Act. The 2018 Did not contain further provisions or
obligations in this respect.

The Draft Decisiorproposed an amendment that would requif@ueensland Rail to clearly set
out how it will be prevented from unfairly differentiating between access seekers and access
holders, consistent withextions 100, 104, 125, 137(1a) and 168A(c) of the QCA Act.

Stakeholders' submissions

Queensland Rail disagreed with the Draft Decision and said thasiunnecessary to duplicate
the provisions of the QCA Act. It alstatedthat we had left out parts of the QCA Act provisions
when duplicatingwhich had the effect ofdistorting and extendnhg the intent ofthe QCA Act
provisions Queensland Rail saitlat as suchthe proposed amendment waseyond powert®

Both New Hope and Ascianopported the Draft Decision, although New Hope suggested that
the provisions auld be strengthened5 17 18

QCA analysis and Decision

The QCA has reviewed its draft position in light of further submissions. We accept it is not
necessary to duplicate the prisions in the QCA Act whielpply in any eventConsistent with

this approach we have deleted the prioritjvgn to the obligations in th®AU and instead
extended the acknowledgement to the permissions (in some case condit@ratissions)
allowed to Qeensland Rail by the QCA Act

15 Queensland Rail, sub. 288.
16 New Hope, sub. 23: 3.
1”New Hope, sub. 32:%:40.
18 Asciano, sub. 28: ta1.
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Summaryl .4
Thenon-discrimination provisions irthe 2015 DAUnust:

(@ includeanacknowledgement by Queensland Rail of the permissions (in son
cases conditional permissions) allowed to Queensland Rail by the QCA Act

(b) delete the priority given to the provisions of the undertaking.

Seeclausel.3 in Appendix F.

1.6 Ringfencing

Queensland Rail's 2015 DAU propodghat if Queensland Rail gad interests in markets
dzLJAGNBIY 2N R2gyaidNBI Y TNRBe&e indopetitmrSWwith thirdNI A £ & ¢
parties in those markets, then Queensland Raiuld inform the QCA and submit to the QCA a

5110 aSGaOAy3a 2dzi Ada NAYyInFTFSyOAy3d 26fA3AFGA2yad

The Draft Decision considered Queensland Rail's 2015 DAU drafting provided insufficient
certaintyto access holders and access seekers. As sucpropesedamendments to set out a
clear trigger for when, and the process by which, Queensland Wailld amend the
undertaking to include rindencing arrangements.

Stakeholders' submissions

Queensland Rbsaidthe QCA's amended 2015 DAU drafting (cl. @& ambiguous, uncertain,
and outside of powet?

New Hope supported the Draft Decisi#hAsciano disagreed with the Draft Decision and said
that some level of separatiowas required to minimise the pential for cost shifting andross-
subsidisation between Queensland Rail's businesses. As a iesolsideed the ringfencing
obligations from the previouaccess undertakinghould be retained!

QCA analysis and Decision

After reviewing all of the skeholder comments in relation to the proposed rfemcing
provisions we have decided adopt Queenslandrails original proposal €l. 2.2.3), with some
minor amendments to addreghe main concernshat were outlined irthe Draft Decision.

As discusseih the Draft DecisionQueensland Rail's existing operational structareansring-
fencing issues are unlikely to affect competitias Queensland Rail's passenger operations do
not compete with other aboweail operators. Further, we do not consider thais is likely to
change during the term of this undertaking.

However, ve still have the followingconcerns in relation to Queensland Rail's proposed-ring
fencing provisions:

1 Queensland Rdilas not offeredo provide the ringfencing provisionsefore any
hypothetical entry into an aboveail market and

1 Timdrames in relation to Queensland Rail's proposed lodgement of a At clear.

¥ Queensland Rail, sub. 26:@.
20New Hope, sub. 23: 3.
21 Asciano, sub. 28:®.
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1.7

Because of this, & do not consider it appropriate to approv@ueensland Rail's proposed
clause 2.2.3 on rindencing appropriate in accordance with s. 138(2), including by reference to
subsections (a), (d), (e) and (h). Rather, we require Queensland Rail to amend that clause to
provide that Queensland Rail will inform the QCA if the stated interests are 'likely's® ari
during the term of the undertakingFurther, we have amended the provision to state that
Queensland Rail must inform the QCA as soon as reasonably practicable if the stated interests
are likely to ase.

We consider that our required amendments toawute 1.3, coupled with the unfair
differentiation and enforcement provisions under the QCA Act, will act to afigetoncerrs.

With these changeswe consider Queensland Rail's riegcing arrangements, combined with
sections 104, 150A, 150AA and 153 oEtlQCA Act, andaiise1.3(d) in our proposed DAU,
address Asciano's concerns.

We consider that the required amendments are appropriate after having regarcdton
138(2) of the QCA Act in that they provide a balance between protecting the legitimatebsis
interest of Queensland Rail and mitigating against monopoly behaviour likely to adversely affect
competition in upstream and downstream markets.

Summaryl.5

The ring-fencing arrangements in th2015 DAUmust provide that Queensland Rail wil
inform the QCA if the relevant interest® upstream and downstream marketare 'likely' to

arise during the term of the undertakindin addition to informing the QCA if the suc
interests 'do' arise) and, that Queensland Rail will inform the QCA as soon as reabty
practicable

Seclause2.2.3 in Appendié

Maintenance

In its 2015 DAU submission, Queensland Rail proposed to acknowledge its obligation to
maintain the network within the SAA.

The Draft Decisiorproposed toaccept that this obligation remain ithe SAA, buought to
clarify Queensland Rail's obligation to maintain the netwotkat is, Queensland Rail has to
comply with the network managementprinciples (NMP), operating requirements manual
(ORM and interface risk managementplan (IRMB. We alsgproposedintrodudng a definition

of maintenance work in the SAA, to mean 'any works involving maintenance, repairs to,
renewal, replacement and associated alterations or removal of, the whobmnyg part of the
Network and includes any inspectionsinvestigations of the Network

Stakeholders' submissions

Queensland Rail disagreed withe Draft Decision to include the term ‘replacemei’ the
definition of maintenance worknd saidt wasbeyond power and in direct conflict witection
119 of the QCACct?2

22 Queensland Rail, sub. 26:.71
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QCA analysis and Decision

We note that the term ‘replacement’ forms part of the definition of 'extension’ in the QCA Act
and it was not our intention forthe treatment of maintenance tohave animpact on
Queensland Rail's extension obligatioile. avoid any possible confusipmve havetherefore
adopted adefinition of maintenancedhat excludes the term 'replacement’ . These obligations
are discussed further in Chapter 9.

Separately, given maintenance of the network is integral to acaedssafety we consider it
appropriate that Queensland Rail's maintenance obligatsoalarified and implementeth the
access undertaking itseNVe have therefore included an overarching maintenance obligation
on Queensland Rail in the body of the access undertdkikgd to the definition ofBelow Rail
Services(the definition of 'Below Rail Servicebas also been amended to clarify Queensland
Rail's maintenance obligations)

We consider that, after having regard to all of the factors listeckotisn 138(2) ofthe QCA Act,

it is appropriate that Queensland Rail accept a more explicit responsibility for the maintenance
of the network. Queensland Rail sells access to the network and recovers access charges for the
maintenance of the network. Therefore, it is armmipal role of Queensland Rail maintainthe
network to a level that i¢at leas) capable oprovidingthe contracted access rights.

This isappropriake, having regard toQueensland Rail's legitimate business interests, the
interests of access seekers;cess holders and the public interest (s. 138(2)),(e), (h)).
Proper maintenance of the network is also important for the safe operation of the netwtork.
alsopromotesthe object of Part 5 by clarifying the delineation of rights and obligataine
various stakeholders.

Summaryl.6

The 2015 DAUmust specifically provide that Queensland Rail will provide below r
services andQueensland Rail's maintenance obligations the definition of 'below rail
services' must be clarified

Seeclausesl.2.2and 7.1in AppendixF.

1.8 Term of theundertaking

Sakeholdersdid not opposeour Draft Decision to accephe term of the access undertaking
proposed in the 2015 DAThe QCA refers tand adoptssection 1.5 of the Draft Decision.

Summaryl.7

Queenslad Railto maintain that the term of the undertakingcommences from the date o
its approval and terminates on 30une 2020.

10
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2 b9Dhe¢L!¢Lhb twh/ 9{/{

The thirdparty access regime in the QCA Act is underpinned by a 'negibirate’ approach
to regulation. A negotiation framework that promote successful negotiatignand hence
facilitatesaccessisa key component of an access undertaking

An effective negotiation framework enables appropriate information exchange between parties,
enables parties to negdiate in a timely manner and on reasonable terms, provides a transparent
and predictable process for allocating limited available capacity, and protects an access provider
from negotiating with parties that have no genuine interest in gaining access.

The framework seeks tobalance the interests of access seekers and access holders, and the
legitimate business interests of an access provéteasto promote the efficient operation of,
use of and investment inthe relevant declared infrastructurand thepublic interest.

On this basis, we have proposed amendments to the negotiation process which we require
before approving the 2015 DAU. Key areas where this Decision differs from the Draft Decision
include:

1 The requirement for an end user to provide trafrerations information when making an
access application has bessmovel

i The definition of &enewal now allows for an access seeker to reduce their capacity
requirements.

Introduction

Part 2 of Queensland Rail's 2015 DAU proposes the framework fdegpaot negotiate with
Queensland Rail to reach agreed terms and conditions in the form of an access agréeinent.
also includes the process and the rules for allocating limited available capacity and outlines the
responsibilities of Queensland Rail andess seekers during different stages of the negotiation
process geeFigire 2).

Figure2 Overview of the proposed negotiation framework

Access application stage Indicative Access Proposa Negotiation and access
pp 9 (IAP) stage agreement stage

P L Indicative
Preliminary Access — Intent to q Access
Process information application Application access negotiate Commer'clal agreement
; . acknowledge proposal - negotiation
provided submitted : ‘ notified executed
) J | provided | | |
Party Queensland Queensland Queensland ) .
responsible Rail Access seekel Rail Rail Access seeker | Both parties Both parties
J \

N

This stage may trigger an expansion process
(seeChapter 9 of thisDecision

The key issues are summarised belowl @ble 2 Matters that require detailed explanation are
discussed in Sectionsl2o 2.5.

ZThe access agreement has been typically executed by Queensland Rail and a rail odera¢wer, the
2015 DAU proposes to allow an access agreeraksat be executed in a tripartite form by Queensland Rail, a
rail operator and, if required, a rail operator's end custor(@eChapter 7of this Decision).

11
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Negotiation process

Table2: Summary of the key positions and Decisianhe negotiation process

Summary of the 2015

Queensland Rail's

Other stakeholders'

QCA Decision

Draft Decision position position
1. Information exchange
Queensland Rail's Accepted. Asciano and New Hope | See Sectio.1.1.

information
requirements should be
more flexible and
consistent with the QCA
Act.

supported the proposed
amendments. New Hope
and Yancoal suggested
some amendments.

Obligations to provide
cost and pricing
information to access
seekers during a
negotiation must be
consistent with the QCA
Act, includinghe
obligationto provide
appropriate capacity
information.

Accepted its obligation
to provide information
but said thatelements of
that informationshould
only be upon request, as
many access application
do not require all
information listed in the
QCA Act.

New Hope and Glencore
supported the proposed
amendments but wanted
greater disclosure.

See Sectio.1.2.

2. Timeframe

A party seeking an
extension to aimeframe
mayreasonably justifyt
and the other partymay
not unreasonably

withhold its consent

Accepted in principle.

New Hope supported the
proposed amendments
but suggested
amendments.

See SectiorR.2.

3. Refusal to provide access

Accessan be refsedon
the grounds of
concurrent requestsnly
in the case ofluplicate
access requests.

Accepted in principle.

New Hope supported the
proposed amendments
but requestedadditional
amendments.

See Sectio.3.

Accesscan be refusedor | Disagreed on the basis | No comments. See Section2.3.
passenger safefyorly if | that Queensland Rail's

Queensland Radicts safety requirements

reasonably in assessing | should not be subject to

the impact anccomples | dispute.

with non-discriminaton

provisions.

An access seekcan Accepted in principle. New Hope supported the See Sectior2.3.
seek to extend the time proposed amendments.

it hasto demonstrateit

satisfiesprudential

requirements

Proposed to not approve| The DAU should reflect | New Hope considered | See Section2.3.

Queensland Radl
proposal to recover costs
when negotigions do

not end up in an access

agreement.

the principle ofcost
recovery.

Queensland Rail's right
to recover costs
unwarranted.

12
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211

Negotiation process

Summary of the 2015 Queensland Rail's Other stakeholders' QCA Decision
Draft Decision position position
4. Competing access requests
If a customer does not | No comment. New Hope supported the See Sectior2.4.1.
nominate a tram proposed amendments.
operator, Queensland
Rail should negotiate
with all operators who
are negotiating with that
customer.
The qieuing mechanism | No comment. New Hope supported the See Sectior2.4.2.

should be consistent
with 2008 and 2010
access undertdng
principles; transitional
provisionsshould
addressmutually
exclusive applications
received before approval
date of this undertaking.

proposed amendments
but suggested some
additional amendments

5. Access renewal rights

Priority should begiven
to a renewing access
holder fortrain services
carryingcoalor other
bulkminerals that satisfy
the conditions in the
undertaking and should
include transitional
provisions.

Accepted in principle.

Yancoal ad New Hope
said renewal rights
should also be granted
when an access seeker
chose to reducédts
capacity requirement.
Glencore said the
definition of renewal
should be broadened.

Section2.5.

The 2015 DAUsuId set
out the renewal
applicationprocesswhen
there is no competing
access application and
the access charge
calculationmechanism
for anon-reference
accessenewal.

Accepted in principle.

New Hope said the
requirement for
Queensland Rail to
reviewcapacity
availabilityfor an access
requestshouldbe
removed for renewing
access seekers.

See Sectiof 5.

Information exchange

The 2015 DAU sets out two forms of information exchange during the negotiation process:

i information required by Queensland Rail from an access seeker

1 information provided by @eensland Rail to an access seeker.

Information required by Queensland Rail

Schedule B of the 2015 DAU specifies the information requirements for an access application,
by either a rail operator or an end customer.

TheDraft Decisiorproposedamendments ¢ the information requirements in the 2015 DAU to
enable a customer to apply for access rights independently of a rail opekétmalso required

13
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amendments to provide that the information requirements are within the bounds of the
approved undertaking.

Stkeholders' submissions

Queensland Rail accepted the proposed amendments to Schedule B 'in principle’ and gave no
specific comments or amendment$.Glencoré®, Asciané® and New Hop# supported the

Draft Decision. Yanca§| Glencoré® and New Hope also propodea number of amendments
aimed primarily at distinguishing the information that should be required from an end user
access seeker from that to be required from an operator access seeker.

QCA analysis and Decision

We have adopted those parts ofthe Draft Decisionregarding Queensland Rail's proposed
information requirements from an access seeker during a negotiation process, but have made
some drafting amendments in Schedule B of the amended DAU in response to ‘ancoal
Glencorés and New Hop's submissios.

Specifically, we agree that detailed rail operation information such as section run times,
minimum dwell times and shoterm storage requirements (cls. 5.3(¢h) and (j) of Schedule

B)) may not be available to an end user access seeker until ae-edibwperator is contracted.

For thisreason,we have moved these requirements t@ubke5.3 in Schedule B which applies to
the information required from operator access seekers.

24 Queensland Rail, sub. 26, Annexird.
25 Glencore sub. 25: 5.
26 Asciano, sub. 28: 7.
2" New Hope, sb. 23:7.
28Yancoal, sub. 27: 4.
22 Glencore, sub. 25:..6
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Summary2.1

The 2015 DAU'sinformation requirements relating to an accessseeker during the
negotiation processnust beas follows:

(@) The information requirements and the negotiatioprocessshouldenable an
end customer to apply for access rights and to execute an access agreeme
independently of a rail operator.

Seeclause2.7 andthe definition of 'end user access seekén' clause 7.1, both
of which are in Appendix F. See alSehedule Bo AppendixF.

(b) The information requirements for access applicatisshouldbe in accordance
with the undertaking.

Seeclauses?.1.1 and 71 in Appendix F.

(c) The information that Queensland Rail requires regarding an access seeker’
ability to use the access rights the access seeker is seekimould be
narrowed down.

Seeclauses3 and 5.3in Schedule Bo Appendix F.

(d) Rail operation infornation in relation to sectional run times, minimum dwell
times and shortterm storage requirementshouldbe provided by access
seekers who are rail transport operatorsather than end user access seekers

Seecdlausesb.1 and 5.3n Schedule Bo AppendixF.

2.1.2 Information provided by Queensland Rail

The QCA Act lists the information Queensland Rail must give an access seeker, including
information about the access price (and the pricing methodology), costs (including capital,
operating and maintenance) anasset values (and the asset valuation methodology). Such
information could alternatively be given in the form of a reference tariff.

Queensland Rail proposed providing technical, operating and commercial information to an
access seeker at different stagyeof the negotiation process, subject to confidentiality
obligations.

In the Draft Decision we accepted Queensland Rail's proposal to specify in the undertaking the
technical and operating information it will provide to an access se¢kanever, we consired
Queensland Rail's proposal created significant uncertainty about the provision of cost, pricing
and capacity information and was inconsistent with its obligations uneetian 101 of the QCA

Act. We therefore proposed amendments requiring QueensldRail to provide such
information to facilitate balanced negotiations.

Stakeholders' submissions

Queensland Ré&flaccepted the proposed amendments in principle but asked that elements of
the information specified in extion 101(2) of the QCA Acbnly be praided on request.
Asciand® and New Hop# supported the proposed amendments but New Hope said that the
drafting of chuse2.7.2(a)(i)(A), which specifies that Queensland Rail must supply information

30 Queensand Rail, sub. 26, Annexure 7: 2
31 Asciano, sub. 28: 7.
32New Hope, sh. 23: 8.
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that is reasonably required by theezcessseeker in accordnce with section 101(1) of the QCA
Act, unless that information is available elsewhere, should be amended. Gléhasked that
Queensland Rail's disclosure requirements be expanded.

QCA analysis and Decision

We have adopted our Draft Decision position regard to Queensland Rail's obligation to
provide information to an access seeker, but have made some drafting amendments to the DAU
in response to New Hope's submission.

Specifically, we have amendedauase 2.7.2(a)(i)(A) to clarify that Queensland Rah only
expect an access seeker to obtain relevant information from other sources if that information is
accessible free of charge and without restriction.

We note Glencore's view that the QGAould be more specific about the information that
Queenslandrail should provide to an access seeker. Gthah Queensland Rail's obligations
under ction 101(2) include a number of the items requested by Glencore (e.g. information
about the way in which the price is calculated, asset value and system capamwitgjven that
clause2.7.2(a)(i)(A) (which allows an access seeker to request additional information) is subject
to a reasonableesstest, we do not consider such detail is necessary.

We have also rejected Queensland Rail's proposalititatly be requirel to supply elements of
the information listed in sction 101(2) on request on the bagisat:

i it was unclear which aspects of the information requirement Queensland Rail was referring
to; and

1 Queensland Ralilasnot provided evidence that the informatiowould not be required by
an access seeker (or a particular type of access seiekamler to prepare and negotiate
their access request

Restrictions on disclosure and disputes

The QCA required in QR Network's 2010 undertaking that it include a prothsibprevented
QR Network from restricting asccessseeker or its customer from disclosing contract terms to
the QCA (cb.5.5(a)).

We consider that a similar restriction @ueensland Rail would promote the efficient operation
and use of Queensland Raihetwork and be in the interests of access seekers, access holders
and their customers (438(2)(a), (e), (h))So, while such a restriction may not advance the
legitimate business of Queensland Rail, we consider it is appropriate to require suchisioprov
having regard to all the approval criteria in section 138(2).

We have therefore required amendments in clause 2.2.2(c) of Appendix F to prevent
Queensland Rail from restricting the ability of access seekers, access holders or their customers
to raisedisputes with the QCA, or to disclose to the QCA the terms of an access agreement or a
change to the number of contracted train servidbe description of which accords with the
reference train service

33Glencore, sub. 25:.5
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2.2

Summary2.2
The2015 DAU must provide that

(&) Queensand Rail providecost and pricing information in an indicative access
proposal, consistent with its obligations undeestion 101(2) of the QCA Act
and an initial estimate of access charges
Seeclauses?.4.2 and 2.7.2 in Appendix

(b) Confidentiality obligationsdo not apply where parties are required to disclose
information under the QCA Act.

Seeclauses2.2.2 and 2.7.2a)in AppendixF.

(c) Appropriate capacity information be provided to an access seeker. This
includes providing a DTP which contains suffitiénformation about possibly
relevant train services and also an MTP.

Seeclause 2.4.2 an&chedule Ao AppendixF.

(d) Queensland Raitanonly expect anaccessseekerto obtain information, which
Queensland Raitanotherwise provide, if that information § obtainable by
the accessseekerat no cost and without restriction.

Seeclause2.7.2(a)(i)(A) in Appendix F.

(e) Queensland Rail may naestrict the ability of access seekers, access holder
or their customers to raise disputes with the QCA, or to disclts¢he QCA
the terms ofanaccess agreement @ change to the number of contracted
train serviceshe description of which accords with the reference train servic

See clause 2.2.2(c) in Appendix F.

Timeframes

Queensland Rail proposed in the 2015 Dixheframes for different stages of the negotiation
process,and providedfor departuresfrom those timeframes in certain circumstancdsalso
proposed mnaltiesfor access seekers that fad to meet key timeframes in the negotiation
process.

In the Draft Decision we accepted Queensland Rail's proposed timeframes for the different
stages of the negotiation processlowever, we considered Queensland Rail's proposal of
allowing an extension to some of those timeframes did not provide an appropriate balance
between the interests of Queensland Rail and access seekers. We therefore proposed
amendments in Part 2 of the 2015 DAU to adequately balance the interests of all parties

Stakeholders' submissions

Queensland Raflaccepted the amendments proposed in theafd Decision in principle and did

not propose any further changes. New Hépsuggested that a clause be added to oblige
Queensland Rail to justify to other access seekers in a queue how long an access negotiation
was taking, if a queuing access seekersiered the negotiation period excessive.

34 Queensland Railug. 26, Annexure 7.
35New Hope, sub. 23..8
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2.3

QCA analysis and Decision

We have adopted our Draft Decisionin regard tothe timeframesrelevant to eachdifferent
stage of the negotiation procegseesection 2.2 of the Draft Decision)

We do not accept New Hefs suggestion that Queensland Rsibuldbe obliged to justify to

other access seekers in a queue how long a negotiation is taking. The undertaking contains a
number of provisions thatequire negotiationsto be undertaken within a given timeframe,
including chuse 2.5.1 that allows Queensland Rail to terminate negotiations with an access
seeker ifit hasnot responded to an indicative access proposal within three monthmeajtnot
advancethe legitimate business interests of Queensland Rail to extengatiations unless it
considers a successful outcome highly likely. Moreover, we do not consider it in Queensland
Rail's legitimate business interests for such a burden to be imp@s&88(2)(b))

Summary2.3

The 2015DAUmust provide thatif the party seeking an extension to a timeframe (in th
contexts of providing an indicative access proposal; an intent to negotiate; a negotia
period; and the execution of an access agreement) the other party cannot unreason
withhold its consent to the extensiomequest.

Seeclauses 2.3.2(deletion), 2.4.1, 2.5.2, 2.5.3, 2.Z(b)(ii)(c) andclause2.9.5in AppendixF.

Refusal to provide access

In the 2015 DAU, Queensland Rail propoed it be ableto:

i cease negotiations in certain circumstances

i recover itscosts where an access applicatiad dot result in an access agreement.

TheDraft Decision accepted that Queensland Rail should be entitled to refuse access in certain
circumstances to protect its legitimate business intereblswever, we had concerns thithe
discretion the 2015 DAUage Queensland Rail in refusing access in some of the proposed
circumstanceswWe proposed amendments accordingly, to adequately balance Queensland Rail's
legitimate business interests and the interests of access seekers.

With respect to cost recovery, we found Queensland Rail's proposal deéfieignt was not
transparent and it was uncleaif the costs recovered would bémited to the efficient
incrementalcostsof providing the serviceNe invited Queensland Rail to subinain alternative
proposal that sughtto recover efficient incremental costs and avoids double dipping.

Stakeholders' submissions

Queensland Rail accepted in principle thitatability to refuseo provide access on the grounds
of concurrent access requesshould be limited to duplicate access reque$tsand the
requirement that an access seeker be able to extend the padatemonstrateit hassatisfed
the prudential requirements’ However, Queensland Raitejected the amendment which

36 Queensand Rail, sub. 26, Annexure 7: 3
87 Queensland Rail, sub. 28nnexure 72.
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required it to 'a¢ reasonably’ when rejecting an access request on passenger safety griSunds
Queensland Rail did not provide alternativecost recovenproposal®®

New Hopé° said that an access seeker should be able to justify why the separate requests were
not duplicates before Queensland Rail ceased negotiations on one of them and that Queensland
Rail should be required to explain why it considered a request to be a duplicate.

QCA analysis and Decision

We have adopted our Draft Decisiorposition in regard tothe 2015 DAJ's refusalto provide
accesgrovisionsg(seesection 2.3 of the Draft Decision)

The QCA does not accept Queensland Rail's submission thatlimchine words ‘acting
reasonably may result in Queensland Rail's rail safety requirements being ‘watered ,down
disputed or replaced'Including these words is intended tprovide access seekers with clarity
on how safety regulations are imposggiven their application can materially affeitie access
seeker'soperations.

We note that Queensland Rail has not go®d the redrafting of its cost recovery provisions as
requested in our Draft Decision, but has simply stated that the QCA has accepted the principle
that when access negotiations do not result in an access agreement being finalised, Queensland
Rail has tb right to recover its costs from an access seekhisstatement by Queensland Rail
isnot correct as it presumes that we woudditomatically accept cost recovery in these cases.

The Draft Decision deleted the cost recovery provisions that had beenettdiyy Queensland

Rail on the basis that they did not make clear that only the efficient incremental cost of the
negotiations could be recoverednd that those provisionscould potentially allowdouble
dipping

Queensland Rallas not made a compelling @a®n the matters raised ithe Draft Decision.
Moreover, there are likely to be significant difficulties in establishing arezstvery framework

that transparently demonstrates that Queensland Rail is only recovering efficient costs and
which provides arobust and transparent mechanism to address concerns about potential
double-dipping.

An inappropriately constructed framework carries risks, including that it would impact on the
ability of access seekers to seek access to the declared semhah woull be inappropriate
having regard tosection 138(2)(a), (d), (e) and (hThe QCA is therefore not prepared to
approvea cost recovery meché&am.

We have not appliedNew Hope's proposed amendment that would require Queensland Rail to
explain why it consids a request to be duplicate when it ceases to negotiate with an access
seeker on this basis. We note thatte2.8.1(a)(iv)(A) already provides that Queensland Rail
must provide reasons to an access seeker if it intends to cease negotiations on thjsabds
clause2.8.1(a)(iv)(B) provides an opportunity for the access seeker to respond.

We consider that this gives the access seeker sufficient information before negotiations actually
ceasewith regard to duplicate requestdVe have, however, amendedhase2.8.1(a)(iv)(B) to
make it clear that if the access seeker is able to demonstrate that the requests are not
duplicate,Queensland Rail should proceed wiitie concurrent requests

38 Queensiand Rail, sub. 26, Annexure 7: 3
3% Queensind Rail, sub. 26, Annexure 7: 4
“ONew Hope, sub. 23: 8.

19



Queensland Competition Authority Negotiation process

2.4

241

Summary2.4
The2015DAUmust provideas follows:

(@)

(b)

(©)

(d)

Refusal to provide ecess on the grounds of concurrent requests should be
limited to duplicate access requests, provided the access seeker is given
reasonable explanation and reasonable opportunity to respond before
Queensland Ratlefusesto deal with the access seeken respect of those
duplicate requests.

Seeclause2.8.1 in Appendi¥.

Refusal to provide access on the grounds of passenger safety should be
subject to Queensland Rail acting reasonably in assessing the impact on
passenger safety and complying with then-discriminatory provisions.

See claus@.8.2 in Appendix¥.

An access seeker should be able to seek to extend the tinasto
demonstrate satisfactiorof the prudential requirements by reasonably
justifying the extension, and Queensland Rahouldact reasonably in
considering whether to agree to such an extensidQueensland Rail must als¢
act reasonably in assessing whether an access seeker satisfies the pruden
requirements.

See claus@.8.3 in Appendi¥.

Thecost recovery proposal should baeleted.

Competing access requests

Generally, competing access seekers are categorised into two grdbgsis, access seekers:

1 seeking access rights in respect of competitive tenderisigch as train operators seeking
access rights to serve the same touser for the same haulage tas@r

i seeking access rights in respect of mutually exclusive pagtish as train operators seeking

access rights to provide different haulage tasks when there is insufficient capacity to meet

their access requirements.

These Wwo categories of access seekers are considered in turn below.

Competitive tendering

The 2015 DAU sets out how Queensland Rail will deal with competing access seekers that seek

access rights for the same traffic task.

The Draft Decision accepted QueenslaRdil's proposal to explicitly outline the process it will
follow for dealing with access seekers that compete for the same haulage task, but required
that the process be amended to allow for potential train operators to negotiate the price and

other termsof access with Queensland Rail, to present this to the end custamerto allow
the end customer to select the operator(s) they wish to engage.

Queensland Rail made no comment and New Hope supported the Draft Degision.

“'New Hope, 8b. 23: 9.
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Our analysis and position remainet same as set out in the Draft Decisidherefore,we have
adopted the Draft Decision in relation to dealing with competing access req(sestsection
2.4.1 of the Draft Decision)

Summary2.5

On dealing with competing accesequests, the 2015 DAU musprovide that if a customer
does not nominate a train operator as its preferred operator, Queensland Ribuld
negotiate with all train operators who are negotiating a potential haulage agreement w
that customer, andshould offer each an access pricand the terms and conditions o
accessQueensland Raishould then negotiate and execute an access agreement with t
train operator who reasonably demonstrates that it will be appointedy the relevant
customer.

Seeclause2.6 inAppendix F.

2.4.2 Compettion for mutually exclusive paths

The 2015 DAU sets out how Queensland Rail will deal with multiple access seekers seeking
access rights for different traffic tasks when there is insufficient available capacity to fulfil their
access requeststhat is, whenaccess applications are mutually exclusive.

The 2015 DAU proposes a queuing mechanism to determine which access seeker will be
allocated access right3.he order of a queue will initially be based on the access application
date; however, Queensland Raiagnchange that order in various circumstances.

In our Draft Decision we accepted Queensland Rail's proposal to use a queuing mechanism for
granting access rights to mutually exclusive access applications, but am#ésgedposal to

more adequately balancthe legitimate business interests of Queensland Rail and the interests

of access seekers.

Queensland Rail did not comment on the proposed amendments, while New*+symported
the proposed amendments, but asked that their application to the West Morewaork be
clarifiedto ensure that in the West Moreton system the queuwatd only be reordered to lace
an access seekarith a term of at least 10 years ahead of an application of less 10years

We accept New Hope's comment that clarity is required how the order of multiple
applications forcoatcarryingtrain serviceson the West Moreton network in a queue may be
changed The intent of the Draft Decision was tHat such train services queue could only be
reordered toplace an application thasoughta term of at least10 yearsahead of another
application that sought term of less than 10 years. We hadlarified that in our amended
drafting ofclause 2.9.2(i)(ivih the 2015 DAU

42New Hope, sub. 23: 10.

21



Queensland Competition Authority Negotiation process

Summary2.6
For mutually exclusive access applicationihe 2015 DAU must providas follows:

(&) The queuing mechanism for allocating limited available capacity to mutually
exclusive access applications be consistent with the principles reflected in t
2010 access undertaking.

See claus®.9.2 in Appendi.

(b)  Transiional provisions be included in the undertaking to deal with mutually
exclusive access applications received before the approval date of this
undertaking.

See clausé.4 in Appendix-

2.5 Access renewal rights

The 2015 DAU sets out the process for allogptccess rights in situations where a queue
includes an application from an existing access holder seeking to renew its accessttights

is, where a renewing access holder competes with a new access seeker for the same access
rights.

The 2015 DAU enaldean end customer or its nominee to apply for renewal rights. The 2015
DAU proposes that the renewing access holder 'may' get priority over a new access seeker in
executing an access agreement, if the access rights being renewed are foawgalg or oher
bulk-minerakcarrying train services and satisfy certain other conditions.

In the Draft Decision we proposed amendments to the process for allocating access rights to
better balance the legitimate business interests of Queensland Rail and the intefestsess
seekers/holders.

Stakeholders' submissions

Queensland R&faccepted our proposed amendments in principdew Hopé* supported our
proposed amendments but proposed a number of amendments aimed at simplifying the access
renewal process and praling renewing access holders with more certainty. GlerfGamad
YancodP said that chuse2.9.3(b) and the definition of renewals were unduly narrow in their
application and @l not provide sufficient protection fotrenewals for customers with sunk
costs Yancodf also said that Queensland Rail should not be permitted to advise a renewing
customer that there was insufficient capacity and that it should be possible to seek a renewal of
part of an access rigliteld under an existing access agreemésiencaoe separatelyasked that
renewal rights should extend to intermodal operatidfis.

QCA analysis and Decision

We have broadly adopted the Draft Decision in regard to access renewal rights but we have
made a number of additional amendments to those proposetthénDraft Decision.

43 Queenshnd Rail, sub. 26, Annexure 7: 5.
4 New Hope, sb. 23:10.

45 Glencore, sub. 35: 3.

46 Yancoal, sub. 27: 4.

47Yancoal, sub. 35: 3.

48 Glencore, sub25: 3
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New Hope has proposed three amendments to the access right renewal provisions which seek
to:

i1 remove the ability for Queensland Rail to advise that insufficient capacity ;exists

i allow a renewing access right holder to elect to renewyqudrt of an existing access right
and

i requireQueensland Raib notify an access holder of the need to renew.

We agree that, all other things being equal, Queensland Rail should have the capacity to
accommodate a renewing access request, dhdt therefore it is unnecessary toequire
Queensland Rail to provide a capacity analysis (cls. 2.4.2(b) and 2.7.2(a)(vii)) and information on
whether it is willing to fund any extensions required (cl. 2.7.2(b)). However, while we have
made amendments (see cl. 2.{€)) to this effect, we note that, to the extent that a renewal
requires asset replacements to maintain existing capacity, the cost of these asset replacements
would be expected to be reflected in the pricing of a renewing access seeker, under the terms
of the renewal pricing framework.

Similarly, we have amended the definition of a renewal in response to comments from New
Hope, Yancoal and Glencore, to make it clear that if a renewing access holder elects to renew
only a portion ofits access rights, thishould be treated as a renewalowever, ve notethat,

to the extent that Queensland Rail can show that this reduction results in a material change in
cost or riskthere is scope fothe access pricto reflect thischange.

We havenot appliedGlencore'ssuggestion thatn application which includes change to an

origin or destination that igot likelyto impact on other access holders or access seeiteosid

still be treated as a renewal his is becausergvisions associated with renewals are prirhari
designed to prtect an access seeker's sunk costs and these protections do not necessarily apply
if an access seeker chooses to switch production from one operation to a similar operation even
if that operation is nearbyin making this decisig we hawe had regardo our final decision on

UT4 for Aurizon NetwofR which includes a clause whichllows for changes to origin and/or
destination when renewing an access agreemetwever, we note thathe clause is tailored

to the specific characteristics diie Aurizon network which are not currently features of the
Queensland Rail network. For example, a change in terminal at either Gladst@anonple

Bay ports could be classified as a change in destination but would effectively require the same
pathst this scenario does not currently occur on the Queensland Rail network.

We also do not consider it necessary to extend the renewal provisions to cover intermodal
services (as requested by Glencore). We note that #plication forintermodal servicewas

not first in the queueand other existing or renewing services were dependent oat th
intermodal service for their continued operation, Queensland Rady prioritise that
applicationwith reference to clause 2.9.2(j)(iifhis is becausdause 2.9.2(j)(iallows a queue

to be reordered on the basis of the effedtst an application for intermodal servicezay have

on contribution to common cost including 'revenue that would reasonably be expected to
reduce or be eliminated as a consequence of QueendRaildnot providing access for that train
service'.

We havenot appliedNew Hope'proposalthat Queensland Rdile required tonotify an access
holder of the need to renew. We consider that the management of the access contracts would

49 QCA 2016b, Appendix A, ¢l3.
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be part of the normabusiness requirements of an accdsslder and we do not consider it
advanceueensland Rail's legitimate business interests for such a burden to be imposed.

Summarny2.7
The 2015 DAUNhust provideas follows:

(@ Queensland Rail should give priority to a reming access holder for coal
carrying or other bulkmineral-carrying train services that satisfy the
conditions in the undertakingi(e. those relating to contract period, nature of
access rights sought and timeframes for submitting renewal application).

(b) The access rights renewal process should reflect the amendments summar
in Table 2.7 of the Draft Decision and discussed above (e.g. Queenslarig R
obligation to offer terms consistent with the undertaking and the standard
access agreement, unlesise parties agree otherwisejncluding setting out
the process that will apply to a renewal application when there is no
competing access applicatioconsistent with the process noted in thBraft
Decisionand theprovisionsfor the calculation of access chges for a renewal
access seeker where no reference tariff appli@dich requires access charge
to be calculated consistently with the renewal pricing rules as required in Pé
3 of Appendix F

(c) Inrelation to a renewing access request, Queensland Radoot need to
provide a capacity analysis or information regarding extensions.

(d)  The definition of 'renewal’ should be amended so that a renewal access seg¢
can seek less train paths than its existing access agreement and, if the reng
access agreemerns otherwise substantially equivalent to the expiring access
agreement it will still be treated as a 'renewal'.

(e) For the purposes of giving priority rights, transitional provisions are included
in the undertaking to deal with renewal applications for ceahrrying or other
bulk-mineralcarrying train services received before the approval date of this
undertaking for which negotiations have not concluded

Seethe definition of renewaland renewal access seekand chuses?2.4.2,2.7.2,
2.9.3, 2.9.4a), 6.4and 7.1 in Appendi.
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In consideringQueensland Rail's proposégricing principles for inclusion in the access
undertaking the QCA has had regaocthe criteria in s. 138(2) of the QCA Act.

We consider the proposeégrricing principlesrequire amendments to provide greater clarity and
balance in the way Queensland Rail sets access chdilgese are discussed below.

This Decision differs from thHegraft Decisiornin a few key areashis Decisian

9 allowsfor changes in cost or risk, as well as differences in cost or risk, to be reflected in
access charges

i adoptsa renewal pricing mechanism that allows for variations to renewing train services if
variations are due to supply chain efficiency improvements

i renamesthe 'pricing principles' as the 'pricing rules' to avoid confusion with the pricing
principlesin the QCA Acand

9 furtherincreagsobligations on Queensland Rail to provide detail$sqiricing
methodology.

Introduction

The pricing rule¥ in this chapter are designed to guide the development of access charges by
Queensland Railhe pricing rules do not bind the setting of a reference tariff by the QCA, which
must be set having regard tection138(2) of the QCA Agt.

Thesepricing rulesare also relevant if either Queensland Rail or an access seeker brings a
dispute to the QCA faan accessletermination.Relevantly, as the pricing rules form part of the
access undertaking, the QCA cahmmake an access determination that is inconsistent with
them.

The pricing rules are of particular use to Queensland Rail and access seekers in nggotiati
tariffs for non-referencetrain services? They alsgrovide constraints on the setting of access
charges by Queensland Rail.

For clarity, the pricing rules do not constrain the operatiortha pricing principlesn the QCA
Act (s.168A. Moreover, gction 168A is one of a range ohatters that the QCA must have
regard to when decidingan access disputeFor the purposes of the 2015 DAU, the QCA
considers thaby providing certainty and clarity in relation to the setting of access chatiges
pricing rules discussed in this chapter, and contained in Part 3 of the &Aldppropriate

%0 Queensland Rail's 26IDAU and our Draft Decision used the term 'pricing principles'. To avoid confusion
with the pricing principles in the QCA Act (i.e. s. 168A), this Decision uses the term 'pricing rules' to reflect
that these are rules within the DAU, and not requirememtsier the QCA Act. The distinction between
s.168A and what were previously called 'pricing principles' in the DAU is acknowledged by Queensland Rail
(Queensland Rail, sub. 26: 55).

S1We have clarified this in our matlp to the 2015 DAU (Appendix F) irdihg by amendments to cls. 3.0,

3.5(c) and the definition of 'reference tariff'.

52 For example, the pricing rules would apply to train services on the Mount Isa line. They would also apply to
coalcarrying train services on the West Moreton or Metropolitagtworks, but mainly to reflect the cost or
risk difference where those train services vary from the reference train service.
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having regard tadhe public interest (s. 138(2)(dand the interests of persons who may seek
access as well as access holders (s. 138(2)(e), (h)).

In our 2015 Draft Decision, we indicated a number of amendments that we required before we
would accept Part 3 of the 2015 DA&s appropriate. Queensland Rail has rejected or
guestioned the majority of our required amendments.

We havebroadly adopted our Draft Decisiorviewson our approach to Part 3 of Queensland
Rail's 2015 DAU qaricing rules

The key issues are summarisedldw in Table 3. Matters that require a more detailed

explanation are discussed in Sections 3.1 to 3.8.

Table3 Pricingrules in the 2015 DAU

Summary ofthe 2015Draft
Decision

Queensland Rail's
position

Other stakeholders'
position

QCADecision

1. Hierarchy of pricingules

Revenue adequacghould
not be given primacghead
of other pricingrules

Disagreedthe proposed
ranking potentially oblige
Queensland Rail to set a
price that dd not achieve
revenue adequacy.

Asciano and New
Hope supported the
Draft Decision; Aurizor
supported it in
principle but
questioned whether
the proposed ranking
could conflict with the
RAB review provisions

See Section 3.1.

2. Revenue adequacy

The definition of revenue
adequacyshouldremove the
reference to return on
assets.

Disagreed.

Queensland Rail
should not achieve
revenue adequacy
using an asset
valuation approach
that provided windfall
gains/recovery of
inefficient costs.

See Section 3.2.

3. Limits on price differatiation (within the same market)

Queensland Raihay
differentiate pricesin
relation to similar train
services within the same
marketonly in certain
limited circumstances

Disagreed.

Stakeholders largely
supported our Draft
Decision but some
requesed additional
amendments.

SeeSection 3.3.

4. Pricing and revenue limits

Queensland Raihayset
prices below the floor
revenue limit subject to QCA
approval.

Hadconcernsaboutthe
QCA's drafting.

Stakeholders agreed
with our amendments
except Glencore o
hadconcerns
regarding the
calculation of the
ceiling revenue limit.

SeeSection 3.4.

5. Asset valuation methodology for negotiating access charges

Hexibility should be allowed
on methodology for asset

DisagreedAllowing
flexibility in deermining
the asset valuation

New Hope, Yancoal
and Aurizon supported

See Section 8.
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Summary ofthe 2015Draft Queensland Rail's Other stakeholders' QCADecision
Decision position position
valuations. approachwasinconsistent | the Draft Decision.
with regulatory practice.
6. Pricing for access rights at renewal (noeference tariff services)
Queensland Rashould Disagreed. Stakeholders generally SeeSection 36.

3.1

provide more certainty to
renewing access seekers in
relation to pricing.

agreed with our Draft
Decision. Glencorkad
concerns about locking
in existing
methodologies and
proposed changes to
the renewal
provisions.

7. Rate of return

Weighted average cost of
capital (WACC) of 6.98the

Said riskree rates were

higher in previous periods

Yancoal and New
Hope supported the

final dates for setting the risk proposed
free rate and debt margin to methodology for
be determined. setting the WACC.

See Section 3.

8. Takeor-pay arrangements

Queensland Raihay apply a
pre-determinedtake-or-pay
rate for reference tariff
users, but not for non
reference tariff users.

Nocomment on this issue,

Glencore said tha
there should be a pre
determined rate for
non-reference tariff
take-or-pay.Other
stakeholdes were
largely concerned with
the rate of takeor-pay
in relation to
reference tariff users
(discussed in Chapter

8 of this Decision).

SeeSection 3.

Hierarchy of pricingules

Previous access undertakings that applied to Queensland Rail's declared service included a
hierarchy of pricingules These rules were designéal address conflicts that may arise when
applying the pricingulesin an access undertalgto develop access charges. The hierarchy was
explicitly included in the 2008 access undertaking and implicitly in the 2001 access undertaking.

To address any conflicts between the pricintgsin the 2015 DAUhe Draft Decision proposed
the 2015 DAUniclude a hierarchy of pricingllesas follows:

(1) limits on price differentiation as between access seekers/holders (within a manket)

accordance with aluse3.3 of the DAY

(2) pricing limits (between different market#) accordance with ause3.2 of the DA,

(3) network utilisationin accordance with aluse3.1.2 of the DAand

(4) revenue adequacin accordance with alise3.1.1 of the DAU
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Stakeholders' submissions

Queensland Rail did not support our Draft Decisan the basis that ranking revenue adequacy
last 'obliges Queensland Rail to potentially set a price that does not achieve revenue adequacy'
and this was fundamentally inconsistent with the pricing principles set owddtion 168A(a) of

the QCAACct>® In Queensland Rail's opinion, revenue adequaoykhbe first in the hierarchy.

Glencore®* Ascian®® and New Hop#® supported the proposed hierargh while Aurizon
supported elevating the 'limits on price differentiation' above revenue adequblowever,
Aurizon said that the elevation of pricing limitbave revenue adequacyas potentially
inconsistent with the RAB review provisions (in Schedul&h€se provisions state that existing
asset values cannot be reduced unless it can be shown that prices would reduce demand or the
asset could be bypasséd.

QCA analysis andecision

We have adopted our Draft Decisiorposition on the hierarchy of pricingules® for access
pricing except that we have changed the name from 'pricing principles' to 'pricing rules' as
noted above(seesection 3.1 of the Draft Deca).

We donot accept Queensland Rail's arguments about the pricing rules in the conteattidrs
168A.

One of the pricing principles is that the price of access to a service should generate expected
revenue for the service that is at least enough toainthe efficient costs of providing access to

the service and include a return on investment commensurate with the regulatory and
commercial risks involve@ut the considerations relevant to whether to approve the 2015 DAU
are broader than just the pricqnprinciplesWe do not agree that th&€CAAct precludes the
inclusion, in an access undertaking, of pricing rules with a hierarchy which could have the effect
of requiring Queensland Rail to accept a price that would not generate expected revenue for
the service that is at least enough to meet the efficient costs of providing access to the service
and include a return on investment commensurate with the regulatory and commercial risks
involved.

A hierarchy of pricingulesin the order outlined provides c&inty to access seekers and access
holders about whictrule will prevail in the event of a conflict. Relevantlye do not support
placing revenue adequacy first in the hierarchy as it may enable Queensland Rail to achieve
revenue adequacy without obsdang the constraints on price differentiation (i.e. by unfairly
discriminating between access seekers to maximise revenWésalso consider that the price

limits should take precedence over revenue adequatys is to preclude Queensland Rail from
charghg more than the standlone cost of a service in order to achieve revenue adequacy.

We disagree with Aurizon's point that the proposed ranking of the pricing rules was potentially
inconsistent with the RAB review provisions in Schedule E. In any evemitev¢hat the RAB
review provisions would only apply when there is a regulated access charge and changes to

53 Queensland Rail, sub. 26: 55.

54 Glencore, sub. 30: 4.

%5 Asciano, sub. 28: 11.

56 New Hope, sub. 23:11

57 Aurizon, sub. 20: 22

8We have adopted the term 'pricing rules' to avoid confusion with the pricing principles in s. 168A of the QCA
Act.
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regulated access charges must be made with reference to section 138(2) of the QCA Act and not
the pricing rules.

Summarny3.1
The 2015 DAUhust:

(&) rename the 'pricing principles' in the DAU to the 'pricing rules'
(b) provide for a hierarchy of pricingulesin the following order:

(1) limits on price differentiation

(i)  pricing limits

(i)  network utilisation

(iv) revenue adequacy.

SeePart 3 in Appendi¥.

3.2 Revenueaadequay

In the Draft Decision we rejected Queensland Rail's definition of revenue adequacy on the basis
that it was seeking a minimum return not just on investments, but also on assdigch it
proposed to value universally using its preferred DORC valuatigmoagh>°

Stakeholdes' submissions

Queensland Rail said the QCA's proposed drafting had the effect of completely rewriting and
changing the meaning of what is required legtion 168A(a) of the QCAQ, by:

(@) providing Queensland Rail with a revenue thais no more than sufficient to meet the
efficient costs of providingccesswvhen the wording of the Act specified that the
expected revenue should be 'at least enough' to meet the efficient costs

(b) allowing the QCA to make unspecified, unqualified andmemewable ‘adjustments'to
SAGKSNI vdzSSyatfl yR wlcasisQa NBGSydzS 2N AGa STF

(c) including the return on investment referred to iection 168A(a) of the QCA Act as part
of the efficient costs and therefore, as drafted, subjecttjustmert’, rather than a
separate return as required bgstion 168A(a)°

New Hope supported the QCA's proposed amendniént.

QCA analysis aridecision

The language of @ensland Rail'sirafting of the revenue adequacy provisiaeparts in a
number of respects from the languagesaction 168A(a)We do not consider these departures
are appropriate in the circumstances.

The language of @@ensland Rail'siraft referred to QieenslandRail being 'entitled to earn’
revenue.We have adopted drafting which refers to ‘expected reventid's is more consistent
with the language of 168A(a) and is appropriate because the risk of recovering less revenue

59 QCA2015: 50.
80 Queensland Rail, sub. 25t
61 New Hope, sub. 23: 12.
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3.3

than expected is something that is factored into the calculation of the appropiiatarn on
investment commensurate with the regulatory asdmmercial risks involee. Further, we do
not accept thatQueensland Rdilas an 'entitlement' to such an amount.

To address these points, we have amended the wording ofréhvenue adequacy provisions
(cl.3.1.7). Rather than stating that Queensland IRai'entitled to earn revenue' the clause now
provides for Queensland Rail to set access charges based on the reivdalexpected to
generate (and the TSC payments thds expected to receive). The expected revenue should be
at least enough to meethe efficient costs of providing acceasd should include a return on
investment commensurate with the regulatory and commercial risks involved.

We have also rephrased the reference to how Queensland Rail might allocate any excess
revenue so that it is awsistent with the forwardooking nature of this clause.

Further, wehave made amendments tolarify when Part 3 applies and when the reference
tariff appliesand to which train services it appli¢sl. 3.0 of Appendix Kyee alsaChapters 8
and 10.

Summary 3.2

The 2015 DAUmust provide that the revenue adequacy pricingule is subject to the
hierarchy of pricing rules and sthat access charges and TSC payments are set to gene
expected revenue that igt least enough to meet the efficient costs of@viding access anc
includesa return on investment commensurate with the regulatory and commercial ris
involved. Also, where Queensland Rail is expected to earn excess revenues Queenslan
may seek to reduce TSC payments rather than access chawjeshave also clarified how
and when Part 3 applies.

SeeSchedule D, clause 2(b) of 2015 DAU (amended and moved to claO¥ed clauses
3.0,3.1.1, 3.2.3, 3.5and the definition of 'reference tariffin AppendixF.

Limits onprice differentiation

Queesland Rail proposed to be able to vary the methodology, rates and other inputs for
calculating access charges between access seekers in accordance with the price differentiation
limits in chuse3.3 of the 2015 DAU.

Queensland Rail's proposeautovisionsallow for Queensland Rail to apply differeatcess
chargemethodologies to different access seekers according to whether or not a reference tariff
applies to the relevant access seeker.

We considered inthe Draft Decision that the 2015 DAprovided Queersland Rail with
excessively broad discretion to engage in pdifferentiation within markets where a reference
tariff did not apply.

Stakeholders' submissions

Queensland Rail did not suppdite Draft Decision and maintained its original propd&al.

62 Queensland Rail, suR6:56¢62.
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Glenore said that it hd major concerns about the lack of transparency in relation to
Queensland Rail's pricing and the excessively high prices that Queenslandafkaible to
achieve due to its monopoly powét.

New Hope supported the Draft Decision but séidt the QCA should have the power to require
the development of neweferencetariffs® Asciano, Aurizon and Yancoal supported the Draft
Decisiorf® However, Aurizon said that the limits on pridéferentiation should be amended
slightly to provide for eampetitive neutrality where an access seeker fad@n extensiorf®

QCA analysis arfdecision

The QCA considers that the 2015 DAU provides Queensland Rail with an excessively broad
discretion to differentiateaccess chargewithin markets where a referenctariff does not

apply. This could possibly lead improper differentiation, which isnot appropriate having

regard to section 168C57 We consider that this level of discretion is not approgiawith

regard to each of the factors listed iaction 138(2).

Queensland Rail's legitimate business interests (including the ability for efficient price
differentiation) areone of the factors to be considered by the QCA pursuanettien 138(2) of

the QCA ActHowever,unbalanceddiscretionfor Queensland Raiih relation to access charges
may distort competition in related markets through inefficient pricéfatentiation between
different train operators or end markets.138(2)a) and(d).

We require the 2015 DAU to be amendedstet out more appropriatelythe circumstances in
which price differentiation is permitted, including when there are changes in TSC payments
through each individual access agreemeihe 2015 DAU should also provitieat price
differentiation breaches are able to be remedied when thegwo.

In this regard, wéhave adopted our Draft Decisiorposition, except for a number of additional
changes discussed below

Permitted access chargdifferentiation within a non-reference tariffmarket

We require Queensland Rail to amend its 2015 DAth shat differentiating access charges
between access seekers within the same meferene-tariff market is limited to situations
where:

i there are differences or changes in the cost or risk to Queensland Rail of providing the
below-rail service

i availablecapacity islemonstrably insufficiento meet all access seelgrequests,
permitting the quotation of a maximum access charge (as provided by cl. 3.1.2 of the 2015
DAU).

We consideiit would be inappropriatéf Queensland Radould alsgprice discriminge within a
market(as Queensland Rail proposex) the basis b

83 Glencore, sub. 25: 1.

54NewHope, sub. 23: 1A3.

85Yancoal, sub. 27: 1; Aurizon, sub. 20: 19, Asciano, sub. 28: 11.

66 Aurizon, sub. 20: 20.

67 Section 168A(g)ermits price discrimination when 'it aids efficiency'.
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1 Queensland Rail being unable to commercially proeictes at the current access charges
(for example, due to changes in the TSC paym&nts)

i changes in circumstances that have a matezftdct on the ability of access holders to pay
accessharges.®®

Differences and changes in cost and risk

After reviewing the stakeholder submissions on these matters, we remain of the view that the
above criteria foraccess chargéifferentiation could result in Queensland Rail being able to
differentiate between access seekers (or holders) in the same market due to a broad and overly
discretionary range of commercial matters which may be relevant to Queensland Rail but which
may not necessarily be releviato the provision of access. This type of priiferentiation is

not efficiert, as anticipated inextion 168A(b) of the QCA Act.

In this regard wédnaveadopted our Draft Decisioosition

However, we agree with Queensland Rail's submissions fthra non-referene-tariff train
services there should be a mechanism by which there can be a higher degree of flexibility to re
open access charges under access agreesyentllow for changes in cost or risk over the life
of an access agreemefft.

We considethat the provisions in the 2015 DAU which allow Queensland Rail to adjust access
charges during the life of an access agreement (for differences in costs or risks to Queensland
Rail of providing access) are in accordance with the same principle whicls dlifié@rentiation

in access charges at the time of contracting (for differences in costs or risks to Queensland Rail
of providing accessin nonreference tariff markets Therefore, in this Decision we have
reinstated the relevant parts aflauses 3.3 and3.6 which allow for differentiation over timéf

those costs or riskarerelevant, reasonable and related to the provision of accegsconsider

that they form a legitimate basis for price discrimination.

Given the increased obligations on Queenslaad ® provide information in relation to its use

of these provisions, our changes provide that if an access seeker or access holder feels
aggrievedabout the use of these clauses, they can initiate a dispute. We consider that these
changes provide an apppriate balance between Queensland Rail's interests in being able to
price flexibly to adjust for cost and risknd the interests of access seekers and access holders in
having more transparent access charges (s. 138(Ziajd), (e),(g),(h)).

New Hope said that the QCA should be able to require QueensRaildto develop a new
reference tariff’* We do not accept that it is appropriate to include this power within the 2015
DAU.This is becausee have substantially increased the ability for acceskees to negotiate
efficiency improvements in their relevant access agreersghoth at the initial negotiation
stage and during the term of the access agreement éseChapter7 of this Decision).

If an access seeker or holder considers that a newereefice tariff should be developed, it is
open to those parties to bring an access dispoitethe matterunder Division 5, Part 5 of the
QCA Acand the QCA may consider the appropriateness of implementing a new reference tariff
Alternatively, Queenslandait can develop a new reference tariff which will be subject to the
QCA's approval.

68 Queensland Rail, sub. 26: 58.

89 Queensland Rail, sub. 26: 60.

7 Queensland Rail, sub. 26: 58, 68.
I New Hope, sub. 23: 12, 14.
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To restrict the application of the proposed clauses to appropriate cases, we have also included
amendments in addition to ttose we proposed in the Draft DecisioriThese ftther
amendments to @duse3.6are similar to the Indicative Access Proposal information provisién

in that they require Queensland Rail to detail how it is applying a differentiatiomccess
charges This is appropriate having regard @ueensland RbEs legitimate business interests
(s.138(2)(b)) the pricing principlegs. 168A), as well as being in the interestf access seekers

and access holders by decreasing information asymngstb88(2)(e), (h)).

Quoting maximum access charges

Queensland &l included in its 2015 DAY clause ¢l. 3.1.2(b)(ii) which entitles Queensland

Rail to charge less than a maximum access charge despite quoting a maximum access charge in
situations where capacity is constrained. The clause also states that for thposms of
determining the ceiling revenue limit, the access charge for the relevant asesde®ris
assumed to be the maximum access charge.

We consider that this isa substantiallyreasonable provisian, given that, if capacity is
constrained, Queenslan®ail should have the right to seek to maximise its access charges
(subject to the pricing limi}swhile also havinghe choice tocharge less than the maximum.

However, ve also agree with New Hope that the wording odude 3.1.2 which entitles
QueenslandRail to price at the maximum access charge if the network is capacity constrained
should be amended.

The current drafting states that Queensland Rail can price at maximum access charge if
available capacity is 'potentiallinsufficient to satisfy requés for access rightNew Hope has
asked that this be strengthened so that the clause will apply only when available capacity is
‘demonstrably insufficient. We consider this amendment would provide that access seekers
receive information that is importanto the negotiation process in a timely manner.
Importantly, this information would be expected b® readily available; therefore, we consider

that the strengthening of the provision would not be onerous to Queensland Rail.

Queensland RaWvanted this claiseto also be applicable where a noaferencetariff user is
renewing under the renewal pricing provisions. We do not consider that this provision is
appropriate in the renewal pricing circumstances. The QCA's required renewal mechanism and
pricing provsions are intended to provide price and access security to access holders who have
substantial sunk costs and require rail access to avoid these assets becoming stranded.

Because of the operation of the renewal mechanisms, any capacity constraint Wik maiused
by the renewing access seeker iali(if it is a renewing access seeker) hisrelevant access
rights preservedThe network utilisation pricing provisionsan apply tothose access seekers
who are seeking access to the remaining train paththénrelevant systemrather thanto the
renewing access seeker.

Material changes in circumstances

Queensland Rail said that the ability to differentiate access charges between access holders
(during the life of an access agreement) due to the prevailiognemic circumstances
(cl.3.3D)(ii)(B)(3) of the 2015 DAW)as in the interests of access seekers and access holders

on the basis that it would allow Queensland Rail to adjust access charges dowedbtiamic

2See cl. 2.4.2 of the QCA's manps to the 2015 DAU in Schedule F of this Decision, and Chapter 2 of this
Decision.
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circumstances prevailing at the time&hen the access charges are being determineald
materially deteriorated’®

Despite Queensland Rail's commentary on the operation of the relevant clgsisieafting of

the clause is sufficiently open to allow precisely the -aotnpetitive behaviour which we
consider to be inappropriate. That is, Queensland Rail could use the provision to assess, at its
discretion, an access holder or access seeker's ability to pay and then increase charges to those
users that Queensland Rail consigéwere more profitable’*

Althoughit may advancethe interests of Queensland Ra&il apply higher access charges to
more profitable networkusers, the use of the clause to differentiate in this manner would be an
inappropriate use of monopoly power andould be sufficiently detrimental to the efficient
operation of the network to outweigh Queensland Rail's interests in retaining that ability
(s.138(2)(a),(d), (e), (g) and (h))Therefore, having regard to all the criteria in section 138(2),
we do not consider it appropriate topprove Queensland Rail's propos&l/e adopt our Draft
Decision in this regard.

In relation to Aurizon's submission regarding competitive neutralityie context ofextensiors,

we do not consider the pricingllesneed to be amended tprovide forcompettive neutrality
when an access seeker funds an extensricingrules facilitate variations between tariffs
provided there is a legitimate reason for the variation; they do not simpanthat users pay

the same tariff.If Queensland Rail was able demonstrate that an expansiorwould not be
able togenerate sufficient revenue (along the whole corridor) to cover the cost of funding the
expansion assetsand the incremental operating and maintenance costs of providing that
accessthena higheraccess carge might be justified. The net impact of the expansion traffic
on Queensland Rail would be expected to be a key component of bothdtess chargand
funding agreement negotiations for an expansion.

Changes in TSC Payments

We require Queensland Rail &amnend its 2015 DAU to remove the ability for Queensland Rail to
differentiate between access seekers between access seekers aadcess holders within a
non-reference tariffmarket on the basis of changes to Queensland Rail's TSC payments.

We adopt ouDraft Decisiorin this regard

We consider that it is reasonable for Queensland Rail to recover its efficient costs and return on
investment in accordancewith section 168A(a) and its legitimate business interests

(s 138(2)(b)), though the appropriatenes§any outcome must be considered in the context of

all of the factorsin section 138(2).

Our key concern is that Queensland Rail's 2015 DAU provides discretion faliffetentiate
access chargdsetween users within the same market on the basistanges in TSC payments,
which affect the market uniformly. This basis for praiferentiation could result in adverse
competition and efficiency impacts which run counter to the public interest in having efficient
and competitive markets.

However, changein the TSC payments do affect Queensland Rail's cost of providing the service.
Because of this, we said in our Draft Decision that it is appropriate to allow Queensland to
adjust the access charges for changes to TSC payments via the material changengrav

73 Queensland Rail, sub. 26: 60.
74 See also QCA 2015:¢%P.
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each individual access agreement. We maintain that this is the appropriate mechanisake
adjusiments followingchangego TSC paymeat

Queensland Rail considers that if changes in TSC payments are accounted for solakyniy
adjustmens according tomaterial change provisions within the standard access agreentent
will have the unintended effect of not allowing Queensland Rail to receive at least its efficient
cost of providing the servic@.

We note thatthe QCA Act does not requireection 168A(a) to be complied with in some
absolute way(see Chapter 10)n any event, Queensland Ra#&snot substantiatel its position,

other than to say that the material change provision may not be completely effective because
the consequences of a daction in TSCs may not have taken effect under an existing access
agreement (which is being used as a comparator) at the time QueenslandnBRgilbe
negotiating a new access agreeméht.

We do not accept this argument from Queensland Rail. The differeimcesst or risk are
particular to Queensland Rathat is, if the cost of providing access has increased francosts
incurredwhen the first access charges were negotiated (say, due to decreased TSC payments),
then it does not matter whether the mat&l change provisions have reflected that change in a
comparative access agreementhe cost to Queensland Rail of providing access is different to
when the first access agreement's access charges were negotiated. Further, as noted above, we
have also reirsrted the changes in cost or risk mechanism and allowed for Queensland Rail to
have more flexibility to adjusiccess chargesver the life of an access agreement.

Further, in response to Queensland Rail's submission that it may not be able to cover its
efficient costs and provide an appropriate return on asseten there is a reduction in TSC
payments we note the material change provisions of the standard access agreement provide
that Queensland Rail has the ability to adjust the access charges toredooueduced TSC
payments. This provides a check on Queensland Rail's discretion and inefficient discriminatio
but still allows for Queensland Rail to adjust particular access charges if a TSC reduction
materially affects access charges. We considat this is sufficient to protect Queensland Rail's
legitimate business interests.(538(2)(b)) as well as the interssif access seekers and holders
(s.138(2)(e))-

As noted above, we consider a more appropriate way to justify different access chatges is
assess the implications in regard to each individual accessrmoblaged on TSC payments being
a material change event within the relevant access agreements.

In this way, the onus will be on Queensland Rail to justify the extent to which reductidr&d
payments have a net financial impact on the cost or risk to Queensland Rail of providing access
to the affected access holder/seek&takeholders other than Queensland Rail agreed with this
reasoning’’

Importantly, if TSC payments that are relateal dne particular system are reduced, the change
affects the cost of providing service to each access holder within that system equally. We
disagree with Queensland Rail and do not consider that a change which affects the costs related

S Queensland Riasub. 26: 59.

"¢ Queensland Rail, sub. 26: 59; see also cl. 18 (especially cl. 18.2 (Adjustment for material change)) of the
QCA's 2015 SAA, which provides that the access charges can be adjusted to cancel out the net financial effect
of, amongst otherhings, a reduction in TSC payments.

7See New Hope, sub. 23:¢IB; Aurizon, sub. 20: £20; Glencore, sub. 25: 1; Yancoal, sub. 27: 1.
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to providing a servie to all access holders should be used to discriminate amongst those access
holders in a relatively discretionary manner.

We consider thatin Queensland Rail's propos@lueensland Rail's legitimate business interest
in being able to discriminate betweeaccess seekers arizbtween access seekers aadcess
holders is outweighed by the risk of inefficient (and possibly monopolistic) price discrimination
(s 138(2)(a)(b), (d), (e),(g) and (h))That is @rticularlythe casegiven that Queensland Rail's
legitimate business interest igenerating expected revenue toeet at least itsefficient costs

and an appropriate return omvestment is capable of being addressed the material change
provisions within the SAA.(38(2)(b)).

Preventing or hinderingaccess

We included in our Draft Decisia requirement that the 2015 DAU prohibit setting access
charges for the purpose of preventing or hindering access by plairty access seekers.

Queensland Rail and Aurizon said that the particular provisias unrecessay, given that
similar restrictions are provided by the QCA Act.

We agree that section 104 of the QCA Act prohibits Queensland Rail from preventing or
hindering access (except as otherwise provided in an access undegrtékinl04(6))
additionally, section168A(c) requires that prices are not used discriminate in favourof
related parties of Queensland Raihless justified by a difference in risk or gostherefore,
Queensland Rail cannot engage in conduct that prevents or hinders accesthing party
without offending these statutory obligations (unless otherwise provided by virtueectian
104(6)).

We therefore agree with stakeholders that the provision is not necessary and have removed it
from the pricingrulespart of the undertaking.

Remedying price differentiation breaches

As per the Draft Decisioneanrequire that the 2015 DAU provide for an access holder to have its
access charge amended in the event Queensland Rail breaches its limitations on price
differentiation. In this regardwe have adopted the Draft Decisiole havealsoadded some

extra remedial provisions.

In Queensland Rail's 2015 DAU a price differentiation breach was to be rentgdietiance on

a 'most favoured natior®® clause within an access agreement. These pimvisaim to provide

an access holder with a mechanism to require Queensland Rail to levy the same access charges
that Queensland Railevies on another access holdeif the latter access charges were
calculated in contravention of the price differentiatigrovisions. However, reliance on these
provisions is problematic in the evetiitat another access holder is not aware that Queensland

Rail contravened its obligations. That is, information asymmetry may nullify the utility of these
provisions.

To addresghis shortcomirg, our Draft Decision added a provision to the access undertaking
that provides a means by which price differentiation breaches can be identified across all access
holders. Monitoring was to be achieved through the compliance audit prowistontained in

Part5 of our markups to the 2015 DAU. In this Decision, we have also included a new

"8 Queensland Rail, sub. 26:¢%; Aurizon, sub. 20: £20.

®The 'most favoured nation' clauses are commonly usedipimvs which provide that if a subsequent party
negotiates a more advantageous outcome in its contractual negotiations, a previous contracting party can
require that it receive the same outcome.
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‘consequences ofantravention clause (cl3.9 in Appendix }; whichwill provide a mechanism
for breaches of the pring rules includingbreaches ofthe differentiation provisionsto be
remedied more directly than by reliance just on the most favoured nation clause.

Our approach recognisdhe legitimate business interests of Queensland Rail in being able to
differentiate access chargesbut provides checks and balances on thigbility, thereby
protecting the interests of access seekeiso may not have access to informatiatout prices
charged toother access holderdVe consider that the required amendments are approgriat
as they balance Queenslafthil's ability to differentiate access charges with a direct ability of
an access holder to remedy a breach of the limits on price differentigiat88(2)(a),(b), (d),

(e). (9)).
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(@)

(b)

()

(d)

(€)

(f)

(9)

Summary3.3

Thelimits on price differentiation in the2015 DAUmust provde follows:

Seeclauses3.0, 3.1.2,3.3, and 3.6 and 3.9in Appendix Ffor these andnumber of other
related or consequential amendments.

Wherea reference tariff does not apply, differentiating access charges
between access seekeend between access seekers ahdlders in respect of
train services for the same commodity in the same geographical aieauld
be limited to situations where

(i) there aredifferences or changes in the cost or risk to Queensland Rai
providingaccess

(i)  available capacity islemonstrably insufficiento meet all access seekel
requests, permitting the quotation of a maximum access charge for th
purposes of the ceiling revenue limit but allowing Queensland Rail to
charge below the maximum access charge

Where a reference tariff does apply, differentiating access charges betweer
access seekers and between access seekers and holders to reasonably ref
differences in the cost or risk to Queensland Rail of providing access for the
train service the description of which does not accord with the reference tra
service compared to the specified reference train service.

Queensland Rail and an access seegieould be able to require a reasonable
and balanced rate review provision (in an access agreement) to adjust acce
charges for differences in costs or risks to Queensland Rail of providing acc
to different reference tariff train services or in respeof non-reference tariff
train services transporting the same commaodity within the same geographic
area Queensland Rail is required to detail how it is applying a differentiatior
in access charges in the context of the application of a rate review [miow.

Information regarding pricedifferentiation breachesshould bewidely
disseminatedto access holders

Theconsequences of a breadaf Part 3 of the undertakinghould bemade

clear through the inclusion of a remediation clause as wellgsallowing the
QCAto require Queensland Rail to levy the same access charges as it does
another like accessolder or offer an access charge that neutralises the effec
of the breach

Queensland Rail agrees to promptly provide the QCA with all information
requested by the QCA to enable the QCA to determine whether any
contravention of Part 3 has occurred.

Access charges can be adjusted over time to reflect changes in the relative
or risk to Queensland Rail of providing access to a particular access holder
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3.4

Pricing andevenuelimits
In its 2015 DAU, Queensland Rail propasedpply:.

i a ceiling revenue limit for access chargestfain services (or groups of train services) so
that access seekers do not pay for the services above the-stiané cost of providing
accessand

i afloor revenue limit reflecting the incremental cost of providing access to an individual train
service orcombination of train services, but providiQueensland Railith absolute
discretion to charge train servicésss tharthe floor revenue limit.

Our Draft Decision agreed that a floor and a ceiling revenue dimaitildapply. However, we did
not accept hat Queensland Rail should have an absolute discretion to charge train séegses
thanthe floor revenue limit.

Stakeholders' submissions

Queensland Radpposed several ahe QCA's required amendments to the 2015 DAU and said
that a number of the QCé'amendments were not explained within the 2015 Draft Deci&lon.

Asciano supported the Draft Decision but said that the 'issue could be better addressed via
stronger ring fencing, improved cost transparency and regulatory determined ptoagher
stakehdders agreed with the DrafDecisim, exceptGlencor, which raised concerns with the
ceiling limit82

QCA analysis aridgecision

We consider that the 2015 DAU should provide that access chiigeen-reference tariff train
servicesare set between flooand ceiling revenue lingf but that any proposal to price below

the floor level should be subject to QCA approval to avoid any inefficient price discrimination.
For reference tariff train services, the approved ceiling revenue limit will apply (see clgpte

We adopt ouDraft Decisiorin this regard
Definition of pricing limits

Queensland Rail said that there was insufficient reasofongncluding a definition of pricing

limits (cl. 3.2.1) in the QCA's Draft Decision. This clavsgintended to suplement the ceiling

and floor revenue limitsHowever, following a review of the amended pricing limit and price
differentiation clauses, we no longer consider it necessary have so have not insisted on its
inclusion.

Calculation of pricing limit

Glencoe® said that the ceiling limitauld not realistically be calculate and Asciano said that
transparency needed to be improved. To thisdenve have significantly increased the
obligations on Queensland Rail to provide information in relation to asseevaladerpinning
the calculation of access chargem the case oboth initial negotiations and renewalSee
Chapter 2 of this Decisi@nf a stakeholder considers that Queensland Rafibreachal these
provisions, it remains open to them to lodge a disp

80 Queensland Rail, sub. 26:¢&5.

81 Asciano, sub 28: 11.

82 See New Hope, sub. 23: 13; Aurizon, sub. 26228Yancoal, sub. 27: 1; Glencore, sub. 25: 1.
8 Glencore, sub. 25: 1.
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Queensland Rail did not comment on our requirement to have the QCA approve any proposal to
set access charges below the expected incremental cost of providing acceshe(iflmor
revenue limit). Other stakeholders agreed with our amendmétts.

Definition of evaluation period

Queensland Rail said that the changes made to the definitidevaeluationperiod' suggested
that the QCA applit the term in setting reference tariff®. This is not the intention of the
change nor dowve consider thabour proposed amendments tothe 2015 DAU alloed for the
QCA to unilaterally set additional reference taritffowever, we havéad regard to, amongst
other things, the point made by Queensland Rail amot maintained our proposed
amendments.

We havehad regard toQueensland Rail's legitimate business intereasigl appropriately
addressed thenby accepting that Queensland Rail should have the ability to price below the
incremental costs of providing accesstifo choose and the priceis approved by the QCA
(s.138(2)(b)).

Ceiling revenue limit equation

Queensland Rail raised concerns about the inclusion ircgfiling revenuelimit equation of a
variablefor an adjustment amoun{AAt). Queensland Rail said that the Draft Decision did not
discuss the need for or ppose of AAE®

We note that the adjustment amount was discussed in detachapter 8 of the Draft Decision.
Moreover, Queensland Rail and stakeholders provided submissions in response to that
discussion and the QCAiral position is contained in Chagt 8 of this Decision. As part of this
Decisim, our technical amendments have revised how the adjustment amount will be
implemented.We no longer consider a vatian to the ceiling revenue limit as an appropriate
mechanism for the adjustment amount andstead consider that an adjustmergmount
mechanism is appropriateTherefore,we have removedAAt from the ceiling revenue limit
formulain Part 3anddrafted clause7.1 of Schedule B Appendix F

Approved ceiling revenue limit

Queensland Rail quedethe inclusion of the termiapproved ceiling revenue limit'.8” The
rationale for incluling this concept andhe relevantcalculationare discussed in Chapter 8 of
this Decision(the amount is included iBchedule Do Appendix

Summarny3.4
Thepricingand revenue limits in the2015 DAUnust provideas follows

(@ Aclear methodology tamplement floor revenue limitsshould be included

(b) If Queensland Rail proposes to price access belowfther revenue limitit
shouldseek the QCA's approval beforehand

Seeclause3.2in AppendixF.

84 See, for example, New Hope, sub. 23: 13.
85 Queensland Rail, sub. 26: 63.
86 Queensland Rail, sub. 26:¢&3t.
87 Queensland Rail, sub. 262¢63.
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3.5 Asset valuation methodology for negotiating access charges

Section 168(A) statdbat the price of access to a service should ‘include a return on investment
commensurate with the regulatory and commercial risks involvedl§8A(a)). Howeverthe
legislation does not expressly state how to calculate the amount of an 'investment'

In order to perform our statutory functions, we consider the appropriate way to value the
investment iswith reference tothe factors in sction 138(2) of the QCA Aand the specific
characteristicsof the markes served by Queensland Ralor example, in Queensland Rail's
monopoly markets the value of assets should be calculated independently of the prices that are
set. However, within markets iwhich Queensland Rail is not a monopoly provider, such as
competitive intermodal transportation, market prices are more likely to shape appropaiget
prices

The Draft Decision did not accept Queensland Rail's prabdbat the asset valuation
methodolbgy for setting a ceiling revenue limie limited to a depreciated optimised
replacement cost methodologRathe, we proposed to maintain sufficient flexibilitg access
negotiations on asset valuatiofar the appropriate asset valuation approatthbe determined

for a given circumstance.

Stakeholdes' submissions

Queensland Rail saithat 'consistency and certainty demand the setting and consistent
application of a specific valuation methodold§ywhen setting a value for an asseThey also
saidflexibility about the valuation methodologwould be contrary to good regulatory practice
and contrary to the object of Part 5 of the Act because anr€hanging asset valuation
approach for assets used to provide a declared servicedfé&d promote the ecowmmically
efficient use of those asset8.

Ascian8®and New Hop¥ supporedii KS v/ ! Q4 @ASg¢ (GKIG GKS YS(iK2R
be selected to suit the particular circumstances.

QCA analysis and Decision

We disagree with Queensland Rail's statement thapecific valuation methodology should be
set, and then appliedo the determination of albpeningasset valuatioa As noted insection

3.6 of the Draft Decision imposing a uniform asset valuation process risks generating
inappropriate valuations oQueensland Rail's infrastruceirgiven the varied traffic types and
mixes

We alsodisagree with Queensland Rail's statement that allowing flexibility in the choice of asset
valuation approach will result in 'ever changing' asset valuatiéios. referencetariff train
services the asset value has been set having regard to section 138(2) of the QCA Act (see
Chapter 8). For nereference tariff train services, the value is to be agreed between the access
seeker and Queensland Rail. If a value cannot be dgiteis open for the parties to bring a
dispute to the QCA, in which case the QCA can determine the appropriate value.

Accordingly, wehaveadopted the Draft Decision approach amee require Queensland Rail to
remove the requirement in the 2015 DAU thatlpra DORC methodology be used for valuing

88 Queensland Rail, sub. 26: 67.
8 Queensland Rail, sub. 26: 67.
% Asciano, sub. 28: 11.

91 New Hope, sub. 23: 15.
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3.6

assets when setting the ceiling revenue linlit shouldinstead provide for a methodology
appropriate for the circumstances.

Summary3.5

The 2015 DAUmust remove the requirement that the asset valuavhich isto be used to
determine a ceiling revenue limit beset solely on the basis of a depreciated optimise
replacement cost methodolog

Instead the value of the assets used to calculatbe reference tariff (including where
relevant theapprovedceiling revenue hit) is set by reference to theegulatory asset base
approved by the Q&. For the ceiling revenue limifor non-reference tariff train services
the value of the assetss to be as agreed by theaccessseeker and Queensland Raor,
failing agreement, asletermined by the QCA

See claus®.2.3(c) and Schedule D, clauseid Appendix F.

Pricing for access rights at renewal

Queensland Rail proposed that terms fmcess charges foenewed access rights be based on
the same methodology, rates and othepirts for calculating the access chargewsse used
under the existing access agreement.

However, Queensland Rail said this was subject to the following preconditions:

1 Therewere no other competing applications for the same commypditthe same
geographt area (cl. 3.3(c)(j))

i Accesgights being reneweevere consistent in all respectgith the existing access
agreement namely, for the same commodity, same number of train services and same
train characteristics and description (cl. 3.3(c)(@apd

91 No reference tariff applid (cl. 3.3(c)(iii)).

Queensland Rail also wantedlie able tovary existing access charges based on

i differences of, and changes to, cost okris

1 material changes in circumstances that imgabbn anaccessoldersability to pay; or

i changes that resudid in Queensland Rail being unable to commercially provide access in
that geographic are&

TheDraft Decision accepted the need to implement a contract renewal pricing mechamnigsm
required amendments to Queensland Rail's approsalthat the scope and application of the
provisions providd greater certainty for renewing access holders and Queensland Rail.
Stakeholders' submissions

Queensland Rail raised a number of concerns in relation to the QCA's proposed amentiments.

Other staleholders largely supported the QCA's proposed amendments but said that the
definition of a renewal access seeker should be less Yigiieensland Rail should be required

92See QCA 2015, section 3.3.
9% Queensland Rail, sub. 26:-81
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to provide information in relation to the calculation of its access chafgasd the QCA should
be able to require Queensland Rail to develop a new reference tariff.

Glencore reiterated its concerns with an approach which may lock in an existing methodology,

rate and inputs It also said that renewal rights should extend to intermodatvies and that

what constituted a renewal should be more flexiblé.New Hope asked that the network

utilisation provisions be strengthened to ensure Queensland Rail was able to justify setting
maximum access charges when it considered that the network wapacity constrainetf.

Asciano saidt had ongoing concerns with the pricing of theoMnt Isa line and that an
FEAOGSNYFGABS | LIINRIF OK aK2dZ R 0S RSOSE2LISR UgKA
relation to Mount Isa rail line access pricing, vehénsuring an appropriate level of Queensland

Rail performance®?

QCA analysis arfdecision

We require Queensland Rail to amend the weference tariff renewal pricing provisions to
more evenly balance the negotiating position between Queensland Raihaedewing non
reference-tariff access holder.

Our intention is tohave regard tadhe sunk costs of access holders whilst allowing Queensland
Rail flexibility in relation to the relevant access chargédh a view to generatingexpected
revenuethat is atleast enough to meet the efficient costs of providing access to the service and
include a return on investment commensurate with the regulatory and commercial risks
involved We have also relaxed the definition of ‘renewal Ghapter 2 of this DecisionIn
addition to the changes to the definition of 'renewal’, we consider that a renewing access
seekershould be able to changesittrain service descriptioif that changesupports supply
chain improvementsThis will allow for renewal access agreemehtt seek to renew a portion

of the previous access rightsxd also make changes to their train service descriptioa to
supply chain improvements still benefitfrom the renewal pricing mechanism.

Our key amendments to Queensland Rail's proposed renepvading mechanism are
summarised iMmable4. Where the amendments have not changed from the Draft Decision, we
have also adopted the relevant parts of that Draft Decisidfsee section 3.7 of the Draft
Decision)

94 Aurizon, sub. 20: 221; Yancoal, sub. 27: 4.
9 Aurizon, sub. 20: 2 Glencore, sub. 25: 2.

% New Hope, sub. 23: 14.

97 Glencore, sub. 25:¢3.

% New Hope, sub. 23: £12.

9 Asciano, sub. 28: 12.
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Table4 QCA key amendments to the proposed contract renewal pricing mechanism

2015 DAU proposal

Required amendment

Rationale

Price differentiation
should be allowedh
a broad range of
circumstances.

Price differentiation will be limited

to differences and changes in cost
or risk factors between the expiring
access agreement and the renewe
access agreement.

Differences or changes in the cost or risk to
Queensland Rail are a legitimate basis for
varying access charges (sgsetion 3.3 above),
Decraases in costs or risks to Queensland R
should also be reflected. Queensland Rail
shouldprovide details of how it calculated the
access chargeaccess seekers can lodge a
dispute if required.

Renewal access
agreements without a
competing access
applicationshould be
provided with the
renewal pricing
mechanism.

All nonreference tariff renewal
access agreements are provided
with the renewal pricing
mechanism, not just those without
a competing access application.

It is appropriate that the renewalrzing
applies to all renewal access seekers where
the renewal access agreement is substantial
similar toprotect that renewal access seeker'
sunk costs.

A mechanisnmshould
apply at renewal of
access agreements.

The renewal pricing mechanism w
be provided on a on®ff basis to
provide the access seeker with an
incentive to match the access
agreement term with its expected
payback period.

The renewal pricing mechanism is intended
provide certainty to underpin future
investment.At the same timea oneoff
renewal right allows scope for Queensland R
to seek more favourable terms from
alternative access seekers in the future.

Renewal access
agreementsshould
have, in all respects,
the same
characteristics as the
existing access
agreement.

Where an accesspplication would
be classech renewal’ but for
changes to the train service
description due to operational or
supply chain improvements (e.g.
increased payload, longer trains ol
reduced cycle time initiatives) the
renewal pricing mechanismsilv
still apply but there will be a
contribution to common costs so
that Queensland Rail is no worse
off than under the existing access
agreement.

We have broadened the definition oEhewal’
in Chapter 2f this Decision. This will broader
the circumsénces under which the renewal
pricing mechanism will operatén additionto
those changes we require thdtthere are
further changes to the train description, due
to supply chain improvementthe renewal
access seeker will still have the benefit of the
renewal pricing mechanism.

A fair contribution towards Queensland Rail's
common costs is required.

Thisamendmentis required to enable a fair
allocation of the benefits from operational
improvements and provide for Queensland
Rail's recovery of commarosts (of providing
the service to other access holders).

The major changes required to the renewal pricing provisions are covergicbater detail in
the following discussion.

Oneoff applicationright

Queensland Rail has noted some ambiguity in rehatio the QCA's drafting related to any

renewal right being a oneff right.1% Other stakeholders did not comment on this aspect of the
Draft Decision. We acknowledge that there is scope for the clause to be interpreted incorrectly
and have made amendment® address this. The intention of the QCA is that each-non

referencetariff access holdethat is seeking to renew its access agreenfgytan only have the
benefit of the provision oncper access agreement

100 Queensland Rail, sub. 26: 61.
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This 'oneoff' use of the renewal pricing me@nismprovides an appropriate balance between

the interests of a reneal access seeker and Queensland Rail. It gives the access seeker some
certainty around its renewal priciii°t but encourages the access seeker to renew on a-long
term basis matching theaccess agreement term with its expected payback period. This should
provide Queensland Rail with greater revenue certgirapd balancesQueensland Rail's
legitimate business interestsith those of access holders (38(2)(b)(e), (h)).

Renewal pricing differences in cost or risk

Queensland Rail also said that the Q@A&posedamendments may not allow Queensland Rail
to amend the access charges for a renewing acbetder because exactly the same access
rights are being renewedherefore, there will be no differences in the costs or risks between
the expiring and renewed access agreeméfits.

We have made some amendmenisaddition to those proposed in the Draft Decisitmglarify
that the access charges may be varied to account for differencdwimdture of the costsr
risksbetween the expiring and the renewed accesgeemen, as well as changes in the costs
or risksbetween the expiring and the renewed access agreement.

Glencore said that the 'existing inputs' for the purposes of the reng@niaing should be those
from the last longterm access agreement between the parties as the current inputs often
reflected short term arrangementshat were subject to higher price’$® We consider that the
strengthened information provisions, coupled withe renewal pricing differentiation clauses
will make negotiations fairer and more transparent. For example, the strengthened information
obligations on Queensland Rail (see below) shoniddkeit clear whether or not an aspect of
cost or risk priced into nevious shorterm access agreement is taken into account when
negotiating a renewal. Any disagreement could form the basis of an access dispute.

We consider thatour Decision isconsistent with the negotiatarbitrate model and is
appropriate after havig regard to all of the factors irestion 138(2) of the QCA Act.

Renewal pricing information

Asciané® said that a new pricing approach should be developed to limit Queensland Rail's
monopoly power Glencore said that Queensland Rail should be requiredsase its existing
methodology, rates and other inputs for calculating the pricing under the existing access
agreement%®

We note that Queensland Rail has obligations under the QCA Act to provide precisely the kind
of information referred to by Glencorehen negotiating access (f1). If Glencore considered

that it had not been provided with that information in the past it was open to Glencore to bring

a dispute under the QCA Act.

In the Draft Decision we also increased the access charge informatiuirgments on
Queensland Rail (see especially cls. 2.4.2(e) and 2.72Appendix C ahe Draft Decisioh In
this Decisim, we consider that it is appropriate to further reinforce the information provisions
by providing that, if Queensland Rail relien chuse3.3(e)% it must also provide details of

101 Noting that their rights to capacity are protected as per Section 2.5 above.

102 Queensland Raisub. 26: 61.

103 Glencore, sub. 25: 2.

104 Asciano, sub. 28: 12.

15Glencore, sub. 25: 2; sub. 3@

106 Clause 3.3(f) in the 2015 DAU outlines how Queensland Rail can price differentiate a renewal access seeker's
access charges (for naaferencetariff trains).
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how that clause has been applied. We consider that this strikes an appropriate balance between
Glencore's concerns and Queensland Rail's legitimate business interel38(@)(b).(e)). That

is, Queenkand Rail is able to adjust for differences in risk oit,dost these adjustments must

be substantiated. If a renewal access seeker disagrees with the reasons for an increase, it is
open to it to bring a dispute.

Queensland Rail also said that if capawifs constrained at renewal, the renewal price should
be allowed to vary to reflect limitations on capacity. We do not agree with Queensland Rail for
the reasons set out iBection 3.3 above.

We consider these changes will promdtee economicallyefficient operation ofthe network
andarein the public interestas theypromote transparency in price setting.138(2(a), (b), (d),

(€).(9).(h)).
Supply chain improvements

In the Draft Decisionwe insertedan exception to the requirementhat the renewal &cess
agreement be identical for the renewal access pricing provisions to apayprovided that the
renewal pricing provisions could still apply if the train services varied from the expiring access
agreement due to supply chain improvements. Howeveis thas still subject to Queensland

Rail not being any worse off in relation to common costs under the renewed access agreement
(see cl. 3.3(gh Appendix C of the Draft Decisiand cl.3.3(f)in Appendix k.

Queensland Rail considered that the QCA'stihgfof this clause was uncle#. Aurizon and
Glencore said that the Draft Decision amendments were overly restrictive by requiring that the
renewed access rights be associated with an identical number of train services wdneh
identical in all respectand asked that the definition of renewals be broader&d

Our intent under the Draft Decisiomasthat the renewal provisions, whilgtrotectingan access
seeker's sunk costs and allowing Queensland Raijjeteerate expected revenue to earan
appropriate return, should incentivise efficiency improvements in the network. Thisy
advanceQueensland Rail's legitimate business interests by increasing contracting efficiency and
potentially freeing up train paths for reontracting (s.138(2)(b)). It also contips with the

pricing principles (s138(2)(g)) In addition, the renewal provisions promotbe interest of
access seekers and access holders and the public interest in having an efficiently run network
(s.138(2)a), (d), (e), (h). Accordingly, we condéer our required renewal provisions are
appropriate with regard to all the criteria in section 138(2).

We have broadened the definition Gknewal'in Chapter 2 of this Decisi@uch thatthere will

be greater scope for variations from an existing accag®eement to still be considered a
renewal applicationIn addition,we require Queensland Rail to amend thenewal pricing
provisions to provide thaQueensland Rail will stidipply the renewal pricingulesto a non
reference tariff accesisolderif there are changes to the train servicsaresult ofsupply chain
improvements which would otherwise have meant that the application was not within the
definition of arenewalapplication.

In addition to these changes, we have also clarified the amendsrieoitn the Draft Decision in
relation to Queensland Rail not being any worse off in relatioretmvery of itscommon costs
as a result of accommodating supply chain improvement initiatives

107 Queensland Rail, sub. 26: 62.
108 Aurizon, sub. 20: 21; Glencore, sub. 25: 3.
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It is likely thatthe introduction of supply chain improvementsuld result ina reduction ofthe
incremental costs to Queensland Rail of providing the serginga corresponding reduction in
the access chargeslowever,Queensland Rail'sskin relation to common costs is protected
and Queensland Rail also has thenefit offreed-up capacity which it can recontract.

We do not consider that Glencorefgroposalis appropriate in thisnstane, as it tips the
balance too far in favour of a renewing accdsdder. We are aiming to strike a balance
between Queensland &l's and the renewal accedwlder's interests while increasing the
overall efficiency of the network. If a proposed renewal is too different from the existing access
agreemer, the accessolder is effectivelynegotiating a new access agreement. In tiegard,

we note that we have increased the obligations on Queensland Rail to vary the SAA for
demonstrable efficiency improvements (see Chapter 7 ofDeission).

See also Chapter 2 for a discussion about what the QCA considers should consténtaal”
(including in relation to intermodal services) for the rest of the negotiation provisions within the
2015 DAU.

Renewal pricing appropriateness

We consider that our approach proviglall parties with increased certainty. Access holders will
know that Queensland Rail cannot levy access charges with undue discretion and thereby
impose risk premiums on future investmenist the same time, itmay advanceQueensland
Rail's legitimate businesstered, as itincreases certainty bgroviding the potential fa future,

but not operrended, changes to access charges and the flexibiliget@rate expected revenue

that is at least enough tmeet the efficient costs of providing access to the service and include
a return on investment commensurate with the regaat and commercial risks involved

(s.138(2)(a)(b). (e).(9) and (h))
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Summary3.6
Therenewal pricing provisions in the015 DAUnust providethat:

(@) the renewal pricing mechanism can be used only once

(b) access charge®r renewal access applicatiomsay be varied to account for
differences in the nature of costs and risks as well as actual costs or risks
between an expiring and renewing access agreement

(c) if an access seeker would be a renewal access seeker but for changes to it
train services to accommodatsupply chain improvements, it will still have
the benefit of the renewal pricing provisions

(d) inthe case that a contribution to common costs is an input for calculating
access charges arising from a renewal accommodating supply chain
improvements, Queensind Rail must provide details of how it calculated tha
input

(e) if Queensland Rail differentiates for cost or kisit must provide details of how
it calculated that differentiationfor both reference tariff and norreference
tariff traffics and renewing acess applications

()  price differentiation is limited to differences and changes in cost or risk
material limitations on available capacity

(g) all nonreferencetariff renewal access agreements are subject to the renew
pricing mechanisnmunless the expiring ecess agreement provides otherwise

See clause8.7.2(a)(vi) and 3.@), (f), (g) and the definition of 'renewalh Appendix F.

3.7 Rate ofreturn

The regulated rate of return is a key input into determinaggpropriate reference tariffsThe
regulated raé of return is calculated using a weighted average cost of capital (WACC),
comprising three primary components:

9 cost of equity typically estimated with reference to the Capital Asset Pricing Model (CAPM)
i cost of debt observed or estimated from the curredebt rate

i capital structure appropriate debt and equity proportions of firm market value, typically
determined by benchmarking.

Queensland Rail's WACC proposal comprises two principal parts:

i as at the approval date, an indicative, nominal piast, 'vanila’ WACC of 6.93 per cent,
comprising a cost of equity of 8.01 per cent and a cost of debt of 6.05 per cent. Queensland
Rait% proposed to update the riskee rate and debt margin once the averaging period for
determining themwas agreed between the QCAdRQueensland Rail

| after the approval date, a variable WACC, derived by adding a WACC¥Rafginl2 per
cent to the average yield on a fiy@ar Commonwealth Government bond over ady

109 Queensland Raisub. 2: 41
119Queensland Rail's 2015 DAU defines the margin as being the difference between the WACC as at the
approval date and the riskee componentof the WACC.
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trading period ending as close as practicable to, but not latem,tiize date that Queensland
Rail offers an access agreement to an access seeker.

The Draft Decision accepted Queensland Rail's proposed WACC opé.@&nt, subject to
updating the timevariant parameters (i.e. the ridkee rate and debt margjpusinga term and
methodology consistent with the QCA's standard approach.

Stakeholdes' submissions

Yancoaft! and New Hop¥? supported the methodology applied by the Q@ueensland Rail
said the riskfree rates for periods before 20§34 and 201415 were highef'3

QCA analysis aridecision

We have adopted wr Draft Decisionposition on an appropriatenon-time variant WACC
parametersfor Queensland Rajeesection 3.8 of the Draft DecisiofY

Two different WACC&eeTableb5) have beerdetermined

1 aWACOf 6.93 per centwhichis consistent with that proposed by Queensland Rail in its
2013 and 2015 DAUmIt whichis based on the parameters in our 2014 Draft Decisitms
WACG s applicable taeference tarffs relating to the periodrom 1 July 2013 t80 June
2016

i1 anupdated WACC d&.73per cent derived using a risk free rate and debt margin calculated
overa 20-businessday period beginning Monday, 14 March 20T&is WACC is applicalite
reference tariffs relating to the perioilom 1 July 201®&nwards

Both WACCs use the ndime-variant parametersised by the QCA in its decisions on Aurizon
Network's 2013 and 2014 DAUkat were proposed by Queensland Railits 2015 DAUYsee
Tableb).

The difference irthe two WACCs comes from the timariant parametergthe riskfree rate

and debt margin), assessed by Incenta Economic Consulting. Incenta's report for the June 2013
parameters was published with our October 2014 Draft Decision, while its report for the
MarchcApril 2016 parameters is published with tiigcision'!®

Queensland Rail said in its December 2015 submission that the WACC fariftithat would

have applied in relation to the period from 1 July 2013 to 30 June 2@kcbased on market
data froma different period (i.e. the 20 business days before 1 July 2013). It added that the risk
free rate so derived was higher in this previous period, and included a graph illustrating the
decline in riskree ratebetween July 2013 and February 2016

111¥ancoal, sub. 23.

112New Hope, sub. 2341

113 Queensland Rail, sub. 26: 30.

114\We note that the Australian Competition Tribunal (the Tribunal) has recently decided to set aside and remit
the AER's 2015 determinations for each of the appéaought by the NSW and ACT electricity distributors
(seeApplications by Public Interest Advocacy Centre Ltd and Ausgrid RCd&)pT L Among other
matters, the AER is required to remake its decision by reference to a gamma d\@ 2fave considekthe
Tribunal's decision in relation to gamma and find that there is nothing in the Tribunal's reasoning that
demonstrates that our approach to estimating gamma is inappropriaée the QCA 2016 decisions on
Aurizon Network and DBCT for further details.

1151ncenta Economic Consulting 2016.
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We agreewith Queensland Rail's commernithe riskiree rate has declined since 1 July 2013.
However, the WACC averaging period used to derive the WACC proposed in our 2014 and 2015
draft decisions is consistent with past practice, and the resulting WACC of &:93peis
consistent with the expectations of Queensland Rail and other stakeholders.

We do not consider it would advance Queensland Rail's legitimate business interest to reduce
the WACC by applying a new, later averaging period, in order to deriveatiffethat would

have applied in relation to the period from 1 July 2013 to 30 June 20188(2)(b). Changing

the WACC would also be against the expectations of access seekers, access holders and their
customers (s138(2)(e), (h)). Therefore, having eed to all the approval criteria in section
138(2), we consider it appropriate to adopt the 6.93 per cent WACC from the Draft Decision to
derive thetariff that would have applied in relation to the period from 1 July 2013 to 30 June
2016

Table5 Cost of capital parameters for the 2015 access undertaking

Parameter Applicableto the periodfrom 1 July |  Applicableto the periodfrom 1
2013 July 2016

Credit rating BBB+ BBB+
Riskfree rate 2.81% 2.00%
Market risk premium 6.50% 6.50%
Asset beta 0.45 0.45
Gearing(debt tototal 55% 55%
enterprisevalue)
Equity beta 0.80 0.80
Gamma 0.47 0.47
Equity margin 5.20% 5.20%
Cost of equity 8.01% 7.20%
Debt margin(induding 3.24% 2.520/116
financingallowance)
Cost of debt 6.05% 4.52%
WACC margin 4.12% 3.73%
WACC 6.93% 5.73%

116 The 'financing allowance' of 22 basis points covers refinancing costs (interest rate swaps) and transaction
costs. This is on top of the debt margin of 2.30 per cent assessed by Incenta for tlig @OLACC. For more
information on the allowance, se@CA 2016b207, Table 107.
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Summary3.7
The 2015 DAUhust:

(@ include a WACC of 6.9%r centper annumin relation to the period 1 July
2013 to30June 2016

(b) include a WACC &.73per cent per annumin relation to the periodfrom
1 July D16, consistent withthe QCA'sapproved WACC parameters.

3.8 Takeor-pay arrangements
Queensland Rail's 2015 DAU proposal

Queensland Rail proposed to maintain takepay arrangements within its 2015 DAUhis
means that access holders would pay a propart@ their contracted access charge, even in
the event that they do not actually use train service entitlements (TSES).

In particular,in relation to West Moreton network coal traffiQueensland Rail propodé¢hat:
1 access holders be liable for a ptetermined proportion of the total access chatgje

1 Queensland Rail provide take-pay relief where services are not provided due to a
Queensland Raflause(Schedule DY'8

These arrangements, amongst other things, provide revenue certainty for Queenslariy Rail
transferring a degree of volume risk to access holders.

The5 N} T 5SOAaA2Yy gt a (G2 F OOSLI vodpaySfgraMesty R wl A
Moreton network coal traffic at a predetermined rate where a reference tariff applies,
excluding instancesvhere access is not available due to a Queensland Rail cause (refer to
chapter 8 of the Draft Decision). However, we did not require a prescribed amount ebtake

pay where no reference tariff apptie

Stakeholders' comments

Aurizon agreed that, where r@ference tariffwas not payable, taker-pay charges should be a
matter for negotiation between the parties? Comments by ther stakeholders, except
Glencore, were in relation to reference tariff services and largely concerned witbréiseribed
rate of take-or-pay!?° Glencore said that, if no rate déke-or-pay was prescribed for non
referencetariff services, Queensland Rail would simply insist onpgEd@enttake-or-pay?*

QCA analysis and Decision

We accept that prescribethke-or-pay arrangements arappropriate for reference tariff train
services, but we do not accept that prescription of such arrangements is appropriate in the

17The rate of takeor-pay forWest Moreton network coal trafficis considered in Chapter 8 of this Decision in
the context of form of regulation matters.

118'Queensland Raffause is a definedérm in the 2015 DAU, which refleatsdzS Sy at I YR wl Af Q& Ay | ¢
make thenetwork availableo provide rain serviceentitiementsas a result oflefined events.

1195ee Aurizon, sub. 20: 49.

120 Aurizon, sub. 20: 49; 24, 49; Yancoal, sub. 27: 2; New Halpe24: 13.

121 Glencore, sub. 25: 2.
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context of nonreferencetariff servicesWe haveadopted our Draft Decisionn this regardsee
section 3.5 of the Draft Ecision)

Reference tariff train services

Prescribedtake-or-pay arrangements for reference tariff train services are appropriate given
the allocation of risks, rewards and costs have already been determined.

2SS | OOSLIi vdzsSSSyaf Iy R takebrpdy @bé WesiN®res@nanetivork iceal | LILI &
traffic at a predetermined rate where a reference tariff applies, excluding instances where
access is not available due to a Queensland Rail cause (refer to Chapter 8 of this Decision).

This is a reasonabkpproach which is inQueensland Rail's legitimate business interests, while
at the same time being in the interests of access seekers and access holders, consistent with the
QCA Act (s. 138(2)(b), (e), (m)xhould also promote the efficient use of capacty{38(2)(a)).

Non-referencetariff train services

Glencore said that, at a minimymnwve should impose a cap on take-pay arrangements for
non-reference tariff services. We do not agree with Glencore's submisdioissappropriate to
include regulation of takeor-pay in a reference tariff environmentbecause the QCA has
regulated the cost, risks and returns of the access chafggseor-pay provides some certainty
to the access provider where their upside is capped.

For a nonreferencetariff system,there is no similar regulation of costs and returasd
because of this, it woultbe inappropriateto regulate takeor-pay. It is not uncommon for take
or-pay terms to form part of negotiations in unregulated market environments. We maintain
the view that,for nonreferencetariff systems, the negotiation stage remains the appropriate
forum for the parties to consider taker-pay arrangementsand that its regulation could
inappropriately distort the negotiations between two sophisticated commercial parties

Glencore also said that referring disputes for arbitration may not be a reaisticn, but it did
not elaborate on this point. We consider that the negotizdbitrate modelis appropriate and
costeffective asthe reasoning behindt reflects thatthe possibility of dispute resolutiois
likely toencouragethe partiesto act more reasonably in negotiating take-pay.

We consider that this decision is appropriate after having regard to all submissions on the
matter and each of the factors listed Bection 138(2) of the QCA Act. It strikes a balance
between Queensland Rail's interests, accesgkes' interests and the public interest by
allowing the negotiatearbitrate model to be used (438(2)(b),(d), (e),(g), (h)).

Summary3.8

Queensland Rd# proposal to request taker-pay from access holders at a predetermine
proportion for reference tariff trainservicess accepted

SeeSchedule3 of the 2015 SAAAppendix G)
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4 ht 9w! ¢LbD w®O{v, Lw9adb

Part 4 of the 2015 DAU provides for the opemtrequirements that govern how Queensland
Rail will deliver train service entitlements (TSHé)ese include the network management
principles (NMPs) for Queensland Rail to schedule, manage, and demonstrate capacity for train
services (Schedule H)heyalso include the Operating Requirements Manual (ORM), which
prescribes rules for use of the network by train operators (Schedule G).

This Decision accepts a substantial part of Queensland Rail's 2015 DAU proposal but requires
amendments to clarify how thieMPs and ORM will operate.

The Decision in this chapter differs from the Draft Decisiainly as follows

1 Inrelation to scheduling changes, Queensland Rail is only required to notify those
stakeholders who are nesiccess holderthat opt in

1 Queenslandrail's natification requiremerior changes to planned possessiuas been
extendedo three monthsfrom 20 business days

1 Queensland Rail@bligations in relation to the Environmental Impact and Risk Management
Report (EIRMR) procdsave been made legsescriptive

1 Compensation provisions for changes to the ORM via a DAAU process have been removed

i Provisiondor amendng the ORM for minor matters and safety matters have been removed.

Introduction

The safe and efficient operation and use of QueenslaaidisRhetwork will be guided by the
NMPs (Schedule F) and ORM (Schedule G) in the 2015TBANMMPSs set out how Queensland
Rail will coordinate maintenance and other track restrictions, schedule and operate trains and
demonstrate available capacitfhe poposed ORM governs a variety of other procedures for
operating trains and addressing mattensch asafety and emergency responses.

In our Draft Decision, we indicated a number of particular provisions which we required to be
amended or varied before wevould consider the relevant Part and Schedules to be
appropriate. Queensland Rail has accepted some of these amendments (in relation to the NMP)
but has also not accepted a substantial number of required amendments. Key issues are
summarised irmable6 below. Matters that require a more detailed explanation are discussed in
Sectiongt.1 to4.4.

Table6: Summary of key positions and decisioroperating requirements, NMP and ORM

Summary of the 2015 Queensland Rail's Other stakeholders' QCA Decision

Draft Decigon position positions

1. Changes to train plans

Abroader range of Accepted in part. Largely agreed with the | See Sectiod.1.

partiesshould be Draft Decision. New

notified about changes Hope and Yancoahid

to Queensland Rail's notice foramendngthe

train plans. MTP and DT®as short

Access holdershould be | Did not accept. Agreed with the Draft See Section 4.1.

consulted abougll non- Decisim. New Hope

emergency perational suggested some
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Summary of the 2015
Draft Decison

Queensland Rail's
position

Other stakeholders'
positions

QCA Decision

constraints that affect
schedulel paths on the
DTP.

additional amendments.

Queensland Raghould
seek agreement from
access holder® vary
the DTP from the MTP,
except for emergeries,
andreport on timing of
planned possessions.

Did not accept

Agreed with theDraft
Decision.

See Section 4.1.

Queensland Raghould
delay changes to the
MTP until related
disputes are resolved.

Did not accept.

Agreed with the Draft
Decision.

See Section 4.1.

Queensland Rashould
make reasonable
endeavours to minimise
adverseeffects of
constraints offer useable
replacement train paths.

Did not accept.

Agreed with the Draft
Decision.

See Section 4.2.

2. Coordination with adjoining networks

Queensland Rashould
consult with other
railway managers on
matters affecting both
networks and minimise
effects on through
running trains.

Did not accept.

Agreed with the Draft
Decision.

See Section 4.3.

3. Passenger services

Network controllers
should'act reasonably’
when forming a belief
that it is necessary to
give priority to passengel
train services.

Did not accept.

Agreed with the Draft
Decision

See Section 4.4.

4. Operating Requirements Manual

The ORM shoulttalance
obligations and
requirements, clarify
procedures and link with
other provisions.

Did not accept.

Agreed with Draft
Decison. Aurizon
suggested some

additional amendments.

See Section 4.5.

The ORMshould not be
amendedfrom the SAA
but (except for certain
minor matters) via the
DAAU process.
Compensatioraddressed
in the SAA.

Did not accept.

Agreed with Draft
Decision.

SeeSection 4.6.
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4.1

Changes to train plans

In the 2015 DAUQueensland Rail did not propose to consult with stakeholders when it varied
the daily train plan DTP from the schedule set out in themaster train plan TP if an access
holder's train services wergot affected (Schedule Hf.an access holder's train services were
affected, the 2015 DAU's proposed process for changing the MTP andeDdiRed that
Queensland Rail (except in cases of urgent or emergency possessions):

1 notify access holders whose adgtieswere affected by any modifications, of changes to the
MTP at least 20 business days in advance

i consult with relevant access holders where a proposed change to the MTP would result in
those access holders' scheduled train services not being met

i agree modifications to the MTP with relevant access holders where the chaag@ot
within the scope of those access holders' TSEs.

The proposed NMPs provided that if Queensland Rail wished to make atshmorthange to a

DTP at least two business days befdhe DTPwas scheduled because of an operational
O2yaidNIAYylGsE YR GKS @GINARFGAZ2Y ¢2dzdZ R NBadzZ & Ay
being met, Queensland Rail filsas toconsult with that access holdeQueensland Rail also

proposed that it nay alter the DTP before the DTP is scheduled if Queensland Rail invites
affected access holders to consider and agree to the changes at least 36 hours before the day of
operation!??Queensland Rail said:

Once scheduled, Queensland Rail cannot vary thesD8&B to adversely affect the access holder
except where an Emergency Possession is regi#ted.

Queensland Rail proposed broader notification, but only by publishing an unredacted MTP on
its website every six montHs?

Our Draft Decision proposed to increaghe natification, consultation and agreement
obligations on Queensland Rail in relation to scheduling changes.

Stakeholders' submissions
Queensland Rail largely rejected the Q(posedamendments'?®

Yancoal and New Hope agreed with the QCA's Drafiside&® however, both remaiad
concerned about the amount of discretion Queensland Radl to change the MTP and DTP
without the consent of access holders. New Hope suggested a number of additional
amendments in this regartt’

Glencore and Aurizon supporehe QCA's Draft Decisiéff. However, Aurizon said that there
should be some additional amendments which albolfor an access holder to suggest changes
to the MTP which idl not otherwise impact on the running of the systé.

122 Queensland Rail, 2015 DAU, ScheduldsE22(ej(h).

123 Queensland Rail, sub: 28.

124 Queensland Rail, 2015 DAU, Schedule F, cls. 2.1(h), ().
125See Queensland Rail, s@f: Schedule 7.

126'yancoal, sub. 27: 4.

12T NewHope, sub. 23: 18.7.

128 Glencore sub.25: 1; Aurizon, sub. 20:¢®.

129 Aurizon, sub. 20: 385.
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QCA analysis and Decision

We do not consider thatQueensland Rail's proposed Schedules Rppropriate Instead, we
require Queensland Rail to make amendments to Schedule F to impose stricter obligations on
Queensland Rail to notify, consult and more appropriately seek agreementegtss holders
before making changes to the MTP and DTP.

We havelargely adopéd our Draft Decisiormposition (see section 4.1 of the Draft Decisidn)
this regad, except for some additional amendments discussed below

The QCA considers Queensland Railukh amend its proposed 2015 DAU, so that before
changing the MTP or PTJQueensland Rail is required to:

9 notify an expanded range of affected parties about changes to its train and maintenance
scheduling and planning documents

i consultwith affected accesBolders in relation to all changes that affect access holders'
scheduling

i1 seek agreemerftom access holders in more circumstances

i delay implementatiomof disputed changesyntil the matter is resolved, except for urgent
safetyrelated issues.

Notify

In our Draft Decision weroposeal that Queensland Rail amend its proposed Schedde that
Queensland Railas obligedo notify affected parties of changes to the train services and other
activities detailed in its planning and scheduling documents ay aarpossible and as often as
necessaryThis included notifying supply chain participants that are affected by those changes.

To do otherwise is inconsistent with an efficiently run network and contrary to the interests of
access holders and access saske

Notifying affected parties is not, in our view, an onerous requirement. Queensland Rail is a
sophisticated organisation that already actively notifies affected parties other than access
holders.For example, Queensland Rail already publishes servidates and planned closures

on its website for its relategharty operationst3® We anticipate that Queensland Rail could use a
similar website approach for notifying parties about changes to train plans across its network
that affect nonpassenger access held and other parties. Thigould limit any administrative
costs, andhereby limit any negative impact on Queensland Rail's legitimate business irgerest
(s. 138(2)(h)).

We accept Queensland Rail's position that it should not have to notify affectepavho do
not opt in and that its obligation to notify should be able to be satis@éber by its portalor
website, or in meetings (at Queensland Rail's discretidmiswould have regard to Queensland
Rail's legitimate business interests fmnimisng the administrative costs on Queensland Rail,
while allowing nottes to be availabléo those parties who wish to be notifiedhis particular
suggestion was raised by the QCAhiaDraft Decisiort3!

130 This includes upcoming closures for the next 14 days and those planned over the next 12 months. In
addition, Queensland Raihnounce delays to services arutovides clear, regular updatefor its passenger
operations. Seéttp://www.queenslandrail.com.au/RailServices/City/Pages/Plannedclosures.aspx

131See QCA 20134.
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New Hope said that Queensland Rail should be requicegrovide six months' notice of
proposed changes to the planned possessions which are expected to have a duration of greater
than four days, and three months' notice of all other planned possessions (except emergency
possessions). New Hope said that change planned possessions can have significant impacts
on erd users' logistics and impose material adverse cost impacts.

We agree with New Hope in relation to the effect of changes to planned possessions. Planned
possessions are, and should be, part abragiterm planning schedule. If these stoppages occur
without sufficient notice, users of the network can face substantial consequences upstream or
downstream of the network. We consider that three months' notice is not a particularly long
period when conslering the planning that initially goes into an MTP. Accordingly, we require
that the notice period for Queensland Rail changes to planned possessions should be three
months.

We do not agree that the notice period for changes to planned possestiahsvill be longer

than four days should be six monthale consider that a threenonth notice period strikes a
reasonable balance between flexibility and appropriate notice. This is also consistent with the
amount of time which Queensland Rail requires fronaaness holder if it requests a change to

an MTP.

Queensland Rail should be required to give three months' notice of modifications to an MTP
(except for urgent and emergency possession). We consider that this period of notice is
balanced and symmetrical thian access holder's notice requirements if it wishes to change the
MTP. It also promotes upstream and downstreafficieng, as well as planning efficiepcand

is appropriate in regard toestion 138(2), most notablyection 138(2)(a), (d), (eand(h).

We remain of the view that an approach to notify a broader range of stakeholders of changes to
the train plans when they are proposed and implemented will enable the efficient operation
and use of significant infrastructure by providing affected partiés timely information that

they could use to manage and mitigate the impact {38(2)(a) and 69E of the QCA AéS.

such, we also consider this requirement to be in the public interest, and in the interests of
access holders and seekers 188(2)(d),(9), (e), (h))Therefoe, we consider it appropriate to
require the ‘optin' notification of a wide range of supply chain participants, having regard to all
the criteria in section 138(2).

Summary.1
TheNMPs inSchedule F of the 2015 DAhust providethat:

(@ Queensland Rail is obliged to notify a broader range of parties about chang
to its train plans However, Queensland Rail is only required to notify parties
(other than access holders) who have opted to be notified

(b) Queensland Rail be required to givthree months' notice of modifications to
the MTP (except for urgent and emergency possessions)

Seeclauses?.1(d) 2.1(m)and 2.2(c)in Schedule F té\ppendixF.
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Consult

In our Draft Decision, we required Queensland ®adonsult in a wider rangefa@ircumstances
with access holders whwere affected by changes to an MTP or DTP.

We do not accept Queensland Rail's position that our proposed amendments are impracticable,
given the large number of changes and short planning windows leading up toatheofd
operation1*?

While it may advance Queensland Rail'¢egitimate business interests not to consult on
operational constraints that affect the DTP, we consider thatabsence of such consultation
does not promote the efficient use and operation ofl fiafrastructure (s138(2)(a), (b))Nor is

it in the interests of access seekers or holderd 88(2)(e), (h)We thereforeare of the opinion
that the amendments outlined in our Draft Decision are approprig@vingregard to all the
criteria in secthin 138(2)

We consider Queensland Rail should consult with access holders on all operational constraints
that affect the access holder's scheduled paths on the @iRensland Rail need only make
reasonable endeavours to consult in the case of urgent ogrgency possessions and pressing
safety issue$3® We understand that Queensland Rail consults on most operational constraints
in practice, as consulting about changes to its DTP is an essential part of providing a service to
its customers.

We also do not ecept Queensland Rail's position that being obliged to consult with relevant
access holders in relation to operational constraints which affect those access holders'
scheduled paths on a DTP could put Queensland Rail in a position where it is unablelp com
with its statutory obligations or incurs additional liability because third parties dictate safety
requirements regarding its network?

This is because the obligationrmeerely to consult(and as discussed below, make reasonable
endeavours to agree alit changes)The effect of the amendments is to provide for some
cooperation between parties who both have an interest in, and are affected by, the scheduling.
Plainly, any statutory obligations or additional liabilities on Queensland Rail would bemnteleva
to an assessment of the reasonableness of its action.

Given this, a broad obligation to consult is not an onerous requirement on QueenslaritoRail
large extentour Decisiorformalises what occurs in practice anyway.

It also promotes the efficient use and operation of the rail network, as it provides access
seekers and access holders with greater certainty they will receive a standard of service
consistent with their TSEs (88(2)(a), (e), (h)).

We agree with New Hope's suggested amendments t@teran obligation to make access
available based on the DTP and ceeatlink between the MTP and DTPThese amendments
provide that a DTP is developed from, and consistent with, the applicable Wi&Ronsider

that these suggested amendments provide itlararound Queensland Rail's obligations in
relation to DTPs. We consider that this clarity further helps to promote the efficient use of and
operation of the rail infrastructure, while clearly delineating each party's responsibilities in

132 Queensland Rail, sub. 26, Schedule 7: 6.

133 Many safety issues will be addressed by urgent or emergency possessions, but some result in other
measures such as speed restrictions.

134 Queensland Rail, sub. 26, Schedule 7: 7.

135New Hope, sub. 23: 16.
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relation to train scheduling (s. 138(2)(a), (b), (e), (h))mhy also advanceQueensland Rail's
legitimate business interestfor obligations to access holdets be clearly outlined, sahat
each party knows where it stands in relation to each other (s. 138(2)(b)).

Sumnary 4.2
The NMPs irschedule F of the015 DAUmust:

(@) provide for Queensland Rail taonsult access holdeiis relation to all
operational constraints that affect the access holder's scheduled paths on t
DTP, except in the case of urgent or emergency pssons whenQueensland
Railneed only make reasonable endeavours to consult

(b) clarify Queensland Raibbligations in relation to making access available
based on the relevant DTPs.

Seeclauses2.2(b), 2.2(e), 2.2(f)2.2(j)and 2.2(j)(iii) inSchedule ko AppendixF.

Seek agreement

The2015 DAU provided that Queensland Rail would seek agreement from access holders for all
changes to the MTP thatere not consistent with contracted TSEs.

In our Draft Decision we also required that Queensland Rail mzésonable endeavours to
agree with access holders about changes to the DTPs thatedfiéwise access holders' TSEs.

In doing so, we accepted that Queensland Railld make an exception for urgent and
emergency possessions and pressing safety matach as speed restrictions, bute still
proposed that its planners and controllers should make reasonable endeavours to consult about
changes to the DTP.

We do not agree with New Hope's suggestion to deleterétierence tourgent possessions. We
believe that Queensland Rail is currently in the best position to understand its own
requirements in relation to emergency and urgent possessions.

Queensland Rail said:

Seeking agreement ... provides no perceivable benefit ... as Network manager, Queensland Rail
already ensures that it consults with affected parties on chaiies.

Queensland Rail did not accept our Draft Decisiut consideed that the obligation to seek
agreement, despite the fact that it already consultwith affected parties, would impose a
significant administrative burdef?’

As Queensland Railready consults with affected partiege cannot accepthe assertion ofan
addedsignificantadministrative burdenOur required amendment to seek agreement does not
impose obligations on Queenslafthil in relation to noraffected parties, only relevant access
holders. Further, our amendments only require Queensland Rail to use reasonable endeavours
to seek agreement. Our required amendments would therefore not create an oppressive
administrative buden.

Timelinessn respect otthe start and finish of planned possessions is a fundamental indicator of
the efficiency of the management of a rail netwoks the name implies, planned possessions

136 Queensland Rail, sub. 26, Annexure 7: 7.
137 Queensland Rail, sub. 26, Annexure 7: 7.
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are typically settled well in advantesometimes two yearsor more before the day of
operation.If planned possessions are changea dte stagea range of parties thataverelied

on those longestablished plans will be adversely affect&tierefore, varying the DTP from the
MTP for changes to planned possessi should be an unusual event, particularly as all traffics
on Queensland Rail's network are timetabled.

We therefore consider that Queensland Rail's proposed requirements for making such changes
are not appropriate havingegard to the interests of aces seekers and holders in terms of
giving them certainty about receiving their TSE488(2)(e), (h)). Thegiso hinderthe efficient

use and operation of the rail infrastructurgs. 138(2)(a)) as they place too little onus on
Queensland Rail to adhete the timing of its planned possessioierefore, while it may be

in Queensland Raillsgitimatebusiness interest to change the time of possessions38(2)(b)

we consider that Queensland Rail's propdsaiot appropriate

As mentioned above, weodnot consider it appropriate that Queensland Raibuldbe required

to agree with affected access holder in relation to changes to the DTP. Ratherguiee that
Queensland Rail make reasonable endeavours to agree any changes to planned possessions in
the DTP compared with the MTP, where those changes affect A&ies.we consider that
Queensland Rail should be able to vary the DTP from the MTP without seeking agreement from
affected access holders in cases of emergency possessions and pressingsadsty

We would be concerned, however, if Queensland Rail consistently failed to adhere to the timing
of planned possession§Ve therefore require Queensland R&il report on whether it has
adhered to the timings of the planned possessions in its MTP.

This reasonablendeavours regime for changes to planned possessions in theuppBrtsthe
efficient use and operation of the rail network, and the interests of access seekers and holders,
in giving them certainty about receiving their TSE438(2)(a) (e), (h)).

Summary.3
TheNMPsand reporting requirementsn the 2015 DAUnust provide that Queensland Rail

(@) makereasonable endeavours to seek agreement inaffected access holders
where it varies the DTP from the MTP, except for emergepogsessionsind
pressing safety issues

(b) report on its adherence to timings of planned possessions in the MTP.

See claus®.1.2(a)(x) andschedule Felause2.2(f) in Appendix-.

Delaying disputed changes until resolution

We require Queensland Rail to amend its pyepd Schedule F, so that where an access holder
disputes a change to the MTP, other than in cases of an emerggnaogent possession or a
pressing safety matter, then the change should take effect once the dispute is resolved via the
dispute resolution rechanisms in the 2015 DAU.

We consider that allowing changes to the MTP to go ahead while they are subject to a dispute
would be detrimental tathe interests of access seekers and holderd 88(2)(e), (h)) and that

this outweighs any legitimate busineggerest Queensland Rail may have in going ahead with
changes it has decided are desirable.
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4.2

Asciano said that either truncated tirframes or an alternative to the DAU dispute resolution
provisionswere required to allow a timely resolution of disputeser train plan change$® We

are not convinced of the merits of a separate truncated process applying in this circumstance
We considerit sufficient thatthe partiesshouldact reasonably in any everand consider that

this should provide for timely resdion of disputes.

We do notagree withQueensland Rail's (and implicitly fsw's) position that our proposed
amendment will lead to inefficiencies and disruptions to the running of the network in some
cases. Nor do wagree withQueensland Rail's propitien that stakeholders could use the
processfrivolously, as there is no evidence to date that stakeholders have acted in such a
manner:3?

Relevantly, we note that for changes to the MTP an access holder's agreement is 'not to be
unreasonably withheld'. Wkave in addition to the changes required in the Draft Decisaigsg
included that the dispute provision operates in relation to ‘bona fide' disputes. We consider that
these factors should mitigate against any fears Queensland Raibbas'frivolous'disputes.

Also, given that any change to the MTP that is not an urgent or emergency possession or
pressing safety matter should, as noted by Queensland*Raikccur at least three months
before the day of operation, Queensland Rail and its access hatetdd have sufficient time

to resolve disputes under the provisions in the access agreements. We consider that this
reasoning also applies to Asciano's concerns.

Our required amendmentgromote the efficient use and operation of the rail network and the
interests of access seekers and holderd 38(2)(a), (e), (h)).

Summary.4

The rules for changes to train plans ischeduld= of the 2015 DAUnust provide for
delaying changes to the MTP until related bona fide disputes are resolved.

Seeclause2.4 inSchedule F té\ppendixF.

Minimising the adverse effects of operational constraints

Queensland Rail proposed to use reasonable endeavours to minimise any material adverse
effects of planned, urgent or emergency possessions, that predettain servicesfrom
operating 'substantially in accordance with the Access Holder's Train Service Entitl&fent'.

In our Draft Decision, weroposed that Queensland Raibe requiredto use reasonable
endeavours to minimise the material adverse effects in relation to @drational constraints.

We alsoproposed thatQueensland Rabe required when mitigating material adverse effects
caused by changes to the MTP or DTP, to use reasonable endeavours to offer substitute train
pathsthat an access holdeald actually usé#?

138 Asciano, sub. 28: 17.

139 Queensland Rail, sub. 26, Annexure @.7

140 Queensland Rail, sub. 26, Annexure 7: 7.

141 Queensland Rail, 2015 DAU, Schedule F, cl. 2.3.

1425ee QCA 2: 7&80 and the QCA's 2015 DAU cl. 2.3, which introduced the concepts of 'useable schedule
time' and 'alternative schedule time'.
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Stakeholders' comments

Stakeholders agreed with our required amendmentsut suggested some further
amendments'#3

Queensland Rail did not accept our required amendments and said fideyotl balance the
interests of all parties appropriatel}*

QCA analysiand Decision

We are of the view that Queensland Rail should use reasonable endeavours to minimise any
resulting material adverse effects of all operational constraints, consistent with the obligations
in its access agreementéle are also of the view thathere Queensland Rail intends to provide

a replacement path, the replacement path should be, within reason, a path the access holder is
able to use efficiently.

Our Decisiorhas adoptedhe Draft Decisiorpositionin this regard (sesection 4.2 of the baft
Decision)

Obligation to address adverse effects

Any operational constraint has the potential to result in an access holder's scheduled train
services not being met.

But Queensland Rail's proposal that it will use reasonable endeavours to addremseadv
effects only in relation to possessions means that a range of disruptions including speed
restrictions and other safetyelated matters will not be coveret®

Minimising adverse effects only in relation to operational constraints which are possessions
not in the interest of access seekers or access holders in receiving their TSEs, or consistent with
the efficient use and operation of the rail network {88(2)(a), (e), (h)Jhis concern outweighs

any legitimate business Queensland Rail may haveawing the adverse effects unaddressed
(s.138(2)(b)).We therefore cannotconsider Queensland Rail's propostd be appropriate

having regard to all the criteria in section 138(2)

Accordingly, werequire that Queensland Rail use reasonable endeavoursninimise the
effects of operational constraints wherever a TSE is affectbis broader responsibility on
Queensland Rail is reasonable because the proposed requirement is noteaged. In
particular, in using 'reasonable endeavours to minimise' tHeat$ of the change, Queensland
Rail may take into account a range of commercial and operational matters, including safe
operation of the network:#®

We consider that this appropriately balances the interests of all parties.

We consider that thisgs approprate having regard tahe legitimate business interest of
Queensland Rail as it provides enough flexibility in complying with the requirement
(s 138(2)(b)).It also places sufficient onus on Queensland Rail to consider the interests of
access seekers amblders in receiving their TSEsX38(2), (e), (h)).

143See New Hope, sub. 23:¢l7; Yancoal, sub. 27: 4; Glencore, sub. 25: 1; Aurizon, sulg@0: 5

144 Queensland Rail, sub. 26¢hedule 7: Queensland Rail's detailed comments were limited to those made in
relation to the new definitions and obligations in relation to alternative scheduled times.

145 Queensland Rail, 2015 DAU, Schedule F, cl. 2.3(a).

146 Queensland Rail, 2015 DASLhedule F, cls. 2.3(a) and (b).
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Useful train paths

In our Draft Decision, we also included two new definitions whiath tha effect of requiring
Queensland Rail to have regard to the usefulness of the alternative schedule timesitwhich
offeredin substitute for varied paths of access holders.

All stakeholders, except Queensland Rail, agreed with these required amendments. New Hope
suggested some additional amendments to the definition of 'useable schedule'firdairizon

and Ascianalso suggested that if Queensland Rail cannot offer a useable schedule time, and
the offered replacement path is not useable by an operator, it should be recorded as a
Queensland Rail Cau¥8.Queensland Rail considered that the obligations should be oh eac
operator to accommodate the alternative paths which Queensland Rail offers in substitution for
varied paths:*?

Despite the concerns raised by Queensland Rail in its December 2015 submissioapivibe
opinion that Queensland Rail should be requirechave regard to the utility of any alternative
paths.We consider that this is the appropriate outcome for a number of reasons, including:

1 Queensland Rail is in the best position to have an overall understanding of the operation of
the network and the redvant available paths and schedules.

1 Most variations to the MTP and DTP will be as a result of Queensland Rail's changes.
Queensland Rail has contractedprovide access and has agreed to provide train paths in
accordance with the MTP and DTP. If thesedranged, there could be substantial
inconvenience and cost to an operator.

1 The required amendments do not impose an absolute obligation. They only require
Queensland Rail to use reasonable endeavours. We consider that the reasonable
endeavours test stibrovides some flexibility for Queensland Rail if it cannot, after
consulting with the relevant access holder, provide an ideal replacement.

The current replacement path rules are not in the interests of access seekers or access holders
in receiving theilSEs (438(2)€), (h)). In particular, Queensland Rail's proposal is-sited to

the extent that it is in conflict with the interests of access seekers and holders, which could
make the operation and use of the network less efficieni88(2)(a), (e)(h)).

We do not consider it appropriate, given the required amendments which place additional
obligations on Queensland Rail regarding variations to the MTP and DTPs, to iNewde
Hope's suggested amendments Aurizan's and Asciano'suggestions inelation to increasing

the scope of the definition of 'Queensland Rail CatiSe'.

We consider that our required amendmentsll increasethe obligations on Queensland Rail
sufficiently.Our amendmentwill have the effect of minimising interruptions to acedwlders'
schedules, allow for disputes to be lodged with theAQ#hd require Queensland Rail to consult
and seek agreement where relevant. We consider that these changes strike an appropriate
balance between Queensland Rail's and access holders' itdkel&® consider that tanclude

New Hope's suggestions and/or tncrease the scope of the definition of 'Queensland Rail
Cause' would tip the balance too farfavour ofone party.

147 See New Hope, sub. 23:¢l&7; Yancoal, sub. 27: 4; Glencore, sub. 25: 1; Aurizbn26usc6.
148 Aurizon, sub. 20: 45; Asciano, sub. 28: 17.

149 Queensland Rail, sub. 26;19.

150 Aurizon, sub. 20: 45.
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4.3

Summary.5

The operational constraints provisions in Schedule F of t8615 DAU must provide that
Queensland Rail is required to use reasonable endeavours to minimise the materiarady
effects of all operational constraints andlso use reasonable endeavours to offer useab
replacement train paths.

Seeclauses2.3(a) and2.3(c)in Schedule Fand definitions of ‘alternative schedule time
and 'useable schedule time' in Appendix

Coordination with adjoining networks

Queensland Rail's 2015 DAU proposal

Queensland Rail proposed to use reasonable endeavours to condhit other railway
managers on coordinating maintenance activities, develgpMTPs and amendg the ORM,
and to minimise adverse effects on througimning trainst>!

In our Draft Decision, weroposed makinghe obligations to consult and minimise adverse
effects in relation to throughrunning trains more robust?

Stakeholders' comments

Stakeholders supported oyroposedamendmentsand said thathat coordination with other
railway managersis essential to the efficient use and operation of Queensland Rail'
infrastructure!®3 New Hope said 'the rail network will not operate efficiently unless Queensland
Rail is properly engaged in alignment/coordination activitiess'.

Queensland Rail did not accept quooposedamendments. Queensland Rail said that the QCA
had no authority to require Queensland Rail to consult or otherwise communicate with other
railway managers®

QCA analysis and Decision

We consider Queensland Rail should always consult with adjoining network managers on
scheduling and other operating matteraffecting both networks rather than just using
reasonable endeavours to consult 'as relevant' and ‘'from time to tikWe'.consider that rather

than merely having a 'view to' minimising adverse effects, Queensland Rail should be required
to use reasonablendeavours to minimise the effect of any scheduling decisions or changes on
through-running trains.

We have adopted our Draft Decisionposition in this regard (seesection 4.3 of the Draft
Decision)

We consider that Queensland Ra#@15 DALproposal $ too weak a level of obligation for such
an important matter given that a large proportion of freight services contracted to use
Queensland Rail's network use track managed by other operators for part of their joditnisy.

151 Queensland Rai2015 DAU, cl.2
1525ee QCA 2015: 832.

153See New Hope, sub. 23: 17.

154 New Hope, sub. 10: 39.

155 Queensland Rail, sub. 26: 11.
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4.4

includes all services travelin along the North Coast line between Gladstone and
Rockhamptort6

Consultation with other adjoining networks involves giving other pattiesnformation about
the operation of Queensland Rail's betoail infrastructure, which is necessary to enable
effedive access to the declared servi¢airthermore, pstream and downstream systems, and
the network itself, must be coordinated at the points of overlapatidinterruptionsto train
services and be delivered efficiently and in a timely manner. To dawibe, would preclude
effective access to the services provided by Queensland Raills-b&lanfrastructure.

We do not agree with Queensland Rail that we do not have the authority to impose this
obligation on Queensland Rail.

We have had regardo Queensland Rail's legitimate business interests in considering its
proposed rules for scheduling throughnning traind®” and we do not consider that this
obligation willimpose a significant financial burden on Queensland Rail. We consider that
Queensland Rail proposal isiot appropriate, having regard tihe interests of access holders
and seekers in receiving their BSEs it is too narrw, given the importance of proper
scheduling to throughiunning trains.

Queensland Rail's proposal, therefore, does mmmote the efficient use and operation of the
rail infrastructure(s.138(2)(a), (e), (h)).

We require that Queensland Rail consult on scheduling changes that affect other railway
managers and that it use reasonable endeavours to minimise the effedisesé changes,
rather than just having 'a view' to doing &%.

Summary.6

The 2015 DAUnust providethat Queensland Rail is required to consult with other railwe
managers on scheduling and other matters affecting both networks and use reason
endeavous to minimise the effect on througfiunning trains.

See clausd.2 in Appendix-

Passenger services

Werequirethat Queensland Rail amend the NMPs in its 2015 DAU so that a network controller
must be 'acting reasonably’ when forminghbelief that it 8 necessary to give priority to
passenger train services.

We have adopted our Draft Decisiorposition in this regard except for the change discussed
below (seesection 4.4 of the Draft Decision)
Stakeholderscomments

Stakeholders agreed with our Drafe€ision. New Hope said it:

156 See also New Hope's discussion on the various possible futures for the West Moreton system: New Hope,
sub. 23: 17.

157 Trains fom adjoining networks which interact with Queensland Rail's network.

158 Queensland Rail, 2015 DAU, 4P
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appreciates the legislative requirement for passenger priority, but it is not in the interests of
Access Seekers or Access Holders, the public interest or efficient use of the infrastructure for
passenger priority to become a alofor poor planning and scheduling practiées.

Queensland Rail objected to our proposed amendment, saying that the QCAidAobtd
override the Tl Act and that Queensland Rail, if iethib comply with its passenger priority
obligations, night face sulstantial civil penaltie$®®

QCA analysis and Decision

We accept that Queensland Rail has legislative obligations in relation to passenger trains.
However, we do not consider that our required amendmergsult in the QCA Act overriding

the TI ActNor do weaccept the implicit proposition that, by having a network controller act
reasonably, Queensland Rail will somehow become more exposed to penalties under the Tl Act.

The intention and effect of the amendmenissimply to provide that aelief formed by he
network controller must be reasonable. This is not a particularly onerous standard and one that
a network controller should be meeting in any event. The explicit inclusion of this standard
removes the unfettered discretion which, although not likelylldabe used by Queensland Rail

to cloak poor planning and scheduling.

For the most part, Queensland Ral&15 DALlprovisions provide a balance between the public
interest in safe and timely operation of passenger trains, the legitimate business inteffests
Queensland Rail as operator of those passenger trains and provider of-kalcservices, and
the interests of norQueenslaneRail access seekers and holderd 88(2)(d), (b), (e), (h)).

We have accepted Queensland Rail's submission that the sigedlel. 2.2(e)(i)(C) of Schedule
F)which allows Queensland Rail to vary the DTP in relation to its passenger trains where no
other access holder is affected should be reinstafeg proposedin the Draft Decisiorto

delete this subclausp We consider tht this is appropriate given the checks and balances we
have applied to other variations to the MTP and DTP.

However, Queensland Rail has not specified that the network controller must act reasonably in
determining that it is necessary to act to favour paisger services in such circumstandégsen

that, in relation to passenger services, Queensland Rail is a related access pthvider
Queensland Rail may have a potential conflict of interest and be inclined to support actions
(beyond those provided in th@CA Act or envisioned by the QCA in relation to peak services in
the metropolitan system) to prevent passenger trains from being late. Similarly, without a
decision having to be based on relevant, objective evidence, decisions which may have a
materially averse effect on access holders could be made based on any number of irrelevant
factors.

We therefore consider Queensland Rail's passenger service provisions do not appropriately
balance the interests of Queensland Rail and access seekers and access Asldach, we do

not consider it appropriate to approve Queensland Rail's propbsaing regard to all the
approval criteria in sectioh38(2).

We consider that iis appropriate to require¢he network controller to act reasonably when
forming a view abot scheduling to favour passenger traimscause it advances the interests of
access holders and promotes the efficient use and operation of Queensland Rail's néteork.

159See New Hope, sub. 23: 17.
160 Queensland Rail, sub. 26, Schedule £161
161 See QCA Act, definition of 'related access provider'.
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4.5

do not consider the amendments to beontrary to Queensland Rail's legitimate busises
interests because we do not consider that that amendments would cause Queensland Rail to
fail to satisfy its obligations either under the TI Act or the pending access undertaking
(s.138(2)(a)).

We alsoadopt Section4.5 of our October 2014 Draft Decisiand require Queensland Rail to
clearly specify the NMPs in the undertaking will apply to all services including Queensland Rail's
own passenger services.

Summary.7
Theoperating requirements andNMPs in the2015 DAUmust:

(&) clearly specify that the NMPBwill apply to all services including Queensland
Rail's own passenger services; and

(b) provide thata network controlleris required tobe ‘acting reasonably' when
forming a view that it is necessary to give priority to passenger services

Seeclause 4.1(dand Schedule FElauses3(i)(i), 3(i)(ii) in AppendixF.

Operating Requirements Manual

Queensland Rail has proposed that a variety of rules and procedures for use of the network by
train operators be set out in the ORNIhese standard provisions, mogtwhich were included

in the SAA in the previous 2008 undertaking, are common across the network and not subject to
individual variation between different access agreemeftsey address, among other things:

1 interface risk managemetf, including environmetal risk management
i safe working procedures and safety standards

i incident and emergency response procedures

9 various technical requirements for train control and network planning
1

requirements such as those for forecasts by the operator of expected traiicesrand how
and when safety notices will be issu&d

Queensland Rail said in its material accompanying the 2015 DAU that the ORM reflected 'an
appropriate allocation of risks for its business'

In our Draft Decision, wproposedthat the ORM be amendeith a number of places to make
certain requirements more reasonable, improve its operation and claaitgd enable a proper
fit with the 2015 DAU and SAA.

Stakeholders' comments

Stakeholders other than Queensland Rail agreed with the amendmentpregosedin our
Draft Decision. Aurizon said that, in addition to the Q@#dposedamendments, Queensland

162 How different $akeholders on the network interface with each other.
163 Queensland Rail, 2015 DAU, schedule G.
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Rail should also be obliged to consult with access holders in relation to changes to the ORM due
to safety matters and also in relation to changes to theriiace standard$®

Aurizon also noted a number of specific objections to the ORM which was submitted by
Queensland Rail in December 20%5.New Hope said it supported the QCAisoposed
amendments as an appropriate rebalancing but also noted some spamifiments!®®

Asciano said that the obligation on an operator to provide contact details should be reciprocal.
It also said that if the dispute resolution process under gheessundertaking dd not apply to
the ORM therthat should be stated explicitf{f’

Queensland Rail saidhat, generally, the QCA'sproposed amendments made the ORM
unnecessarily prescriptive and limited Queensland Rail's ability to plan and respond to demand
on the network. Queensland Rail also highlighted its concerns in relation teaydartprovisions
within the QCA's proposed ORKA.

Queensland Rail submitted an amended ORM which reverted to its previousrversiept for
changeghat Queensland Ragaid itconsidered necessary to update the ORM to comply with
the Transport (Rail Sefy) Act 2010and Queensland Rail's systems and procedufags ORM
largely disregarded the QCAmposedamendments'®®

QCA analysis and Decision

We consider that Queensland Ralould amend the ORM to balance the obligations and
requirements between Quensland Rail and train operatorgnd to clarify how various
procedures will operate and link with relevant provisions in the undertaking and SAA.

This Decisiornas largely adopted the Draft Decisionin this regad; howeve, we have made
some additional chnges to the ORM (see section 4.5 of the Draft Decision)

We consider that much of the ORM proposed by Queensland Rail as part of its 2015 DAU
represents a reasonable way of moving a variety of procedures from individual access
agreements to a document thavill apply to all access holders.

We also accept a number of Queensland Rail's most recent amendments as reasonable,
appropriate and conforming to Queensland Rail's current practice.

However, we accept stakeholders' concerns that a variety of amendsrterthe ORM aralso
required to improve the balance of risks and responsibilities between Queensland Rail and its
access holders, and make various provisions clearer or more reasdtffable.

As noted above, Queensland Rail only provided comments in relatosome of the
amendments we required in the Draft Decision. The remainder were not raised, but were
presumably not accepted, as evidenced by Queensland Rail's December 2015 version of the
ORM, whichdoesnot contain the QCAsroposedamendments.

184 Aurizon, sub. 20: 4316, 54.

185 Aurizon, sub. 29: 15.

166 New Hope, sub. 32: 4@3.

167 Asciano, sub. 28: 18.

168 Queensland Rail, sub. 26: 105.

169 See Queensland Raslub. 26, Annexure 6.

170 Aurizon, sub. 6: 29, 30, 832; Asciano, sub. 5: 229. The various matters covered by the ORM are
discussed in more detail in our October 2014 Draft Decisimee QCA 2014d: @14, 17&187.
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We agreewith Aurizon that Queensland Rail should be required to provide full details of any
complaints (see cl. 2.1(d)(D) of tieoposedORMin the Draft Decisiont’* Queensland Rail
proposed to provide only a summary of any complaints. However, we agree thdefalls of

any complaints will allow the most appropriate consideration of the complaints in any interface
risk assessment.

Aurizon also supported the QCA's proposed amendments in relation to baseline environmental
data and said that, if applicable, thiequirements for environmental controls should be based
on an understanding of the existing environmental conditibfis.

Moreover, while itmay advanceQueensland Rail's legitimate business interest to manage its
network in a way that it considers safe amnfficient, in some casess proposed ORM goes
beyond what is requiredrom Queensland Raiih order to meet its regulatory and contractual
obligations(s. 138(2)(b)). In particular, Queensland Rail's proposal issie in areas such as
emergency respases and the treatment of baseline environmental standards to the extent that

it is not in the interest of access seekers and holders and is likely to make the operation and use
of the network less efficient (s138(2)(a), (e), (h))Therefore, while we aept much of
Queensland Rail's propos@RM, wedo notconsiderit appropriate toapprove it as submitted
having regard to all the approval criteria in section 138(2)

Table 7 provides our responses to those asmeatf the QCA's proposed ORM on which
Queensland Rail did comment.

Table7: Queensland Rail's ORM concerns and QCA responses

QCA reference Queensland Rail concelf? Stakeholdes' QCA response
clause comments
2.2(b) It cannot updatets safety New Hope said safety| It is appropriate that the IRMP

management systems to was the objective consider the obligatins of

accommodate the
requirements of individual
operators.

rather than avoiding
changes to
Queensland Rail's
safety management
system?74

both parties in relation to the
risks identified Queensland
Railcanupdate its safety
management systemis
appropriate circumstances.

2.4

Theamendments in relation
to the removal of assumptions
regarding baseline
environmental standarde/ere
unbalanced, uncommercial
and male obligations
reciproca) whereas the risks
were solely the preserve of
the operator.

New Hope said that
Queensland Rail loa

no reasonable basis td

avoid its
responsibilities for
environmental riskg75

The QCA's amendment does
away with the previous
assumption that the network is
taken to meet all
environmental standards.
Future environmental impast
should be assessed based on
all availableinformation,
without being constrained by
an assumption that is not
supported by dataThisshould
not require Queensland Rail tg
undertake baseline studies of
the whole network It is also
more balanced than
Queensland Rail's proposal

171 Aurizon, sub. 29: 15.
172 Aurizon, sub. 2: 15.

173 SeeQueensland Rail, sub. 26: a®6for summaries of Queensland Rail's concerns

174 New Hope, sub. 32: 40.
175 New Hope, sub. 32: 41.
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QCA reference Queensland Rail concetf? Stakeholdes' QCA response
clause comments
which places all the risk on the
access holder

2.6 The amendment to include New Hope said that | The required amendments
the EIRMR® processwvas the process proposed | clarify each party's
unnecessary, as identification | by the QCAvas quite | responsibility and the process
and management of specific to in relation to the EIRMR.
environmental risksvas environmental riskd’7 | However, we have removed
specifically dealt with in the some duplication and
IRMP process. simplified the draftingthe

relevant clause is nowl. 2.5 in
Schedule G to Appendix.F)
2.6(j)8 Unresolvedenvironmental New Hope said that | The QCA, when conducting ar
mattersdisputesshould be the QCA ouldengage | arbitration, can have regard to
referred to an appropriate experts on matters suitable experts if necessary
expert not the QCA. such as thid7® (see s. 197(1)(e) of the QCA
Act).

3.1 The operation of a New Hope said that | Arequirement to act
'reasonableness' test is Queensland Rail was | reasonably wilhot have the
unclear and may lead to the | being unnecessarily | effects Queensland Rail
‘watering down' of concerned with suggests. Rather, including
Queensland Rail's exceptions to safe these words helps to minimise
environmental and safety working procedures | the risk of frivolous and
requirements. and standards?€0 opaque decisiormaking.

4.3 The operation of a New Hope said the The inclusion of the obligation
‘reasonableness’ test in ‘reasonableness’ to act reasonably wouldot be
practicewas undear. clause providd vague or unclear in practice.

appropriate Rather, it provides that

balance!8! directions should be based on
evidence. Queensland Rail's
directions should be
objectively reasonable.

6.5(c), 6.8, 6.9 The amendments to its New Hope said that Queensland Rail is already ab
communication system the obligation to to communicate with
change notification updatewas operators and stakeholders vie
requirements impose unduly | reasonable given that | its website, which is not
onerous obligations. Queensland &lwas onerous.Asimilar method of

the owner of the radio| communication would suffice.
network182New Hope | Queensland Rail did not

also considezd the otherwise substantiatés
changes to €. 6.8 and | concerns.

6.9 to be

reasonable83

7.1.1 The'reasonableness' testin | New Hope said iivas | See our response to
relation to the provision of entirely reasonable for Queensland Rail's comments

176 Environmental Investigation and Risk Management Repor

177New Hope, sub. 32: 41.

178 Now 2.5(i) in Schedule G tppendix F.

179 New Hope, sub. 32: 41.
180 New Hope, sub. 32: 41.
181 New Hope, sub. 32: 41.
182New Hope, sub. 32: 42.
183 New Hope, sub. 32: 42.
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standards should be limited tc
those standards relevant to
the operator's activities and
Queensland Raghould only
be required to provide an
operator with Queensland
Rail's internal standards.

acknowledged that
the definitionwas
quite broad and right
include information
that Queensland Rail
did not havelss

QCA reference Queensland Rail concetf? Stakeholdes' QCA response
clause comments
safety updates in practiomas | Queensland Raibt relation tocl. 4.3 (above).
unclear. provide safety
updates!é4
'Safety Standards’ The definition of safety New Hope We accept that Queensland

Rail should onlye required to
provide an operator with
Queensland Rail's internal
standards. However, the
definition of safety standards
should be broad enough to
include standards which are
applicable but not necessarily
Queensland Radlinternal
standards. This is lbause
there may be standards, in
addition to Queensland Rail's
internal standards, to which
operators must comply.

To the extent that Queensland
Rail is aware of other safety
requirements that are relevant
to trains operating on its
network, it should be bliged

to make the operator aware of
them.

‘Safeworking
Procedures

The definition of safeworking
procedures should be limited
to those standards relevant to
the operator's activities

New Hope said the
QCA's amendments
were appropriatel8é

Our decision ishe same as
above (Safety Standardp'

Interface standards

We consider it appropriate to limit Queensland Rail's discretion to unilaterally amend or vary
the interface standard§’” without consultation as Queensland Rail's maintenance
requirements are ihked to these interface standard#. Queensland Rail has the ability to
unilaterally amend the interface standaresthout consultation it erodes the certainty which
access seekers and holders have in relation to Queensland Rail providing the corlzreetexd
access. While this madvarce Queensland Rail's legitimate business interests (s. 138(2)(b)), it
is contrary tothe interests of access seekemnd access holdersr the public interest in having

an efficient and competitive network (s. 138(2)(&d), (e), (h))Accordingly, we do not consider

it appropriate to approve an ORM that includes a unilateral ability to amend interface standards
without consulting with access holderkaving regard to all the approval criteria in section
138(2).

184 New Hope, sub. 32: 423.
185New Hope, sub. 32: 43.
186 New Hope, sub. 32: 43.

187 The interface standards are Queenslaradl'® minimum requirements or standards relating to the interface
between a train and the network with which the applicable rolling stock and train configurations must

comply in order to operate on the network.
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Interface risk training and environmental matters

Some of our more significant proposed amendments relate to interface risk training,
environmental standards and environmental risk management.

This includes a requirement to provide training to an access seakldgtis staff or contractors

on how to address an interface risk, where they can only obtain that training from Queensland
Rail'®8 The requirement isppropriatg as it also provides that Queensland Rail will be able to
recover a reasonable commercial chargr providing the trainingOur proposed amendment
reflects the drafting of an equivalent clause in the previous 2008 undertaking'$AAs.

In addition, werequire that the ORM include an environmental risk management process to
specify how the operator Wilprepare an EIRMR and agree it with Queensland {Rail.
Queensland Rail said that our required amendments were overly prescriptive and that the IRMP
already includd the obligation to undertake an EIRMR. Whilst we agree that the EIRMR
provisions can be reked slighty (and have so amended the ORM accordinghg considera
specifiedEIRMR processmore efficient andoetter protectsthe interests of access seekers and
holders.Our proposed amendmeastire largelybased orthe drafting of an equivalent clae in

the previous 2008 undertaking SAA.

Other amendments

We alsorequire a range of other amendments that improve the operation of the ORM and the
procedures it specifies, including to:

1 amend the definition of ‘comparison train length' to provide foriation of parameters®?

i specify that a sample Interface Risk Management Plan (IRMP) be published on Queensland
Rail's website to give new access seekers an indication of what is addressed in the
document, as it is required in order to conclude an accesseagent!'%

i specify that an operator's obligations to provide emergency response and incident
management plans will be subject to the terms of an access agreettfent

1 require that operators notify only the train control centre about contact det&i
1 require that Queensland Rail consult (but not agree on) the location of train crew hi&aks

1 require that the operator's controller (not train crew) notify Queensland Rail's controller and
consult about crew changgé’

9 provide for Queensland Rail's controllers to usasonable endeavours to relay messages
between an operator's controllers and train crgtf

188 Appendix FSchedule cl. 2.3.

189 Queenslad Rail, 2008 undertaking, Operator SAALt(h).
190 Appendix FSchedule l. 2.5.

181 Queensland Rail, 2008 undertaking, Operator SA8,%l.
192 Appendix F, Schedule G, definitions.

193 Appendix FSchedule &cl. 2.1(a).

194 Appendix FSchedule ls. 41 and 4.2.

195 Appendix FSchedule cl. 6.2(a).

196 Appendix FSchedule cl. 6.3(a).

197 Appendix FSchedule cl. 6.3(d).

198 Appendix FSchedule &l. 6.3(e).
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i require Queensland Rail to notify operators about changes to network control radio
channels 'as soon as reasonably possilaled°°

i provide for Queensland Rail to tify operators about changes to online documents or the
location of control centres and interface poirfs.

In addition, we require several minor changes of wording that balance the obligations so that
Queensland Rail bears joint or equal responsibilitycfiomplying.These include changes to the
sections on:

1 the contents of the IRM!

1 environmental risks to be consider®d
1 emergency responsé¥

1 operational meetingg®

These changes arappropriate as without them, Queensland Rail's ORM is imbalanced in
Queenshind Rail's favour, while reducing clarity and transparency in Queensland Rail's
accountability as the railway managéio do otherwise would ndie appropriatewith regard to

section 138(2).We note that a number of these provisions differ from the ORMgdlted to the

Draft Decision where we have accepted changes proposed by Queensland Rail in its submissions
provided since the Draft Decision.

We have also included a number of the amendmetutsthe ORMwhich Queensland Rail
proposed in its December 2015 sulssion.These include amendments made by Queensland
Rail to chuse 2.1(d)(i) (except in relation to only providing a summary of complaints (as
discussed above)), parts ofiabe2.1(d)(ii), parts of @duse2.2, parts of @duse2.4, changes to
clause2.6 (reviously cl. 2.5) andaiise4.4 of Schedule @® Appendix FIn response to these
amendments, we have also simplified and streamlined the 'environmental risks' and process
provisions and removed duplicatiof@s noted above)

We consider that the abovehanges, individually and together, do not place unduly onerous
requirements on Queensland Raihd theyprovide for Queensland Rail to improve efficiency
and minimise disputesAlso, theysupportthe efficient operation of thesupply chairand are
therefore in the public interest anih the interest of access seekers and holdersl88(2)€),

(e), (h)).In addition, they promotethe efficient use and operation of Queensland Rail's
infrastructure, as well as the public interest and the interests of aceeskers and holders in
receiving their TSEs (38(2)(a), (d), (e), (h)).

199 Appendix FSchedule l. 6.5(c).

200 Appendix FSchedule cls. 6.8(b), 6.9(b).

201 Apperdix F Schedule Ccls. 2.2(a)(@(vi), (b), (c).
202 Appendix FSchedule Ccls. 2.4(a)(e).

203 Appendix FSchedule cl. 4.3.

204 Appendix F, Schedule G, cls. 7.3.1(c), (d).
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4.6

Summary4.8

The ORM in the 2015 DAU must balance the obligations and requirements betweer
Queensland Rail and train operators, clarify how various procedures will operate and
with relevant provisions in the undertaking and SAA.

SeeScheduleGto AppendixF.

ORM amendment process

Queensland Rail's 2015 DAU proposal

Queensland Rail proposed that the ORM be a schedule to the 2015°DAdwever, it
proposed that the process forngending the ORM, including compensation provisions, be
included in the SAAS Queensland Rail said that its ORNEtluded as a schedule to the DAU
was only intended to be a snapshot of the ORM at that point in &he.

Our Draft Decisiorproposedacceping that the ORM be a schedul® the 2015 DAU, but
proposeda requirementthat any amendmerg occur through a DAAU and not through the
exercise of a provision in the SAA.

Stakeholders' comments

Aurizon agreed with our Draft Decision and said thatvils more appropriate to have the
protections supplied by the DAAU process in relation to any amendment to the?@§RMrizon

also said that Queensland Rail should be required to consult in relation to changes to the ORM
due to safety matter$®® New Hope, Glencore andancoal agreed with ouproposed
amendments2? Glencore said that changes to the ORMild fundamentally alter the access
holder's ability to use access rights in the manner intended at the time of contr&éting.

Queensland Rail said our amendments impdain its ability to operate the network efficiently

and to deal with matters affecting safety in a timehanne, and that the QCA fundamentally
misunderstood Queensland Rail's intention when it proposed having the ORM as a schedule to
the DALRY?

QCA analysiand Decision

We accept Queensland Rail's proposal to include the ORM as a schedule to the 2015 DAU, but
require Queensland Rail to remove any mechanisms in the SAA for changing the ORM.

205Queensland Rail, 2015 DAU, Schedule H.

206 Queensland Rail, 2015 DAU, SAA, dh&.compensation provisions are in cl. 8.3.
207 Queensland Rail, sub. 26: 107.

208 Ayrizon, sub. 29: 15.

209 Aurizon, sub. 20: 46.

210New Hope, sub. 23: 17; Glencore, sub. 25: 1; Yancoal, sub. 27: 1.

211 Glencore, sub. 30: 5.

212 Queensland Rail, sub. 26: 107.
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ORM as part of the undertaking

We accept theproposalto include theORMasa schedule to the access undertaking, as that
removes the need to amend individual access agreements and also provides for consistency of
operational requirements across multiple access agreeméfits.

However, we do not accept Queensland Rail's psapthat a mechanism for amending the
ORM be included in the SAA in the 2015 DAkls is unworkableand undesirable because
amendments to the undertaking (which would include the ORM under Queensland Rail's
proposal) must be effected through the processthe QCA Act for amending an approved
access undertakingMoreover, the prospect of different SAAs having different ORMs is likely to
be unworkable (and potentially dangerous) as this would mean different access holders would
operate according to differd rules on the network. One universal ORM promotes certainty in
relation to access holders' and access seekers' operating requirements.

Therefore, Queensland Rail will need to submit a DAAU to implement any changesORHkhe

We consider that the rightof access holders and other parties, including end users and
Queensland Rail, will be protected, as the QCA considers the DAAU through the processes
prescribed in the QCA Acthe approval process in the QCA Act provides for the QCA to seek
submissions frm stakeholders and apply the criteria iecsion 138(2) to decide whether or not

to approve the DAAU.

Queensland Rail said in its December 2015 submission that the inabi@yeensland Rail to
amend the ORM because of a ‘change of E#vould impact s Queensland Rail's ability to
operate the network efficiently. We do not accept this submission from Queensland Rail. Having
to use the DAAU process fall amendments to the ORM may be less efficient for Queensland
Rail but, this is outweighed by the dmeased efficiency to the system as a whole, which is
achievedby having certainty and consistency in relation to the ORM (s. 138(2)(a),)}{e), (h

Further, we note that the operator's and Queensland Rail's compliance with the ORM s
predicated on that cmpliance not being inconsistent with all applicable laws and
authorisations; and, to the extent that any applicable law is inconsistent with the ORM, the
applicable law prevails (see cls. 7.3 and 8.4 of the S¥#9, & noted by New Hope, in the
event that there are genuine reasons for change, agreement from stakeholders in advance is
likely to expedite the DAAU approval procéss.

Queensland Rail also said that, by removirgust 8.4(b) of the 2015 SAA (which deems
changes to the ORM via a DAAU not &éodhanges to the ORM for the purposes of a SAA), the
QCA would be improperly imposing a compensation process on Queensland Rail for the exercise
of its statutory rights (namely lodgement of a DAAW)The appropriateness or otherwise of

any compensation ia matter that could be raised and considered in the course of the approval
process for an{pAAU.

We consider that our requirements provide an appropriate balance between Queensland Rail's
legitimate business interests in having the ability to amend th&1OfRe public interest, and
access holders' and access seekers' interests in having a consistent set of operating
requirements (s. 138(2)(a), (0d), (e), (h)). Consistency of operating requirements promotes

213We rote that our October 2014 Draft Decision had accepted an alternative approach by Queensland Rail of
publishing the ORMN its websitewhich also achieved this outcome.

214 Queensland Rail, sub. 26: 107.

215New Hope, sub. 31: 40.

216 Queensland Rail, sub. 2607
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efficiency and productivityas access holde@nd seekers can appropriately plan and prepare
their operations without having to adapt to idiosyncratic or individual variants to the
requirements.

In line with the above review, we have removed the provisions in the 2015 DAU which allowed
for changesa certain matters(typographicalchanges people and placg and safety matters)

to be made by Queensland Rail without submitting a DAAMe have also amended the
definition ofthe Operating Requirements Manual to remove the reference to it being amended
through a process in the access agreements.

Safety issues and minor matters

Despite these changes reducing the ability to amend the ORM promptly, we still consider that
they are appropriag, given the fundamental importancef every access holddyeing able to

rely on the operating requirementsThe QCA cannot give ‘pepproval’ of amendments.
However, we do accept thain practice Queensland Raihay be able t@xpedite amendments

by discussingotential amendments with the QCA in advarmdeny formal sbmission.

In relation to safety matters, @note that the ORM still provides an ability for Queensland Rail
to amend its own internal safety documents outside of the DAAU proéasther, as noted
above,the terms of the ORMind each access holdet®NMP are (via provisions of the access
agreements) also subject to the TRBA all other applicable laws

Compensation

In our Draft Decision we noted stakeholders' concerns about compensation for changes that

impose costs on access holders, and the mirdesire for this to extend to end usets.While

we accept that an effective compensation mechanism for access holders is needed, we consider
that the way compensation is managed for end users who do not hold access directly is a

matter to be considered athie time that any proposed amendments to the ORM are submitted

for approval.

Accordingly, while weequire that the2015 DAU SABe amendedo remove the mechanism
for amending the ORMvithout a DAAU we also propose to remove the provisions in the SAA
for compensating access holders for material adverse effects from ORM chéigdmve had
regard to Queensland Rail'ssoncernsthat a compensation provision in the SAA may
inappropriately seek to impose obligations on Queensland Rail for exercising itsurigletsthe
QCA Act.

Queensland Rail said that oproposed amendments in the Draft Decision inappropriately
disconneced the process of making amendments from the compensation proddss. should
nolonger be a complaint of Queensland IRa@&cause nowas part ofthe process of approving

DAAU submitted by Queensland Rail (in relation to ORM amendmeh&s)QCA will also
consider the appropriateness of any compensation. That is, the compensation and amendment
processes will now be connected.

We consi@r our amendmentdalance Queensland Rail's ability to amend the ORY the
appropriateness of an access holder being able to proceed on thetbasperational matters
which exist at the time the access holder contracts remain consistent

Alsq if these matters change and have a material financial effect on the access holder's
operations, the access holder may, if at the time of approving the DAAU it is appropriate, be

27 Glencore, sub. 7: 10, 836; New Hope, sub. 10: 20,&8%; Aurizon, sub. 6: 30; Asciano, sub. %Z%
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compensated. It may ngbromote Queensland Rail's legitimate business intesdst have to
compensate operatorshowever, we consider that Queensland Rail's interest in being free to
amend the ORM at will is outweighed by access holders' interest in Queensland Rail maintaining
the operational requirements it has contracted to provide

Similarly,Queensland Rail shoyld it is appropriate provide compensation when it deviates
from thesecontracted requirementso the detriment of an access holder (s. 138(2)(e) and (h)).
It alsopromotes the efficient use and operation of the netwonkdaisin the public interesif
parties are held to the promises they make when contracting38(2)(a), (d)).

Summary.9

TheSAA in the2015 DAUnust remove all procesgsfor amending the ORMIf Queensland
Rail is minded to amend the ORM in any walmust lodge a DAAU. The QCA will consic
the appropriateness of compensationto access holdersat the time it considers the
appropriateness of the DAAU.

See clausd.3, the definition of Operating Requirements Manual in Appendt, and clauses
8 and 9.B of the ORM in Appendi.
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5 w9t hwe¢LbD

Ideally, a reporting regime should provide interested parties with information on how efficiently
Queensland Rail has been operating and whether it is complying with certain aspects of its
undertaking or access agrments, while ensuring the obligations on Queensland Rail are not
excessive.

Part 5 of the 2015 DAU sets out Queensland Rail's reporting responsibilities, as well as its
auditing and information obligations.

Our Decision accepts much of Queensland R&IS DAU proposal, but requires amendments
to increase transparency.

ThisDecision differs from the Draft Decisiora few key areas. This Decision
1 requiresmore of the quarterly report content to be disaggregated at the system level
i for systems with aaference tariffrequiresQueensland Ratib:

- report actual costs against forecasts on a-i&elike basisand

- provide an explanation of any under ovespends compared to forecasts.

Introduction

Reporting and compliance monitoring are important paofsthe regulatory regime, as they
place accountability on Queensland Rail and provide for greater levels of transparency.

However, it is important that there is a balance between the benefits to access seekers and
users from reporting and compliance mamiing, and the regulatory burden thathese
processesmpose on Queensland Rail.

The key issues are summarisedable 8 Matters that require a more detailed explanation are
discussed in Sectiofslto 5.6.
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Table8: Summary ofkey positiong reporting
Summary of the 2015 Queensland Rail's Stakeholders' position QCA Decision

Draft Decision

position

1.

Operational reporting

Quarterly reporting on
operational matters,
certain complaints, and
causes of significant
changes in operating
performance

No comments.

Aurizon and New Hope
supported the Draft
Decision; however, they
have proposed further
amendments.

See Sectiob.l

2. Access reporting

Annual reporting on
timeframes associated
with access negotiations.

Queensland Rail
disagreedvith our
timeframe categories.

Asciano supported the
Draft DecisionNew
Hope accepted the
Draft Decision but also
proposed further
amendments.

See Sectiob.2.

3. Cost and price repor

ting

Where a reference tariff
applies, reporting of cost
and price infornation.

Queensland Rail accepte
the Draft Decision.

Aurizon and New Hope
supported the Draft
Decision but also
proposed further
amendmentsAsciano
supportedthe Draft
Decision.

See Sectiob.3.

Where a reference tariff
does not apply, reporting
of cost hformation.

Queensland Rail accepte
the Draft Decision.

Glencore supported the
Draft Decision but also
proposed further
amendmentsAsciano
supported Glencore's
position.

See Sectiob.4.

4.  Audit requirements

The QCA is allowed to
require an audit of
comgiance with any
aspect of the undertaking
or the QCA Act.

Queensland disagreed
with this position and
said that we do not have
the explicit right to
undertake audits.

Aurizon said that the
auditor should not be
limited to someone
who has experience in
the area of costing
railway activities.
Asciano submitted that
auditing should be
undertaken at regular
intervals.

See Sectioh.5.

5.

Financial statements and costing manual

Queensland Rail is
required to publicly
release audited financial
statements.

Queenslad Rail accepted
the Draft DecisioR!®

No comments.

See Sectioh.6.

218 Queenshnd Rail, sub. 26, Annexure 7. 14
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5.1 Quarterly reporting on performance

Queensland Rail's 2015 DAU proposed quarterly reporting on operational matters, certain
complaints, and causes of significant changes in operatingeance.

Our Draft Decisionproposed to accept Queensland Rail's proposed quarterly reporting
provisions irthe 2015 DAU.

Stakeholders' submissions

Aurizon and New Hope supported the Draft Decision but also proposed further amendttents.

QCA analysis ancebision
The QCAgrees withsome of Aurizon and New Hope's positions, namely that:
1 Queensland Rail should be obliged to correct an error as soon as it is idB#ifie

i ‘ifany', in clause 5.1.2(a)(vii) of tipeoposed DAU in th® CA'Draft Decisior{referring to
whether there is a measure of track quality), should be removed, as it is ambfgiéiis

i disaggregating the following metrics by systems is reasonable and unlikely to be onerous to
Queensland Rail:

- track kilometres under temporary speed restrictions
- track quality
- the number of written complaints that are verified as correct

- the number of planned possessions that did not start and the number and percentage of
planned possessions that did not finish within the time scheduled for the relevant
planned possssion in the MTP

- the cause of any material changes affecting Queensland Rail's operating performance
compared to the previous quarté3

We consider that the above changes will improve the efficiency of the system as a whole by
further decreasing informatin asymmetry and by helping to assist efficient pricing and
negotiations (s. 138(2)(bj¢), (e), (a)). These amendments are also in the interests of access
seekers and access holders and are not an onerous requirement on Queensland Rail as it will be
collectingthis information in any event (s. 138(B)((e), (h)).

We have not implementedhe following suggestions by Aurizon and New Hope:

1 Queensland Rail should report on the number and percentage of train services that did not
reach their destination witim an allotted time slot by two groups:

- when itis solely due to acts or omissions of Queenslang dwil

- when it is primarily due to delays attributed to an access holder or a nominated rolling
stock operator??*

218 Aurizon, sub. 20: 53; New Hope, sub. 23: 18.

220 Aurizon, sub. 20: 53.

221By removing 'if any', we regre Queensland Rail to report on the most recent measure of track quality when
the information is applicable, or explicitly state that the information is not applicable.

222 Aurizon, sub. 20: 53.

223 Aurizon, sub. 20: 53New Hope, sub. 23: 18.
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5.2

We consider the use of 'solely’ in relatido Queensland Rail, but ‘primarily’ in relation to an
access holder or nominated rolling stock operator, to be unfair

i The definition of operational constraint should be expanded to include any speed that is not
the nominated speed boaré?®

We consider his to be unnecessary as the 2015 DAU definition already specifies speed
restrictions.

i The reporting of average speed restrictions should be expanded to include the number of
individual speed restrictions and the percentage below normal line sgéed

We do not consider that these particular changes strike an appropriate balance between
Queensland Rail and access seekers and access holders (s. 138(2(kD),

Summarys.1
The2015 DAU'gquarterly reporting provisionanust provide that

(& Queensland Rashould be requiredto correct any errors identified in its
annual or quarterly reports as soon as reasonably practicadnel publish an
amended report containing the correct informatian

(b) Thewords'if any' should be deletedrom clause5.1.2(a)(vii)
(c)  Allof the information metricsrequiredin a quarterly reportshould be
disaggregatedy system

See tauses 5.1.2a)(vii), 5.1.2b) and 5.4.1 in Appendi¥.

Annual reporting on the access negotiation process

The 2015 DAU proposed annual reporting on varioessares across the access negotiation
process, including capacity information requests, access applications, IAPs, negotiation
cessation notices and access agreements.

Our Draft Decision accepted the majority of Queensland Rail's proposals. However,uivedeq

the time taken to issue IAPs, and the time taken by access seekers to provide their intent to
negotiate thatwasto be reported, to be disaggregated bhymberof-dayranges.

Stakeholders' submissions

Queensland Rail disagreed with the timeframe catés proposed by the QQAr reporting on
the intention to negotiate??’

New Hope and Asciano supported the Draft Decidt®r2°

224 Aurizon, sub20: 53.

225 Aurizon, sub. 20: 53.

226 New Hope, sub. 23: 18

227 Queensland Rail, sub. 26, Annexure 7: 12.
228New Hope, sub. 23: 18.

229 Asciano, sub. 28: 12.
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5.3

QCA analysis and Decision

We do not accept Queensland Rail's positicat the annual reporting of intention to negotiate
provided by an access seakshould be reduced to two timeframe categories (i.e. within 20
days, and more than 20 day$Ye disagree that our proposed timeframes (four categories) will
impose a material administrative burden and lead to further downside regufatmks to
Queensland Rail, as it has claimed.

The relevant information is obviously available to Queensland Rail, so any additional
administrative burden is unlikely to be significant amdany event, this is outweighed by the
increased transparency ouproposal provides in terms of Queensland Rail's negotiation
processes.

Further, we note that the original reason for specifying a range of time periods was to address a
concern that a simple percentage of time and late responses did not properly refle
whether any delay was trivial or significant. Queensland Rail's proposed approach has the same
flaws, whileour required approach afeporting in time ranges indicates whether any delays are
material.

We haveadopted our Draft Decision in this regardegs section 5.1 of the Draft Decision).

Summarys.2

The 2015DAU must provide that Queensland Rarkport annually on the time taken to
issue IAPs to access seekers, and on the time taken by access seekers to provide their
to negotiate, in the following categories:

(1) lessthan 10 business days
(2) 10to 20 lusiness days

(3) 21 to 40 business days

(4) more than 40 business days.

Seedlause 5.2.2(d) in Appendik

Reporting of cost and price information (when a reference tariff applies)

Queensland Rail proposed ttennual reporting of information relevant to reference tariffs
including maintenance costs, scope of work undertaken, capital expenditure, operating
expenditure and volumes.

Our Draft Decisioproposed toaccept the majority of Queensland Rail's propokalyever, we
proposed a requirement thahe actual information to be compared against the forecasted
to develop the tariffs.

This section only applies to the West Moreton and Metropolitan networks as they are the only
systems for which the QCA has apyped reference tari§(see Chapter 8).
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Stakeholders' submissions

Queensland Rail accepted our Draft Decision and said it intended to provide the information
through its annual performance reporting (as suggested by the QCA) or in its publicly released
audited belowtrail financial statement$3©

Asciano, New Hope and Aurizon supported our Draft Dectélddew Hope and Aurizon also
proposed further amendments:

1 New Hope submitted that the actual information should be reported against forecasts on a
like-for-like basisthat is,in the same categories as those on which the approved forecast
was based, and adopt the approved cost allocation methodoléry.

9 Aurizon said that Queensland Rail should also provide commentary explaining anyarnder
over-spends comparetb forecasts?3?

QCA analysis and Decision

We agree with the proposals put forward by New Hope and Aurizothess will increase the
transparencyof the tariff calculatios, without imposing a material administrative burden on
Queensland Rail. We considdat this is in the interests of access seekers and access bolder
as it will assisboth in understanding the calculation and movement of tardfed in reducing
information asymmetry(s. 138(2)(a)b), (e), (h).

Summarys.3

The 2013DAUmMust providethat, for systems with reference tariffsQueensland Raileport
annually for the relevant financial year on:

(@ maintenance costs and scope of maintenance, compared with the
maintenance forecasts used to develop the tarithe information isto be
aggregatedby the same categories as those on which the relevant forecast
was based

(b) operating expenditure, compared with the forecasts used to develop the
tariff ; the information isto be aggregated by the same categories as those o
which the relevant forecast wabased

(c) an explanation ofthe main reasons for any discrepancy between actaad
forecastmaintenancecosts and operating expenditure

(d) capital investment and a rofforward of its regulatory asset base
(e) system volumesdisaggregated by system and commodifywhere
appropriate)).

See claus®.2.2 in Appendix¥.

230 Queensland Rail, suB6, Annexure 7: 3.

Z1New Hope, sub. 23:91 Aurizon, sub. 20: 52sciano, suk28: 12.
22New Hope, sub. 23: 19

233 Aurizon, sub. 20: 53,
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5.4

Reporting of cost and price information (when a reference tariff does
not apply)

Queensland Rail proposed to repa@mnuallyon the previous financial year's maintenance and
operating costs, capitabgpenditure and volumes when a reference tariff does not apply.

Our Draft Decision considered that reporting feystems where no reference tariff applies
should be at least as comprehensive as that provided for reference train services.

Stakeholders' subrasions
Queensland Rail accepted the Draft Decigign.

Glencore supported the Draft Decisidmowever, it submitted that Queensland Rail should be
obliged to disclose more informatioGlencore said that @eenslandRail should be required to
report to the Q@, access holders and end users for each year of this undertaking in relation to
the Mount Isa line by type of services (e.g. bulk minerals, intermodal, agricultural freight or
passenger) and amongst other things, report on aggregate costs and revenuks faar, as

well as any other information the QCA would want in order to calculate a Mount Isa line
reference tariff?*®> This included

i detailed information on how access charges for the requested access righteba
calculated (e.qg. inputs into anyrfaula or methodology utilised, and the methodology for
prices thatwere said to be 'market based')

i information on the aggregate current and future revenue streams for relevant parts of the
network (e.g. Mount Isa line for Glencore services)

i the assumptiongandthe basisof the assumptionsjisedto calculate future projections (e.qg.
escalations, forecasts or estimates of future costs or revefiie).

Asciano supported Glencore's submissidh.

QCA analysis and Decision

After having regard to all submissions dristmatter, ve haveadopted the Draft Decisionn this
regard(seesection5.2.2 of the Draft Decisiongxcept as set out below.

In addition to the amendments proposed in the Draft Decisiome, have shortened the
timeframe for reporting expected capitahvestments from five years to four years. This is to
accord with the term of the undertaking which will terminaless thanfour yearsafter the
approval date

We note that it is open for an access seeker to bring a dispute to the QCA for determination
this should incentivise Queensland Rail to provide sufficient information relating to cost or
price. Further, we have had regard tQueensland Rail's legitimate business interests in
minimising its administrative burde(s. 138(a)(b), (e), (h).

Therefore we have not implemented the additional reportingeasuresproposed by Glerore
and Ascian@s required amendment® the reporting regimen this Decision. Howevewe will
be updatingthe costing manual that governs the regulatory accoymiblished byQueensland

234 Queensland Rail, sub. 26, Annexurd 3.
235Glencore, sub. 30: 2.

2% Glencore, sub. 25: 5.

237 Asciano, sub. 28: 5.
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Rail. During our review of the costing manual we will have regard to stakeholders' requests for
more or betterpresented information, including those already submitted by Glencore and
AscianoThismatter is discussed further in Section 5.6 belo

Summarys.4

The 2015 DAU must provide thafpr non-referencetariff train services Queensland Rail i
to include information on capital investment over the previous financial year and expect
capital investments over one and four years, as well as:

(1) maintenance costs of its system and scope of maintenance performed
(2) operating costs of theegionalnetwork
(3) system volumedgdisaggregated by system and commodity (where appropriate))

See claus®.2.2(j) in Appendid.

5.5 Audit requirements

Queensland Rail'015 DAU limited the Q@GRaudit powers to information contained in the
guarterly and annual reports.

Our Draft Decision considered Queensland Railttiting proposaldid not provide foradequate
auditing of Queensland Rail's compliance with its acces$igations. Our Draft Decision
proposed thatthe QCA, acting reasonablye allowedto require an auditof compliance with
any aspect of the undertaking or the QCA Act.

Stakeholders' submissien

Queensland Rail said the QCA Aict mbt include an explicitight for the QCA to undertake
audits; ratherthe QCAhad strong information gathering rights®

Aurizon supported our Draft Decision; howevieisaid that the auditor should not be limited to
someone who has experience in costing railway activifies.

Ascano submitted that auditing should be undertaken at regular intenvatsleast every two
years, or annually if thergvere major issueslt said that this would provide assurance that
Queensland Railas complying with the QCA Act, the access undertaking,oéher associated
regulatory instruments, while managing the costs. Asciano also submitted that the audit regime
could be strengthened to oblige Queensland Rail to remedy breaches identified by the*&udit.

QCA analysis and Decision

We haveadopted our Diaft Decision in this regar@ee section 5.4 of the Draft Decisipacept
as set out below.

We considerthat the QCA Act does allow for the QCAaquire Queensland Rail tindertake
auditsto determine compliance with the access undertaki@ur positon is notthat the QCA
undertakethe audit itself but rather the QCAnay instructQueensland Raib obtain an audit
of its compliance with the undertaking and provide the results to the QCA.

2% Queensland Rail, sub. 26, Annexure 7: 15.
239 Aurizon, sub. 20: 54.
240 Asciano, suk28: 15

85



Queensland Competition Authority Reporting

5.6

However, we agree with Queensland Rail that the auditing prows should not extend to
compliance with the QCA Act itsellve therefore have not adoptedhis aspect of theDraft
Decision

We do not accept Asciano's proposed amendmeh¥®& consider that our required auditing
regime isappropriatewithout beingunduy burdensome.

We disagree with Asciano that the audit regime needs to include an explicit obligation in
relation to remedying breaches. Enforcement provisions, in relation to an approved
undertaking, are already provided for in the QCA Act ése@50Aand 158A)

We alsoagreewith Aurizon that the experience of the auditor should be widened to include
auditors without the relevant rail costing experience.

Summarys.5

The regulatory audit requirements inthe 2015 DAU must provide that the QCA, acting
reasonably,canrequire an audit of compliance with any aspect of the undertaking.

See claus®.4.4 in Appendix¥.

Regulatory accounts and cost allocation manual

Regulatory accounts

The QCA Act requires that an access provider keep separate accoumsgsdeclared service in
a manner approved by the QCA (s. 183dwever, it does not require that Queensland Rail
publish those accounts.

Our Draft Decision therefore proposeatiat Queensland Rail amend the 2015 DAU so that
Queensland Rawas required to piblicly release audited financial statements for its declared
services, consistent with the requirements in the QCA Act, within six months enthef the
relevant financial year.

Neither Queensland Rail nor stakeholders were opposed to the QCA's&eiffion on this
matter. The QChastherefore adoptedsection 5.3 of the Draft Decision

Cost allocation manual

The QCAAct gives the QCA the power to require a cost allocation manual that sets out how the
regulatory accounts will be prepared (s. 159).

We note the concerns raised byséanothat historically the cost informationprovided by
Queensland Rail has been inadequate. Asciaainl this could be addressed by requiring
Queensland Ratb provide consistent and transparent cost information to the/Q&hd users
on an ongoing basis, where such costs are allocated according to theap@Aved cost
allocation manual. Asciano said that thiswld allow a degree of cost certainty and consistency.
We also note Glencore's concerns discussed above in S&dfiaf this Decision.

Given that the regulatory accounts are governed by the QCA Act and that the costing manual
gives the QCA the ability to specify how those accounts should be prepared, the QCA considers
there is no need to duplicatihose requirementsn the undertaking.

In this regard, the costing manual was amended2012to identify the costs revenue and
assetdor the WesternMoreton networkseparately¥ N Y (K2a$S TFT2NJ 6KS NBai
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declared belowrail operations. The QCA is mindéal require further amendments to the

costing manual, consistent with that precedent, so that the regulatory accounts include a

similar separation foeach ofthe Mount Isa and north coast systems.

CKA& aK2z2dzZ R | RRNBaa ail disgplishssiihe unGetakiOgShaly a = & A
govern how to prepare the regulatory accounts. The QCA will seek stakeholder comments on

any proposedueensland Rail costing manwaice we have published thidecision

Summarnybs.6

The 2015 DAUmust require Queenshnd Rail to publicly release audited financia
statements for its declared services, consistent with the requirements in the QCA
within six months of the relevant financial year.

See claus®.3.1 in Appendi¥.
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6 !SalLbL{c¢w!fLr®{ twhzL

Administraive provisions provide clarity on a range of miscellaneous administrative mechanisms
that are designed to assist in dispute resolution, notices, QCA demialong processes and
transitional reporting arrangements.

In this Decisiomwe have madechanges toclarify that reporting of tariff related information
must occur from the commencement date of the undertaking but will include information from 1
July 2013 onwardsWe have also made miscellaneous amendments relating to access
applications and dispute rekition.

Introduction

Part 6 of Queensland Rail's 2015 DAU provides for dispute resolution as well as transitional
arrangements for reporting and negotiations started under the 2008 undertaking.

The QChias alopted the views expressed in its Draft Decision Part 6 of Queensland Rail's
2015 DAU relating to administrative provisiongjless otherwise indicated in amendments
required by this Decision

Key issues are summarisedTliable9 below, with matters requiring a more detailexplanation
discussed further in Sectie®.1and 6.2

Table9: Summary of key positions and Decisibradministrative provisions

Summary of the 2015 Queensland Rail's Stakeholders' position QCA Decision
Draft Decision position

1. QCA decisiormmaking

Provides decision No comments. No comments. As perthe Draft Decision
making procedures and (see Table 6.1 of the
criteria. The provisions Draft Decision)

on QCA decisiemaking
apply to both
Queensland Rail and
other relevant parties.

2. Notices

Provisions to clarify the | No comments. No comments. As perthe Draft Decision
form, means of giving, (see Table 6.1 of the
and effect of notices Draft Decision)

relating to this
undertaking

3. Transitional provisions

Tariffrelated reporting | Queensland Rail New Hope said that See SectioB.1.
information to be disagreedvith our Draft | different information

provided from the Decision. was required to achieve
commencement date the QCA's intent.

but is to include
information from 1 July

2013
Negotiation for access | Queried drafting of No comments. SeeSction6.2.
all matters and amendments.

negotiations that
commenced under the
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6.1

Summary of the 2015 Queensland Rail's Stakeholders' position QCA Decision
Draft Decision position

2008 undertaking have
to be finalised under the
2015 undertaking once it
has been approved.

4. Miscellaneous

Miscellaneas other Queensland Rail querie¢ No comments. See Section 6.2.
matters the need for transitional
clause 6.4(b).

Commencement date of tariffelated reporting

For the period prior to the undertaking's approval date, Queensland Rail's 2015 DAU proposed
to only provide reporting information as was required under the 2008 access undertaking.

Our Draft Decision proposed that Queensland ,Rail addition, should provide reports

containing information aboutariff-related mattersas from 1 July 2013, ratherh&an such

reports only containing information about tarifélated matters afrom the approval date of
the 2015 undertaking.

Stakeholders' submissions

Queensland Rail disagreed with our posittéhNew Hope supported our position, but said
different informaion was required to achieve the QCA's intéfx.

QCA analysis and Decision

We disagree with Queensland Rail's position tvat do not have the power to requireriff-

related reports to be provided containing information from the period between 1 July 26d3

1 July 2016. While the undertaking and the reporting provisions will take effect from the
undertaking's commencement date, it is appropridte require the provision of information

that preceded the commencement datbecause such information is relewato the access
charges that access holders have paid and the negotiation of access charges in the future by
reducing information asymmetry

In doing s¢ we havemade minor drafting changes to our DAftom our Draft Decisionto
better effect our intent.

We note that NewHope'sposition was made in the context of our Draft Decision approach to
calculating the adjustment amounts. This methodology has now been revised in this Decision.

241 Queensland Rail, sub. 26, Annexure 7: 16; Queensland Rail, sub. 26: 108
242New Hope, sub. 23: 20.
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6.2

Summarye.1l

The 2015DAU must provide that Queensland Raprovide tariff-related reports for the
West Moreton network to access seekers which will include information from the peri
between 1 July 201andthe commencement date of the undertaking

Seedause6.4 in Appendix=

Miscellaneous other matters

Transitional treatnent of access and renewal applications

The 2008 access undertaking expired on 30 June ZBid&n this, we introduced alise6.4(b)

in our Draft Decisionto provide forthings that happened durinthe period between the expiry

of the 2008 access undekig and the commencement of the new access undertakihat is,

any access applications or renewal applicatiomsde during this time peri are deemed to
have been done under the new undertaking to the extent that the matters are equivalent.
However, inour drafting for this Decision, we have clarified tlia¢ terms 'access applications'
and 'renewal applications' used atause6.4(b) do not refer to access applications and renewal
applicationscommenced after the approval date of this undertaking

Dispute resolution changes

Separately, we have adopted our Draft Decision positiondispute resolutionfor access
seekers(see Table 6.1 of the Draft DecisioHpwever, we have now extended the abilftyr

access holders to avail themselves of tispute resolution provisions in theundertakingas
wellin certain circumstanceseeSaction 1.4of this Decisioh

Moreover, we have made minor amendments to the dispute resolution provisions which
provide for the scenario that the Rail Safety Regulator ngdorxists or declines to determine

a dispute We have alsalarified that, if a dispute is referred directly to the QCA pursuant to a
provision of the undertakingthat dispute does not have to pass through each stage of the
dispute resolution process bafe being determined by the QCAVe consider that this is
appropriate to clarify and expedite disputes referred directly to the QCA and so is in the
interests of Queensland Rail, access seekers, and access lasidggeomotes the economically
efficient operation of Queensland Rail's infrastructyse 138(2ja), (b), (e), (h)).
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Summary6.2
The 2015 DALlh respect of administrativeprovisionsmust providethat:

(&) any access applications or renewal applications done between the expiry of
the 2008 access undtaking and the commencement of the new undertaking
are deemed to have been ‘done' under the new undertaking

(b) the dispute resolution provisions provide for the scenario that the Rail Safet
Regulator no longer exists or declines to determine a dispute

(c) if adispute is referred directly to the QCA by a provision of the undertaking,
that dispute does not need to pass through each step of the dispute resolut
escalation process

See clauseb.1.1, 6.1.4and 6.4 in Appendix F.
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7 {¢!b5! w5 ! /9/a®{p{¢ ! Dw9

Queersland Rail's 2015 DAldcludes a standard access agreement (SAA), which sets out the
standard terms and conditions on which Queensland Rail will provide access to its network for
all traffic types.

Access agreements are essential for the provision of atoeQueensland Rail's network. A SAA
facilitates the timely development of access agreements by providing a 'safe harbour' access
agreement which parties can adopt without the need for further negotiation, or which parties
can use as a guide when negotiggf alternative terms of access.

Stakeholders have said that Queensland Rail's proposeih3Be\2015 DAY3 is not balanced
because it significantly weakens Queensland Rail's obligations to deliver its contracted access
services and materially increasdgetcontract risk held by access seekers who become access
holders.

Our Decisionis that Queensland Rail's proposed 2015 $g\Aot appropriateas it is currently
drafted. Instead, we require amendments to the proposed 2015 SAA to appropriately balance
the rights, responsibilities and legitimate business interests of Queensland Rail with those of
prospective access seekers.

ThisDecision differs from the Draft Decisimna few key areas. This Decision:

i clarifiesthe process for nominating multiple opeoas who will now enter separate (but
substantially identical) tripartite agreements

1 includesprovisions for ad hoc train services

1 remowesall ORM amendment provisions aledvesamendmens (and any compensation) to
be dealt with via a DAAU

1 clarifiesthat the agreement will be legally binding on operators who execute the agreement
after Queensland Rail and the access holder

i includessome additional performance level reporting requirements

1 amendsthe take-or-pay schedule to clarify its operation in accordawith the approved
ceiling revenue limit

i requiresQueensland Rail to negotiate variations to access agreements in good faith for
efficiency improvements both at the initial negotiation stage and during the term of an
undertaking.

Introduction

TheDraft Degsionsaidthat Queensland Rail's proposed 2015 $#dAnot appropriately balance

the rights, responsibilities and legitimate business interests of Queensland Rail with those of
prospective access seekers. The Draft Decisionsasout our proposed amemdents tothe

2015 SAA.

Queensland Rail, in responsett® Draft Decision maintained that the contractual formtbé
2015 SAAvas appropriate and largely rejected the QCA's proposed amendments.

243 For simplicity, we have referred to the proposed SAA in the 2015 DAU as the '2015 SAA'.
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Queensland Rail did not provide detailed comments on the'Q@Aposed amendmeni®ther

than responding to a limited number of clauses (discussediable 7 of Queensland Rail's
submission¥** Queensland Rail largely took issue with the structure and legality of the QCA's
proposed SAA and noted instances where énsgtand Rail beliexktthe QCA had deviated from
earlier regulatory precedents, which the QCA had identified as being relevant to its
considerations of the 2015 DAY,

For the reasons set out in thitapter, wehaveadopted the view set out irthe Draft Degsion
that the 2015 SAA is not appropriate.

This chapter broadigets outthe major themes and important issues relevant to assestiag
2015SAAAppendixCoutlines stakeholders' and Queensland Rail's responses to specific clauses
which were marked upni the QCA's proposed SAA, as well as our responses to their
submissionsTheamendments that we require to the015SAAare reflected inAppendixG.

Key issues are summarisedTiablel0 below. Matters that require a more detailezkplanation
are discussed in Sectiofi to 7.5.

Tablel10: Summary of key positions and decisiorstandard access agreement

Summary ofthe 2015
Draft Decision

Queensland Rail's
position

Other stakeholders'
position

QCADecision

1. Access principles

No separate schedule of
access principleshe
2015 SAAppliesto all
traffic types.

No further comment on
thisissue

New Hope, Glencore anc
Yancoal supported the
Draft Decision subject to
having a robust SAA.

Aurizon did not accept
the Draft Decision.

See Sectiof.2.

2. SAA contracting framework

Atripartite structure, to
allow either an end
customer or an operator
to hold the access rights.

Did not accept the Draft
Decisionthe contractual
form of its proposed
2015 SAA was
approprate.

Other stakeholders,
except Aurizon and
Asciano, supported the
Draft Decision.

SeeSection 7.3.

3. Balanced risk allocation

The 2015 SA&hould
provide a more balanced
risk position for all
parties.

Did not accept the Draft
Decision.

Other stakeholders
generally supported the
Draft Decisionbut
suggested further
amendments.

SeeSection 7.4.

4. Performance reporting and KPIs

The 2015 SAAhould
include a performance
reporting regime and
require Queensland Rail
to negotiate suitable KPI
with access seeks.

Generally supportive of
measures to increase
transparency but had
issues with some

proposed amendments.

Other stakeholders
supported the Draft
Decision but saidany
financial outcomes
should be in the SAA or
the undertaking and the
provisions shouldbe
subject to the dispute

SeeSection 7.5.

24 Queensland Rail, sub. 26: 94.
245 See Queensland Rail,ls126: 9194,
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Standard access agreement

Summary ofthe 2015 Queensland Rail's Other stakeholders' QCADecision
Draft Decision position position
resolution provisions.
5. Standard funding agreement
Access fundershould be | SeeChapter 9. SeeChapter9. SeeChapter9.

allowedto reasonably
require Queensland Rail
to develop a standard
funding agreement.

QQA assessment approach

We consider thatin appropriate SAA (and associated provisions in the undertaking) will

i facilitate the timely development and executionanfiaccess agreemeifior all access

seekersand

1 balanceQueensland Rail's legitimate businésterests with the rights and interests of

access seekers an

d access holgansl

i promote efficient and nordiscriminatory use of the networkand

i promote effective competition in upstream and downstreamarkets.

Given the above, and in accordance witdtt®on 138(2)(h) of the QCA Act, we also consider it
appropriate that a SAA should take account of the regulatory precedents established by:

i the standard access principlesthin Schedule E of Queensland Rail's previous 2008 access

undertaking (access primes) (especially if the risk allocation matrix of the access principles

is to be embedded within the 2015 SAA (see below))

i1 the SAA coal(Schedule H) dQueensland Rasl2008 undertaking

1 the splitform SAAof the approved Aurizon Network 201Mdertaking

That is not to say that the 2015 SAA should be drafted on the same terms as these regulatory
precedents, nor that every provision which covers similar subject matter should be exactly the

same as the earlier approved exampl€dueensland Rasl proposed Q15 SAA has been

reviewed afresh and some provisions of the previous regulatory precedents may no longer be
appropriate.However their use as guides, considering their practical application over the years,

is instructive and appropriate.

Tablell: provides more detail on how we consider that the above themes should be reflected

in the 2015 SAA.

Tablel1l: QCA's assessment of the 2015 SAA

Assessment
considerations

QCA'sassessment approach

Does the SAfaciitate
the timely
development and
execution of an access
agreement for all
access seekers?

(s. 138(2)(a), (d), (e),
(h)

We consider the SAA will facilitate the timely development and execution of ag

agreements if it:

1 allows the SAA to be used as a Watrle and balanced guide to negotiations &
well as a 'safe harbour' so that, unless otherwise agreed by Queensland Ra
the access seeker, the terms of the SAA will apply as the default access

agreement

9 assists in enabling all access seekers anccastbmers to obtain timely access
to the declared network, including in circumstances where access seekers
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Assessment
considerations

QCA'sassessment approach

and/or end customers require a network extension to accommodate their
access applicatign

9 establishes appropriate dispute mechanisms so that the i8/&@ins a relevant
and effective agreement over the term of the access undertglkangl

1 clearly defines the terms and conditions of the SAA so that they are readily
understood by parties and are relatively simple to negotiate and administer

Does the SAAddress
Queensland Rail's
legitimate business
interests?

(s- 138(2)(h)(9)

We consider theSAAis likely to advancehe legitimate business interests of
Queensland Rail,ibmong other things, it

1 allows Queensland Rail to deliver all access serviaordance with its
executed access contragts

1 recognises Queensland Rail's responsibility to deliver access services cons
with its passenger priority obligations under tfieansport Infrastructure Agt

1 applies a commercially balanced approach tocdting risks to the contracting
party best placed to manage or mitigate the riskad

1 allows Queensland Rail to recover all efficient costs from the construction g
ownership of a network extension consistent with the 2015 DAU, including
Schedule E.

Does the SAA
appropriately balance
the rights, obligations,
risks, liabilities and
indemnities between
all the contracting
parties?

(s. 138(2)(a), (b), (d),
(e), ()

We consider the SAA will appropriately balance Queensland ,Rait'sss seekers'
andaccess holderstights and interests if it:

1 makes it possible for an end customer access seeker to become an access
holderthat has the flexibility to assign operational utilisation rights to differe
rail operators

1 establishes a reasonable and commercibijanced allocation of rights,
obligations and risks between the parties in the provision of access service

1 provides certainty and security regarding the nature and quality of the acce
rights being sold/purchased and the ability for parties to managér th
contractual risks

1 establishes transparent and clearly defined processes through which acceg
rights can be varied¢newed,resumed, relinquished, transferreduspended
and/or terminated), including in response to productivity and efficiency
improvenents, and

1 takes appropriate account of the earlier approved regulatory precedents an
where appropriate, reflects the approved workable balance contained in thg
documents.

Do the arrangements
promote efficient and
non-discriminatory use
of the network?

(s. 138(2)(axb), (d),
(e).(h)

We consider theSAA will promote the efficient and natiscriminatory use of the
network if it:

9 provides an access seeker (and access holder) with flexibility in relation to
use and management of its access rights

1 provides a rail operator with the ability to operate train services in accordan
with the access rights contained in the relevant access agreements

1 clearly delineates the rights and responsibilities of all parties to the SAA,
namely Queensland Rail, raperators, and end customerand

1 consistently applies the same arrangements across all access holders with
respect to Queensland Rail's operational, safety, and environmental
requirements.

Do the arrangements
promote effective
competition in
upstream anl
downstreammarkets?

(s. 138(2)(a), (h), (d),

We consider the SAA will promote effective competitiompstream and
downstreammarkets if it:

1 providesan efficient network service ateefficientcost that is commensurate
with the regulatory ad commercial risks held kall the parties

1 provides a clear separation of roles relating to the ownership and managen

95



Queensland Competition Authority Standard access agreement

Assessment QCA'sassessment approach
considerations

(e), (h)) of access rights and the operation of train services on the network

9 provides opportunities for end customers (i.e. bulk commodity pamies) to
hold the access rights and assign operational rights to different train operat|
within the term of the agreement

9 provides the ability for access seekers and end customer access seekers t
obtain access to the network when a network extens®required to
accommodate its access applicati@nd

9 provides scope for variations required to adopt productivity and efficiency
improvements.

7.2 Access principles

The third party access regime in the QCA Act is underpinned by a 'negatlaiteate’ appioach

to regulation, with the access regime incorporating the primacy of contractual negotiations.
Access principlé$ have previously been used as a contractual guide to estafdjishe core

terms and conditionsiccording tovhich Queensland Rail is obliyeo provide accesahen the

SAA is not suitable or relevant. Because access principles seek to allocate the main commercial
and operational risks between the contracting parties in a balanced manner, they facilitate the
timely negotiation of access agreemis. Queensland Rail's previous 2008 undertaking outlined

its access principles in Schedul&#E.

Queensland Rail, in its proposed 2015 DAU, did not include a separate schedule of access
principles. Rather, Queensland Rail intended for the contractual aigbcation matrix
underpinning the access principles to be embedde®@ureensland Ré&l proposed 2015 SAA,
which would then apply to all traffic types, thereby removing the need for separate access
principles?#®

Our Draft Decision agreed with Queenslardal'R proposed approacbf not including separate
access principles.
Stakeholders' submissions

Glencore and Yancoalpported the QCA'®raft Decisiorf*® New Hope also supported the
QCA's Draft Decision, subject to having a robust33AA.

Aurizon said a desion to remove access principles provided Queensland Rail with the ability to
reject any reasonable requests for variations to the SAA that would result in productivity
gains?5?

246 Schedule E in both Aurizon Network and Queensland Rail's approved undertakings (2001, 2006, 2008, 2010)
has remained relatively consistent since the approval of the 2001 undertaking. Aurizon Network's 2010
undertaking was the last instan@éhere we approved access principles that set out what a network provider
was required to do to reflect its obligations under the QCA Act.

27Schedule E was used as a guide by all contracting parties when negotiating a customised access agreement,
while the SAA provided a 'safe harbour' agreement for traffics (includingaoat traffics) to fall back on if
negotiations were not successful.

248 Queensland Rail, sub. 1:&@®.

249 Glencore, sub. 25: 1; Yancoal, sub. 27: 1, 4.

250New Hope, sub. 24: 3.

251 Aurizon, sib. 20: 3%35; New Hope subsequently supported this submission in New Hope, sub. 31: 20.
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Stakeholders also said that access agreements should have mechanisms ito @éoes for
aboverail efficiency improvements during the term of the access agreement and that
Queensland Rail should be required to substantiate vithglid not consider a proposed
amendment suitablé>?

Queensland Radlisagreed and said that it should tneave an additional obligation to negotiate
productivity variations during the term of an access agreement.

Asciano said that it remadénl concerned about unbalanced risk management in relation to the
2015 SAA but suppat an increase@mphasison flexiklity and customer focu$>*

QCA analysis arfdecision

The QCA agrees with Queensland Rail's proposal that separate access principles are not
required and that the 2015 SAA should instead apply to all traffic tyewsever, we have had
regard to Aurizon'scomments that remoing the access principles could stifle commercial
innovation and reduce flexibility by imposing the SAA terms if agreement cannot be reached on
variations.

We have adopted our Draft Decisiomot to includeseparate access principlesubject to the
further amendments discussed below (Draft Decisgection 7.2).

We recognise that Queensland Rail's proposal does not adequately addedsgitimate
concernraised by AurizonBecause of this, we believe it is appropriate to clarify thathe
negotiation stage Queensland Rigilobligedto provide reasons if it does not accept variations
to the SAAproposed by an access seekehich would promote productivity or efficiency
improvements.

We therefore require eluse2.9.4 of the 2015 DAWtbe amended such that Queensland Ralil is
obliged to provide reasons if it rejects (at the negotiation stage of an access agreement)
proposed variations to the SAA that an access seeker can demonstrate will promote
productivity or efficiency improvemen® While this will impose an additional burden on
Queensland Rail, we considdre amendmentis appropriateas it will promote efficiency and
productivity gairs, which will in turn promote competition and increase contracting capacity for
Queensland Rail.

This position is largely consistent witbur Draft Decision, but further clarifies the role and
purpose of the SAA in relation to all traffic types, given that there will no longer be access
principles to guide negotiations for neeferencetariff traffic.

We do not accept Queensland Rail's position that it is sufficient that it already has statutory
obligations, pursuant to ection 101(1) of the QCA Act, to negotiate in good f&khThis
provision, in itself,does not provideaccess seekersvith sufficient clarity and certainty
regardingnegotiations surroundingroposed variationso the SAA

Likewise, Aurizon, New Hope and Glencore said that there should be a mechanism to allow
access holders to vary the terms of their access agreements, during the tetine @fccess

252 Aurizon, sub. 20: 32; New Hope and Glencore subsequently supported this submission in New Hope, sub.
31: 20 and Glencore, sub. 30: 3.

253 Queensland Rail, sub. 33: 44.

254 Asciano, sub. 28: 5, 19.

255 Clause 2.9.4 of the 2015 DAU provides for an access agreement to be consistent with the terms of the
undertaking and the SAA unless otherwise agreed between the contracting parties.

256 Queensland Rail, sub. 26: 92.
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agreement, to allow for efficiency and productivity improvements. This might also &olew
reference train services and relief in relation to relinquishment fees if train paths are
relinquished because of these improvemefitsQueensland Radaid that therewas no need

for this mechanism becausevitas already obliged to negotiate in good faith under the QCA Act.
Further, Queensland Rail said that the QCA ha power to require amendments to introduce

a new reference train servicé®

We agre that it is important to promote efficiency and productivity improvements and that
these improvements maye conceivedduring the life of a longerm access agreement.
Efficiency improvements benefit access holders, access seekers and Queensland YRalsorhe
benefit upstream and downstream marketss well as the system as a whole.

We therefore require Queensland Rail tieasonably consideany proposed productivity or
efficiency variations which arise during the term of an access agreeamehhegotide in good
faith as well asprovide reasons for any refusal to vary the access agreenvgatdo not agree
with Queensland Rail that the amendment is unnecessary becausectibrs101 of the QCA
Act,as the required provision will also operate in circumsts where an access agreement has
already been agreed.

The development of new reference train serviéesliscussed i€hapter 8.

Our required amendments are more specific than the statutory obligation and seek to address
any imbalance in negotiating ptishst for example, where Queensland Rail is seeking to use

its monopoly position as the access provider. We consider our proposal can facilitate balanced
discussions between the parties on access conditions and efficiency gains. This has the potential
to encourage productivity improvements and infrastructuiavestments that rely on
Queensland Rail's infrastructure, promoting the effective and efficient utilisation of Queensland
Rail's belowrail service, as well as facilitating upstream and downstream esitigm.

Our required amendments aralso consistent with, and provides additional guidance to,
Queensland Rail's and access seekers' obligations urediors 101(1) of the QCA Act to
negotiate in good faith.

257 See Aurizn, sub. 20: 3233; New Hope, sub. 31: 20; Glencore, sub. 30: 3.
288 Queensland Rail, sub. 33: 44,
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7.3

Summaryr.1

The QCA accepts that QueenslandilRdoes not need to include a separate schedule
access principles in the 2015 DAU, as the 2015 SAA applies to all traffic types.

However, the2015 DAU and SAmwust clarify that Queensland Rdilas an obligation to

(@) provide reasons as to why Queenslaiil rejects gproposed variation to the
SAA (both at the negotiation stage and during the term of the access
agreement) where the relevant access seekeraccess holdecan
demonstrate that the proposed variations will result in productivity or
efficiency improvements and

(b) reasonably considerand negotiate in good faith in relation tcany proposed
variations to the terms of an access agreement which are proposed by an
access holder during the term of an access agreement where the relevant
access holdecan demonstrate that the proposed variations will result in
productivity or efficiency improvements.

See clause.9.4 of Appendix Fand chusel.3 of AppendixG.

Tripartite structure

Queensland Rail proposed a tripartite structure in its 2015 SAA whislided that both an end
customer and an operatoroclld become signatories to a single agreement. However, despite
allowing three parties to be signatories to Queensland Rail's proposed 2015 SAA, the agreement
only provided for an operator to be the acgsholder.

Our Draft Decisiorconsideredit was appropriate to amend Queensland Rail's proposed 2015
SAA to provide that either an end customer or an operatmrld be the access holder. We also
considered that an access holder should have the flexihititthominate an operator (or
multiple operators) to use its access rights (in the case of an end customer access holder) or, if
the access holdewas also an accredited railway operator, nominate itself to use the access
rights.

Stakeholders' submissions

Queensland Ra#aid that the QCA's proposed SAA was not effective in creating legal relations
between Queensland Rail, an access holder, and an operator who edaghat&AA later than
the original partie>®

Aurizon and Asciano stated that the 2015 SAAukhaot allow for multiple operators to enter
into the same agreemertf®

New Hope, Glencore and Yancoal all supported the QCA's Draft Decision, subject to some
further amendments to, amongst other things, more clearly take account of the fact that
multiple operators night execute the agreemerté?

259 Queensland Rail, suB6: 91¢92.
260 Aurizon, sub. 20: 37; Asciano, sub. 28: 8.
261New Hope sub.24: 3, sub. 32: 27; Glencore, sub. 25: 1; Yancoal, sub. 27: 4.
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QCA analysis aridecision

The QCAequiresQueensland Raib amend its 2015 SAA as proposed by the QCA in its Draft
Decision, to allow for either an end customer or an operator to contract as the access holder
and allow for that access holder to nominate an operator (or multiple operators via multiple
tripartite agreements) to use the access rights on its befdifs is necessao that an access
holder can control its access rights and nominate one or more opeyab use its access rights.

In our view the 2015 SAA restricts contracting flexibility and thereby reduces incentives to
increase and improve efficiency across the system.

We have adopted our Draft Decisionin this regard except as noted in relatioom the
amendments discussed below (see section 7.3 of the Draft Decision)

We reject Queensland Rail's argument that even thotigh proposed 2015 SAA does not
reflect a particular form of contractual arrangement it remains appropri&er view is thathe

form ofthe 2015SAA is not appropriate. The form of the contractual arrangemerusiged by

a SAA are integral to the operation of the network. Amending the SAA to allow for different
parties to hold the access rights greatly increases competition gstdhe users of the network
and therefore we consider that the form of SAA required kg Erecision is appropriate.

Multiple operators

Stakeholders except Aurizon, Asciano and Queensland Rajpportedthe QCA's proposed
structure. Stakeholders did haver propose a humber of additional amendments, the majority
of which relatel to:

1 clarifying (within particular clauses) the possibility of more than one operator being a
signatory to the agreement

i restricting information sharing amongst operators

i clarifying which party is to provide initial information to Queensland Rail during access
negotiations (this aspect is dealt with in the body of the D&R).

Aurizon and Asciano said that a number of issues would result from having multiple operators
being partis to one access agreemefi. For example, inconsistencies between the
termination provisions and the security provisions; quarantining of commercially sensitive
information between operators; and, imposing unfavourable variations on an operator who
may notagree to the variatiorf%*

We agree with Aurizon and Asciano that there are a number of matters within a SAA where
multiple operatorsbeingparties to the same contract could compromise sensitive information
or have other unintended consequencesd.in relation to disputes and variations). Because of
this, we have moved away from our proposal in the Draft Decision in this regardoastier

that the 2015 SAA should remain a tripartite agreemerd. Only one operator, one access
holder and Queensland Raier access agreeménand not allow for multiple operators to be
parties to the same access agreement

TheamendedSAAwill still allow an access holder the flexibility to nominate multiple operators
to use its access rights; however, each operatorhellequired to enter into a separate access

2621n relation to concerns regarding who is to provide Queensland Rail with information, see Yancoal, sub. 27: 4
(other issueg 'End User Contracting').

263 Aurizon, sub. 20: 37.

264 Aurizon, sub. 20: 37.
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agreement which will be substantially identical to that negotiated between the access holder
and Queensland Rail except for variations necessary to account for a different operator. These
changes should also lpeto improve transparency as well as clarify and improve the structure
and mechanics of the QCAexjuired SAAThese changes are reflected in our amendments and
also noted inPAppendixC.

Legal relations

We accept Queensland Rail's position that the Q@rdft SAA was not clear in creating legal
relations between Queensland Rail, an access hpatet an operator who executes the access
agreement after Queensland Rail and the access héfiakle have sought to address this by
clarifying that each signatorpgrees to be contractually bound to a subsequent incoming
operator and vice versa. The amendments will also clarify that an access holder can execute an
access agreement with Queensland Rail before having decided on its operator(s) and any
subsequent opeators will also be bound.

We consider this amendment is consistent with Queensland Rail's legitimate business interest
as it provides contractual certainty to Queensland Rail as access rights provider, and also
solidifies the liabilities and obligationgtween the parties.

We consider that providing for an end custontemhave the abilityto control the access rights is
appropriate for the 2015 SAAs it will allowan end customer to:

9 hold, transfer, assign, relinquish and terminate the access rigtiependently of an
operator

i negotiate and execute an access agreement without concurrently nominating a rail operator
9 switch between rail operators within the term of the access agreement.

Our proposed amendments also allow for operating and contractued tisbe more clearly
delineated between the parties, depending on which party is best placed to manage the risk
that is assigned to it.

The ability to control the access rights (which are essential to an end customer's business) is
important to end custorars who may seek access to the service.

Further, our amendments to Queensland Rail's proposed 2015 SAA will increase operator
competition (and thereby encourage efficiencies and innovation within the network), as well as
upstream and downstream competitip by allowing an end customer to nominate its chosen
operator (or operators) and vary its nominations during the term of the agreement (s. 138(2)(a)
(d)). The amendments will also reduce negotiation and contracting duplication and other
inefficiencies tlereby reducing costs. These outconmemote the object of the relevant part

of the QCA Act, the legitimate business interests of QueenslandaRdithe interests chccess
seekers and end user access seekers who become access holders (s. 138(@){h),(e)

265 Queensland Rail, sub. 26: 91, 95, 102.
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7.4

Summaryr.2
The 20155AAmust provide forthe following:

(@) It should be possible for an end customer or an operator to be the access
holder and have the necessary flexibility to manage and control the use of
access rights under an access agreement.

(b) A tripartite structure should be adopted which more appropriately divides th
contract responsibilities and risks of Queensland Rail, an operator and an e
customer.

Seeclauses2.9.4 and 2.9.7 (deleted) idppendix F clauses2, 3, 4, 14, 15, 16, 27.11 ar|
Schedule 1o AppendixG (SAA) in addition to various consequential amendments mad
throughout the SAA to provide for the tripartite structure.

Balanced risk allocation

The balance between contracting parties in allaogtisks, rights and obligationmder a SAA is
arguably the most important element of the 2015 SAA. This is because the SAA is used as a
‘fallback’ position if variations to the SAA cannot be agreed in the negotiation stage. If the risk
allocation is not balanced, and the access provaed an accesseekercannot agreen their
negotiationson rebalancing it, a party may be liable for large risks it cannot control. Equally, a
party may be liable for obligations which it cannot satisfy.

A number of regulatory precedents to the SAA thave been approved by the QCA over the
years have largely proved, in practice, to be workable and balafféed.

Queensland Rail had previously said that it has proposed a risk and liability regime in its 2015
SAA that was a revision of the regimes in thevjwus regulatory precedents (2008 and 2010
SAAs§S’

In our Draft Decision we did not consider that Queensland Rail's proposed allocation of rights,
obligations and risks between the parties @ueensland Ra&l proposed 2015 SAA was
appropriate.

Stakehol@rs' submissions

Stakeholders said that Queensland Rail's proposed 2015 SAA mgl@ndenreasonable and
unbalanced risk allocation between the access provider and the access $&dkecontrast,
stakeholders were largely supportive of the QCA's prop@&ed SAAS However, Asciano said

it still had strong concerns about Queensland Rail's approach to risk allocation and risk
managementwhich were not addressed in our Draft Decistéh.

266 These includ, relevantly, the access principles, the SAA (coal) from the Queensland Rail's 2008 access
undertaking; and, the sphiorm SAA from the Aurizon Network 2010 access undertaking (see discussion
above in relation to these regulatory precedents).

267 Queenslad Rail, sub. 1: 3310.

268 Asciano, sub. 5: £35; Aurizon, sub. 6: 23; Glencore, sub. 7: 9; New Hope, sub. 11: 2, 4.
6.

29 New Hope, sub. 24:-8; Aurizon, sub. 20: 6; Yancoal, sub. 27: 4; Glencore, sub. 25: 1,
270 Asciano, sub. 28: 13.
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Queensland Rail did not make further comments on the risk profile ofd8A's proposed SAA
generally. However, Queensland Rail did provide some comments on particular clauses.

QCA analysis and Decision
We do not consider that thask allocation balance ithve 2015 SAAs appropriate

We have provided detailed amendments @ueensland Rail's proposed 2015 SAA which we
consider are required to make the risk allocation matrix underlying the 2015 SAA appropriate,
having regard toection 138(2)of the QCA Act

These amendments are contained Appendix G.The amendments to kewpreas are also
discussed below.

The amendments are largely consistent with the Draft Decision. However, we have made a
number of changeso the approach contemplated in the Draft Decisidecause of this, we
refer to and repeat our Draft Decision in réta to the balanced risk allocation except where

the approach in ouDraft Decision is amended or varied by tBecisionas set out below (see
section 7.3 of the Draft Decision)

Regulatory precedent2008 and 201p

We are of the opinion that the numbef executed access agreements that are currently held
by access holders demonstratéhe relevanceof the 2008 Queensland Rahd the 2010
Aurizon SAAs. Stakeholders had also recommended significant amendme@ise&msland
Rails proposed 2015 SAA toflect the risk allocation matrix contained in these approved
regulatory precedentsg’!

In order toidentify in Queensland Rail's proposed 2015 $Ajmaterial deviations from the
approvedregulatory precedentsvhich inappropriately altered the risk balanage conducted a
clauseby-clause review ofQueensland Rasl proposed 2015 SAA. We then compared
Queensland Rail's proposed SAA provisions with the provisions relating to the same subject
matter under the earlier regulatory precedentbhe results of thiseview were annexed to the

Draft Decision.

Additionally,as we have accepted th#te access principleare not required to beincluded in
Queensland Rail's proposed DAU, we also conducted a detailed review of the previous access
principles and compared #se (again clausby clause) with the risk position iQueensland

Rails proposed 2015 SAA to check for consistéit¥his is because part of the role of the
access principles was to guide negotiations for -nefierencetariff traffic. If the access
principles areno longeravailable to guidghese negotiations, we consider it appropriate that

the balance contained in tseaccess principles should be (as appropriateprporatedin the
SAAThe results of this review were also annexed to the Draft Decisio

However, in reviewing Queensland Rail's proposed 2015 SAAhawe consideredthe
document with ‘fresh eyesin effect, although the regulatory precedents are instructive and
relevant, we did not merely apply the old regulatory precedentge also consiered
submissions made by all stakehold¢as to their concerns regarding the risk allocation in the
SAA as proposed by Queensland )Raild consideredthe appropriateness of # access
principles in the current context

21 Glencore, sub. 7: 124; New Hope, sub. 11:34; Aurizon, sub. 6: 221; Asciano, sub. 5: £82.
272This comparison of the access principles and the 2008 Queensland Rail SAA with Queensland Rail's proposed
2015 SAA was documented in Appendix B to our October 2015 Draftddecisi
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Amendments tdkey clauses

The keyclauses which we have amended telralance the risk allocation are outlined Table

12. The detail of these amendments and all the other amendments we require to the 2015 SAA
are contained inAppendix G(the QCA's 2015 SAA). \ations from the Draft Decision in
relation to particular clauses are outlined in the tabledjppendix @f this Decision

Tablel2: Key provisions which require amendments to-l@lance the risk allocation matrix

Queensland Rds QCA'samendments toQueensland Rd# proposed2015 SAA
proposed 2015 SAA
provisions
Network management Queenslandrail's network management obligations in the 2015 SiAguld
(cls.7, 8and 23 of be amendedo includean oblgation on Queensland R&il maintain the
Queensland R&12015 network consistent with objectiveolling stockinfrastructure standardsand
SAA) consult in relation to any changes to these standards Gegpter 4)

This is areasonable obligation on Queensland Rail as an accesglpr to
facilitate access being provided to third parties.

Provisions requiring rail operators to warraas tothe standard of the
network should be removed, as this is reasonably a matter for Queenslan
Rail;and insofar as an incident should haveeheeasonably foreseeable to a
operator as a result of its inspection, the general liability provisions will ap,
(see cl. 12.5(a)b) and (c) in particular).

Indemnities, liabilities and | The hdemnities, liabilities and limitations applying @ueensland Rashould
limitations (cls. 12 and 13 | be amendedo allow claims to be made in relation to:

of Queensland Rail's 2015 9 the standard of the network

SAA)
1 the non-provision ofaccesxaused or contributed to, byQueensland Rail's
negligence or bredct

9 third party worksundertaken on behalf of Queensland Rail

It is reasonable for Queensland Rail to be held accountable for the state @
below rail network as the access provider.

Dangerougoods (cIs10.5 | The dangeousgoods provisionshould be amendetb better reflect the
and 13 ofQueensland Rail'q ability of each party to manage the risks associated with the carriage of
2015 SAA) dangerous goods on the network, includiag follows

1 Queensland Radlhouldbe liable for claims arising out of inciden
involving dangerous goods where caused or contributed to by Queens
Rail

1 Noadditional indemnityshouldbe provided by operators to Queensland
Rail in relation to dangerous gogdmd

9 Therail operator's insurance provisiosfouldnot require the gil
operator to be insured for Queensland Rail's negligence.

It is reasonable that risis allocated to the party best able to manage it.

Disputes (cl. 19 of All disputes should be escalated to an independent arbiter and QUeaghs
Queensland Rail's 2015 Rail cannot arbitrate on disputes to which it is a party.
SAA)

This is consistent with any arbitration being impartial and unbiased.

Force majeure (cl. 20 of Theamendedforce majeureprovisiongprovide that anaccess holdeis
Queensland Rail's 2015 SA relieved from its obligations to pay access charges in the event of a force
and associated definitions | majeure eventwhich affects the regulated networkthis amendment reflects
the position under the previous access principles in relatiotihéonon-
reference tariff network Similarly, reference tariff traffic is also relieved fror
its take-or-pay obligations if a force majeure event affects the regulated
network. However, if the relevant access agreement relates to the West
Moreton Network and tracklestroyed by a force majeure everst reinstated,
Queensland Rail can submit a variation to the reference tariff to recover 5|
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Queensland Rds QCA'samendments toQueensland Rd# proposed2015 SAA
proposed 2015 SAA
provisions

of the takeor-pay foregone while force majeure applied. Force majeure is
the fault of either Queensland Rail or access holdes @artial takeor-pay
relief creates incentives for Queensland Rail to expedite necessary repair
works while reducing its financial exposure to forgone takepay.

We have also clarified the operation of the force majeure provisions and t
definition of 'Queensland Rail Cauge clarify that an access holder is only

relieved from its obligations to pay access charges to the extent that the f
majeure event affects the regulated network (and not private infrastructurg

Further information on force mjeure is found in Chapter 8.

We consider our proposed amendments agpropriatefor the following reasons:

1 The amendments promote the efficient use of Queensland Rail's netwmkjote the
object of the relevant part of the QCA Asutd, where approprige, have regard tahe risk
position underlying the 2008 and 2010 regulatory precedents (including access principles)
(ss. 69E and 138(2)(&b), (e) and (h)of the QCA Act)Specifically, Queensland Rail's
proposed2015 SAAvould need to be amendetd:

- apply, in general, the risk allocation principles commonly applied in con&hct
negotiations including that each party is to:

carry the contract risk that they are best placed to manage
be held accountable for their actions, negligence or breach urtteagreement

indemnify the other parties for loss (personal injury, death or property damage)
caused by, or to the extent contributed to by, the wilful default or negligence of the
indemnifying party

exclude the other parties from liability for consequexhtioss except in limited
circumstances

- subject to appropriate exceptionapply a risk positiothat isrelatively consistentvith
the risk positiorunderlying the 2008 and 2010 regulatory precedegmibere
appropriate)

- promote commercial confidence thaccess seekers, access holders and rail operators
can enter into longerm access contracts with Queensland Rail and hold Queensland Rail
accountable for delivering the contracted services over the life of the agreement

- facilitate access to the network tmaximise the operation and use of access rights which,
in turn, will improve network productivity and lower the unit cost of access.

1 The amendmentsnay advancehe legitimate business interests of Queensland.Réaiky
also address the interests atcesseekers, access holddtwoth rail operators and end
customerg and comply with the pricing principlés 138(2)(b)(e), (g)and (h)of the QCA
Act). This is achieved by amendiQuieensland Ré&sl proposed?015 SAA to:

- provide a consistent set of ternad conditions for all traffics to access the network on a
non-discriminatory basis

- provide a level playing field to underpin access negotiations between access seekers, end
customers and Queensland Rail

- align each contracting party its relevant contratual obligations and entitlements
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7.5

- provide clear and transparent assignment of the risks and accountabilities held by each
party to the agreement

- leave Queensland Rail and access seekers free to negotiate the setting of access charges
for nonreferencetariff traffic

- provide open and transparent communication channels in the use and delivery of
contracted access services

- allow Queensland Rail and access seekers to negotiatstaodard terms and
conditions

- minimise the potential for access disputes to bigdgered under the 2015 DAU and,
where they are triggered, provide for an independent party to arbitrate disputes

- provide a safe harbour agreement to facilitate the timely execution of access
agreements.

1 The amendments promote the public interest in havoagnpetition in marketgs. 138(2)(d)
of the QCA Act) where participation in that market is reliant on Queensland Rail's monopoly
provision of an access service. This is achieved by, amongst other things, providing a more
balanced and equitable contractimggime, and allocating risks and costs efficiently.

We have made substantial amendments @ueensland Ré&l proposed 2015 SAA. This is
because we have sought to work within the draftingQafeensland Rédl proposed 2015 SAA
order to achieve a appropriate SAArather than create aseparatesplit-form operator SAA to
sit alongside the 2015 SA& has occurred for the 2010 Aurizon Network access undertaking

Summary/.3

The 2015 SAAnust give effect to a more balanced risk position for all parties toett
agreement(seeAppendix C and\ppendix G.

KPIs and performance reporting regime

The QCA considers that performance indicators are an effective method for encousgugnty

to comply with its obligations in an access agreement as well as encouragipgpvements in
efficiency and productivity. The 2008 SAA contained provisions relating to compliance with
agreed operational performance levels. Queensland Rail has not included a KPI regime within its
proposed 2015 SAA. Queensland Rail said in its DemeP@15 submission that no KPI regime

had ever been agreed between the parties despite the good faith negotiation provisions in the
previously approved SAAs.

We consider that for KPIs to be effective and worthehdn initial performance reporting
regimeis imperative to create baseline data against which KPIs can be measured.

In our Draft Decision weroposed thatQueensland Rail commence a performance level
reporting regime and provided for the parties to agree KPIs after the initial performance
reporting had commenced and taprovided meaningful data.
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Stakeholders' submissions

Stakeholders were supportive of the inclusion of the QCA's proposed reporting and KPI
regime?’*However, stakeholders said that financial incentives should be included in the DAU o

the SAA and not left to be agreed between the parties and that the performance regime should
be subject to the dispute resolution provisioffs.

Queensland Rail stated that wvas generally supportive of measures which imprbve
transparency. However, Quesland Rail suggested that parts of the proposed regineee
onerous and asymmetrical®

QCA analysis and Decision

We require Queensland Rail to amend its proposed 2015 SAA to include a performance
reporting regime.

The 2015 SAA should then allow for anemscholder to use the information provided by the
reporting regime to negotiate KPIs and financial incentives during the term of the relevant
access agreementhe QCA considers that thabsence of any reference to KPIQneensland
Rails proposed 2015/A createsrisk profile that inappropriately favours Queensland Rail.

This position is consistent with our Draft Decisi@s.such, wéaveadopted our Draft Decision
position in relation to the KPland reporting amendmenrd, except for the additional
amendments required and discussed below (seetion 7.4 of the Draft Decision)

Expanding the KPIs

All stakeholders considered thatcluding a KPI reporting regime was important to encourage
improvements to performance and efficiency. Stakeholders alsemgdy supported the QCA's

Draft Decision. Nevertheless, stakeholders (other than Queensland Rail) said that the QCA's
proposed provisions did not go far enough.

We agree with Aurizon and Asciano that the reporting obligations should be expaftdgat,

we do not accept Aurizon's suggestion to include an initial report on the track condition, with
Queensland Rail then required to report on any deviation from this established b&sélame

this would be inappropriately onerous. Similarly, we do not consitlat path availability, as
suggested by Asciano, should be included. Our required amendments should provide this
information indirectly.

Rather, we consider that the obligations should be expanded to the three additional matters
suggested by New Hopé&

1 the number oftrain services cancelled during the month
i the number oftrain service cancelled during the month which are not rescheduled

9 alist of speed restrictions in place at the end of each month (including when such restriction
was applied, the spedimit and the start and finish locations).

213See New Hope, sub. 24: 7; Aurizon, sub. 20: 44; Glencore, sulg42¥:a®coal, sub. 27: 4.
214 See Asciano, sub. 28:¢D.

215 Queensland Rail, sub. 26:@5.

218 See Asciano, sub. 28:¢D.

277 Aurizon, sub. 20: 54.

278 New Hope, sub. 24.¢B and sched 5 of New Hope's amended 2015 SAA.
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These obligations are less onerous than those suggested by Aurizon and Asciano, but still
provide a direct indicator of whether or not Queensland Rail is satisfying its obligations under an
access agreement; includirgcting as an indirect indicator of track condition. We do not
consider that these reporting requirementsre inappropriate having regard tQueensland

Rail's legitimate business interests, as contracting for the provision of train paths is the core of
Queensland Rail's business.

That said, the QCA agrees with Queensland Rail's submission that weekly reporting would be
onerous whilst not necessarily providing accurate and useable data. We have removed the
obligation for weekly reportingconsistent with Quensland Rail's submission.

We agree with New Hope's suggestion that Queensland Rail should warrant as to the accuracy
of the data it provide$’® Without the quality control that this warranty will encourage, data
may be misleading or incorrect and conseqigmake the provisionsf limited utility.

KPIs, financial incentives and other matters

Stakeholders said that settled and approved financial incentives should be included by the QCA
rather than left for negotiation between the partié& Consistent withthe Draft Decisia, we
consider that the negotiation of incentives is a matter which should be left to the contracting
parties.

The negotiation of financial incentives is something that requires a certain threshold of baseline
reporting to give the partie meaningful data upon which to base their negotiations. We
consider that, once the parties have access to this information, it is a matter for the two
sophisticated commercial parties to decide amongst themselves. Each party's performance can
be measuredagainst the established baseline. Financial incentives can then be applied to
encourage a party to improve their performance against the established basélimeQCA's
decision is intended to provide the right conditions for these negotiations and thé&omes to

be effective.

We agree with Queensland Rail that the proposed reporting regime may provide a distorted
view of Queensland Rail's performance by requiring weekly reporting whiels wmiot take
account of seasonality, maintenance regimes or achekfer operations!

However, we do not agree with Queensland Rail that our required performance reporting
obligations are inappropriately asymmetrical. Our required drafting provides that the parties
are able to agree additional performance reporting eniga as well as incentiveRarties may
agree to impose performance reporting obligations on access holders in the future. However,
the initial baseline data in relation to Queensland Rail's network will first be required to inform
operator reporting requiements (if any). Further, our initial KPIs are necessarily focused on the
service provider, being the party that sells access to the service.

Separately, we agree with stakeholders that the reporting and incentive provisions should be
made subject to thedispute resolution provisions. This will increase the effectiveness of the

provisions and provide that, if one party is unreasonably unwilling to negotiate or agree
financial incentives, the QCA can arbitrate the dispute.

The QCA considers thatvitbuld ke inappropriate not to include a KPI regime within the 2015
SAA. A KPI regime will work to keep Queensland Rail and access holders accountable to their

279New Hope, sub. 4: 8.
280 Glencore, sub. 25: 4; Yancoal, sub. 27: 4; New Hope, subc®4: 7
281 Queensland Rail, sub. 26:@5.
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obligations consistent with their commercial commitments. Further, an effective KPI regime will
incentivise improved performance. This will benefit all parties and increase the efficiency and
productivity of the network as a whole.

We therefore consider it appropriate for Queensland Rail to amend its proposed 2015 SAA to
include a performance reporting regemwhich will serve to establish baseline performance
criteria. These reporting criteria are outlined Box2 and are to be included ifchedule 5 to

the 2015 SAA. We also consider it appropriate to include that the parties will, after 12 months
of reporting data has been provided and if requested by one of the parties, meet to negotiate
(in good faith), the inclusion of additional performance criteria and incentives (financial or
otherwise) based on the baseline data.

1

1
1
1

=

= =4 -—a -

Box2: KPIs to be included in the 261SAA

A new schedule has also been includethe 2015 SAA to identify the minimumonthly
operational reporting obligations based on the deliveryrafnthly train paths on an origin
destination pairing basis consistent with the agreement.

The performane levels to be reported by Queensland Rail under the agreement includ

contractedversus scheduled versastualTSE consumption by the access halder
network availability days for the track utilised by the agreement
planned and unplanned network maintance across track utilised by the agreement

planned and actual track closures across track utilised by the agreement and the
performance of actual track closures with Queensland Rail reporting on the percent
of track closures returned to daily servicgihin the planned timeframg

sectional ruatime performancefor the train services operated under the agreement

belowrail transit time performancéor the train services operated under the
agreement

forecast versus scheduled versatual GTKs haulathder the agreement
the number of train services cancelled during the mgnth
the number of train services cancelled during the month which are not reschecahed

a list of speed restrictions in place at the end of each month (including when such
restricion was applied, the speed and the start and finish locations).

Conclusion

We consider the proposed performance reporting regime in the 2015 SAA is appeopaeing
regard to each of the factors in s. 138(2) of the QCA Act for the following reasons:

1

Thereporting regime, in conjunction with agreed KPIs and incentivespneithote the
efficientoperation of Queensland Rail's network aaddress the legitimate business
interests of Queensland Raihd interests of persons seeking access to, and holtingss
rights in relation to, the network (s. 138(2)(&)), (d) of the QCA Act), by:

- providing clarity and transparency on Queensland Rail's contractual obligations which
underpin the provision of an access seryice

- enabling an access holder to monitomd hold Queensland Rail accountable for the-non
delivery of access services due to Queensland Rail'‘sompliance with its operational
and service obligations under the agreement (and-vieesa)

- providing all access seekers, access holders and etmhwers with the required level of
commercial certainty to enable them to enter into loteym access contracts with
Queensland Rail and be confident that sufficient contractual remedies are available,
should Queensland Rail not comply with its obligationder the agreement
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- providing Queensland Rail with a level of accountability that is commensurate with the
service level obligations contained in the 2015 SAA

- facilitating access to the network to maximise the operation and use of access rights
which, inturn, will improve network productivity and lower the unit cost of access

- minimising the potential for access disputes to be triggered under the 2015 &slJ

- providing a default reporting regime to facilitate the timely execution of access
agreements.

1 TheKPI reporting regimpromotesthe public interest in having competition in markets
(s.138(2)(d) of the QCA Act) where participation in that market is reliant on Queensland
Rail's monopoly provision of an access service by keeping Queensland Raitaisdedon
its contracted obligations.

1 The performance and KPI regime is also appropriately consistent with the previous
regulatory precedents approved by the QCA (s. 138(2)(h)).

Summary/.4
The 2015 SAAwust:
(@ include a mandatory performance reporting ré@ge which includes reporting
on those matters outlined in Bo® (above)

(b) provide a framework for the parties to negotiate KPIs and incentives based
the information provided by the performance reporting

(c) require Queensland Rail to warrant as to the accasaof the information it
provides to operators and access holder

See claused.6, 6.7, 23 and Schedule 5AppendixG.
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The 2015 DAU included West Moreton network and Metropolitan network reference tariffs for

O21I t mOFNNEAY3I (NI AYy aSNBAOSad vdzSSyatlyR wlhkAf
($19.74/'000 gtk as at 1 July 2016) and sought to justify it on the Haatishis tariff was below

A& LINBPLRASR OSAftAy3a LINAROS 2F bPondpukQnnn 3]
DAU.

Our Decision is to refuse to approve Queensland Rail's reference tariffs and ceiling price
proposal. We require reference tdsifas at 1 July 2016 equivalent to $17.92/'000 gtk for the
West Moreton network and $16.66/'000 gtk for the Metropolitan network.

Among other things, we require that Queensland Rail:

i apply a price cap form of regulation with a taepay capping mechanisand revise the
allocation of costs between coal and ropal traffics

i use efficient reference tariff building blocks, including for maintenance costs and the
regulatory asset base;

i continue with a twepart tariff; and

i adopt an 'adjustment amount’ mechanisto address an oveecovery of access charges
since 1 July 2013.

Background

The West Moreton network was built 150 years ago for mixed freight and passenger services.
Upgrades to cope with the coal services that began operating in 1996 were incremaht

than reflecting a fundamental reconfiguration of the network. The West Moreton network
remains a lowolume system with lovcapacity coal trains that need to travel through the
passengeffocused Metropolitan network to reach the port of Brisbane.

Recently, the West Moreton network has seen declining coal andcoah freight demand.

Forecast weekly return coal train paths used for pricing purposes have fallen to 63 during the

2015 DAU period, compared to 77 contracted paths used in the 2013 DAUNN®D2 | £ & SNIJA C
have dropped to 3 from 29. This represents reductions of 18 per cent and 90 per cent for coal

FYR y2ynO2Ff GNIAYy aSNWAOSAE NBaLISOGA@Steod

Chapter structure

This chapter sets out in three parts our approach to determining an appropriate refetariff
for Queensland Rail's West Moreton and Metropolitan networks:

i Part A Regulatory context and operating assumptiorsutlines the QCA's approach to
reviewing Queensland Rail's reference tariffs and related regulatory processes;

i Part B Tariff buildhg blocks and calculationoutlines the QCA's position on each cost
element that forms part of the approved tariffs, and the proposed tariffs over the forward
regulatory period; and

1 Part @ Adjustment amourt outlines the QCA's approach to addressing the etqi@n of
an adjustment to reflect the difference between the tariffs Queensland Rail actually charged
and the tariffs that would have applied in relation to the period from 1 July 2013.
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The West Moretorand Metropolitan network tariffs in the 2015 DAU are based on a number of
mechanisms, including mechanisms for allocating costs, assessing capacity and determining
take-or-pay charges. The DAU also contains processes for varying the reference targfttarin

term of the undertaking and accepting capital expenditure into the regulatory asset base (RAB).
Key issues are summarised in Table 13 below. Matters that require a more detailed explanation
are discussed in Sections 8.1 to 8.9.

Table 13: Summary ofdy positiong regulatory context and operating assumptions

Summary of the 2015 Draft Queensland Rail's Other stakeholders' QCA Decision
Decision position position
1. Regulatory context of the QCA Decision

Had regard to all of the
approval criteria in s138(2) of
the QCA Act in forming a view
on Queensland Rail's proposec
tariff.

Disagreed and said we
failed to have regard,
among other things, to
the pricing principles
and Queensland Rail's
legitimate business
interests.

Generally supported the
Draft Decign.

See Section 8.2
below.

Affordability not given a
material weighting.

No comment.

New Hopeand Yancoal
said affordability issues
should lead to a lower
tariff.

See Section 8.2.1
below.

Proposed a reference tariff
based on efficient costs, and
rejected Queensland Rail's de
coupling proposal.

Disagreed. Reaffirmed
its proposed ceiling
price and a reference
tariff below this level.

Generally supported the
Draft Decision.

See Section 8.2.2
below.

2. Allocation of common costs

Accepted Queensland Rail's
postion that governmert
imposed restrictions prevented
it from contracting more than
87 coal paths through the
Metropolitan network.

Claimed thathe 87
path constraint was not
legally binding; QCA
approach was
erroneous and not
appropriate.

Supported our Daft
Decision

See Section 8.3.1
below.

Categorised maintenance and
operating costs into fixed and
variable components; treated
all fixed costs (including
forecast capital expenditure) as
common network costs.

Disagreed and
suggested re
categorising fixedasts
into common and coal
triggered costs.

Supported our Draft
Decision

See Section 8.3.2
below.

Proposed that coal traffics pay
common network fixed costs
reflecting the proportion of
West Moreton network
capacity they can contract and
pay variable costeflecting
their share of forecast usage.

Agreed with variable
cost allocation.
Disagreed with fixed
cost allocation and said
coal traffics should pay
common network fixed
costs reflecting their
share of total forecast
paths.

Agreed with variable cost
allocation. Disagreed with
fixed cost allocation and
said coal traffics should
pay common network
fixed costs reflecting the
proportion of total
available paths coal
services were forecast to
use.

See Section 8.3.3
below.
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Summary of the 2015 Draft
Decision

Queensland Rail's
position

Other stakeholders'
position

QCA Decision

3. Capacity assessment

Noted consultatls assessment
that West Moreton capacity
was 135 weekly return paths;
said final views were subject tg
stakeholders comments.

Disagreed and said
capacity was 112 returr|
paths as proposed in
the 2015 DAU.

QCA should use its

consultant's capacity
estimate,unless that
estimate was flawed.

See Section 8.4
below.

Metropolitan network
operations reduced West
Moreton capacity by 17 per
cent.

Disagreed and said the
Metropolitan impact
was 12.1 per cent, as
proposed in the DAU.

Disagreed and said
Metropolitan impact was
22 per cent.

See SectiosB.4
and 8.4.1below.

4. Form of regulation and taker-pay

West Moreton and
Metropolitan tariffs should be
subject to a price cap with a
reset of the West Moreton
tariff if contracted volumes are
above forecasts.

Queenslad Rail
disagreed with a
volume reset.

Supported an endorsed
variation event for
changes in contracted
volumes.

See Section 8.5.1
below.

Takeor-pay should be 100 per
cent of access charges, cappe
at total revenue allocated to
coal services in assessitagiffs.

Supported 100 per cent
take-or-pay, but
opposed capping.

Opposed 100 per cent
take-or-pay, but
supported capping.

See Section 8.5.2
below.

5. Tariff structure

Accepted Queensland Rail's
proposed twopart structure of
train-path-based and gtbased

tariff components.

No comment.

New Hope said the QCA
should confirm tariffs
would not breach the

pricing limits.

See Section 8.5.4
below.

6. Metropolitan network tariff approach

Applied tariff derived on West
Moreton network, modified to
remove double courihg of
capex since 2002; separate
incremental train path charge.

Disagreed and saithe
QCA proposal was a
‘dramatic move away
from past practice.

Supported the Draft

Decision, but said QCA
should be clear on what
would happen in future.

See Section 8.6
below.

7. Productivity, innovation and incentives

No specific productivity
measures in reference tariff
provisions (SchedulB).

No comment.

Aurizon said there should
be incentives for
innovations that provide
operational efficiencies.

See Section 8.7
below.

8. Variation of reference tariffs

Accepted Queensland Rail's
process for varying reference
tariffs.

No comment.

No comment.

See Section 8.8
below.

9. Capital expenditure assessment process

Proposed to not require a
DORC valuation and to provide
for consulthg with
stakeholders; proposed
optimising assets for possibility
of actual bypass.

Disagreed with
removing DORC
valuation and
optimising assets for
possible actual bypass.

Supported Draft Decision.

See Section 8.9
below.
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8.1 Queensland Rail's 2015 DAU proglos

The 2015 DAU included muiart reference tariffs for coatarrying train services operating on

the West Moreton and Metropolitan networks. Queensland Rail said these were equivalent to
Pmpdnmk Qnan 3041 o6Fa Fd wm Wdatich the refergndeltarifRd® NA @S R
Pmpedmnk Qnan 3G GKIF LI ASR FNBRY M Wdz & Hamnod
Queensland Rail said that, as the reference tariffs were below its derived ceiling price of
Pon®pHk Qnnann G132 ¢S adK2dzZ R I LILINR GS asgddva v dzSSy
building block approach. It used volume forecasts and made various allocations of common

costs and assets between coal and rowal servicesusing different allocators for the RAB,
operating costs and maintenance costs.

8.2 Regulatory context of oubecision

In assessing Queensland Rail's proposed reference tariff focaaging train services, we have
had regard to various matters, including:

NI

w

f vdzSSyatlyR wltAfQa fSIAGAYIGS o6dzaAySaa Ayl
efficient @sts and a return on investments relating to coalrying train services;

O\¢

1T +-00Saa aSS1TSNARU FyR F00Saa K2f RSNEQ AydSNBai
unable to contract because of governmeniposed restrictions; and
i access seekers and asseholders' expectations about an adjustment to reflect the

difference between the tariffs Queensland Rail actually charged and the tariffs that should
have applied since 1 July 2013.

Our Decision is to refuse to approve Queensland Rail's proposed gailiegand reference
tariff, having regard to the approval criteria in the QCA Act. In particular, Queensland Rail
proposed:

1 an opening asset valuation that would provide windfall gains to Queensland Rail. Windfall
gains do not promote the economically efént investment in and use of the rail
infrastructure and are contrary to the interests of access seekers, access holders and their
customers (s138(2)(a), (e), (k) and

9 allocating costs to coalarrying trains reflecting capacity they are unable totcact. This
recovery from coal services would reflect inefficient price discrimination, which would not
be appropriate, having regard tbe pricing principles (s4.38(2)(g) and 168A)). It is also
not in the interests of access seekers, access holdetsteeir customers to pay for services
they cannot contract to use ($38(2)(e), (h)).

We have had regard to each of the approval criteria in section 138(2) of the QCA Act in forming
our views on the West Moreton and Metropolitan reference tariffs. Oysrapch to the criteria
is discussed in more detail in Chapter 10 of this Decision.

In this context, Queensland Rail and other stakeholders raised the following particular thematic
issues in relation to our 2015 Draft Decision:

i affordability of the referene tariff and relative prices;

1 de-coupling of the reference tariff from the ceiling price; and

282 Queensland Rail, sub. 2: 5. Note that the 1 July 2014 tariff is escalated from thel @S of
$16.81/'000 gtk approved by the QCA in 2010.

114



Queensland Competition Authority Reference tariffs

8.2.1

9 the limitations of the network.

These matters are discussed below.

Affordability and relative prices

Our October 2015 Draft Decision said that ‘we have not hgdneto the effects of shoiterm
business cycles and hence affordability in considering the asset valuation for this Draft
Decision?83We said:

While our decision has not given a material weighting to the issue of relative prices of other train

serviceswe do not consider that we must be precluded from taking relative prices into account

in the future. Indeed, such comparisons are amongst a range of factors we could give greater

weight to when assessing a reference tariff under the approval criterizeiQ®A Act, especially
in the face of material falling demand on the West Moreton netwétk.

Additionally:

While we looked at 'relative prices' in our October 2014 Draft Decision (see p. 153) we did not
take "affordability’ into account then and have not doso this timeés>

New Hope said in its December 2015 submission that the Draft Decision appeared to lack any
explanation why the QCA had:

(a) failed to give material weight to relative prices and affordability in the face of actual
(rather than hypothetical) merial falling demand in the West Moreton Network; and

(b) not acted on the 'prima facie case' that consideration should be given to reducing the
value of assets to prevent a further decline in demand for aééess.

New Hope also said that it sought a tariff aiiwas competitive in the long term.

However, shorter term considerations such as current market conditions remain relevant as
these conditions increase the risks involved in-egéimating tariffs. Current market conditions
arealsorelevanttoissuedd® f Ay 3 G KS GA¥AYy3I 2F OFakK¥tz2ga X

Yancoal said the cost of rail access on the West Moreton system was 'well above' that in the
Bowen Basin and Hunter Valley, and the current and proposed access charges did not promote
competition.

Yancoal considers thétis clearly in the public interest, the interest of access holders and access
seekers and consistent with the object of Part 5 of the QCA Act to reduce the proposed tariff to
reflect the affordability and competitiveness arising from the current and [zexbtariffs .288

However, Queensland Rail said:

it is not the role of the regulator to determine a beloail access charge which makes coal mines
‘competitive’, any more than this obligation should be forced upon an above rail provider, or
downstream portterminal operator28?

The QCA's view

While we have had regard to affordability and market conditions to the extent that they affect
matters including the utilisation of the network, we also note that there are competing

283QCA 2015: 173.

284 QCA 2015: 138.39.

285QCA 2015: 139, footnote 367.
286 New Hope, sul22: 6; sub. 21: 6.
28”New Hope, sul22: 6.
28Yancoal, sub. 27¢a.

289 Queensland Rail, sub. 33: 12.
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8.2.2

considerations. These include regulgt predictability and certainty in the regulatory process
and its outcomes, achieved by applying commonly accepted regulatory methodologies
consistent with the approval criteria in the QCA ActLl@8(2)). The various considerations are
outlined further n Chapter 10.

On balance, we consider that, while affordability and relative prices are relevant to assessing
the West Moreton and Metropolitan tariffs, they do not on their own outweigh the other
considerations, including the consideration of whether fhrice of access generates expected
revenue that is at least enough to meet the efficient costs of providing access to the service and
include a return on investment commensurate with the regulatory and commercial risks
involved.

Further, setting a pricebased on shorterm affordability considerations would have the
potential to promote inefficient development of higtost mines, which would not be in the
public interest, and would not promote efficient use of the rail infrastructure.

Therefore, it wouldnot be an appropriate balance of, among other things, the interests of
Queensland Rail, the public interest, the pricing principles and the interests of access seekers
and access holders, for prices to be set in a manner that gives greater weight to tiugpploe
profitability of access holders or seekers and their customers over the regulatory predictability
and certainty that will come from establishing a transparent tariff methodology to apply over
the long term.

We have also considered the possibitityat assets should be optimised to reflect the reduction

in demand for belowail services on the West Moreton and Metropolitan networks. While the
volume forecasts provided by Queensland Rail may suggest it is appropriate to optimise the
assets, we haveat done so at this time, given the capacity constraints for coal services on the
West Moreton network and the uncertainty about future volumes (see Sections 8.3.3 and 8.10
of this Decision).

De-coupling and regulatory uncertainty

QR Network's 2009 DAU proged a 200810 reference tariff that it justified on the basis that it
was lower than its proposed ceiling pri¢®.0Our December 2009 Draft Decision rejected QR
Network's tariff approach and proposed a lower ceiling price that would also apply as the
reference tariff?%!

Queensland Rail has taken an approach this time that is similar to the approach followed by QR
Network with the 'belowceiling' tariff in its 2009 DAU. In Queensland Rail's 2015 DAU, it
proposed a West Moreton network ceiling price of $34Q2f n.n 3 { 1¢16 &I NJ'det 1 m p
coupled' reference tariff of $19.41/'000 gR?

Queensland Rail said it proposed the lower reference tariff because its calculated ceiling price
was 'higher than the commercially prudent access chafét. said the 'overwhehing factor

20QR Networkproposed a ceiling pricef $34.00/'000 gtk and eeferencetariff of $22.07/'000 gtk for the
network west of RosewoadseeQCA, December 2009: 71; QR Netw&éptember2008: 118119.

21We proposed a ceiling price and reference taoff16.81/'000 gtkSee QCA, December 2009: 94.

22Queensland Rail, sub. 26l This$19.41/'000 gtkariff was escalated by the CPI from the $16.81/'000 gtk
price originally proposed for 20Q20 in the QCA's 2009 DAU Draft Decision.

293 Queensland Rail, sub. 2: 4.
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contributing' to the sharp increase in the ceiling price was a changed market outlook for both
coal and norcoal serviceg®

Our October 2015 Draft Decision rejected the-atripling approach and proposed a ceiling
price of $18.88/'000 gtk for@L5¢16.

Queensland Rail said in its December 2015 submission that its:

reference tariff proposal under the 2015 DAU of $19.41/'000gtk (well below the ceiling price)
was proposed at a level consistent with the status quo as a compromise to provide sggulat
certainty 2%

Queensland Rail also said:

C2NJ GKS 2Sai a2NBi2y ySig2N]:z OFdzZIKBY IQ! 2 F ODKEIIAGS M
revenue limit from the reference tariff that would apply to current and future users, it negates
the need for the RB\value to be adjustet®

The QCA's view

We disagree with Queensland Rail's suggestion that its proposedowding provides
regulatory certainty. As long as the reference tariff is at some arbitrary level below a ceiling
price, access seekers and holdeill expect that the ceiling price will apply at some point in the
future. As we said in 2009:

It would be very difficult for a ne@R party to enter the market to compete with incumbent
operator QR Freight if it was believed that the access charge ceulttieased significantly, but
with the only justification for the change being that the tariff remains lower than an estimated
ceiling price.

The Authority does not accept that a process where the tariff is set on the basis that it is lower
than a ceilingariff is sufficiently transparent, robust or repeatal3%&.

While Aurizon Operations (formerly QR Freight) is no longer vertically integrated with
Queensland Rail's belerail business, the point still starmdghe uncertainty about future prices
in Queenslad Rail's proposal would not promote competition. As Professor Menezes says:

vwQad LINBLIZAaSR GFNAFT Ay Ada wnmp 5!! AYLXASE GKIFQ
amount of revenue that it would be allowed to recover under a DORC valuaticallthas QR to

earn a return on assets with expired useful lives. However, as this asset valuation is rolled over to

the next regulatory period, QR will still be able to charge a higher tariff, based on the higher

DORC valuation, which will be associatechvaitrisk that allocative efficiency will be negatively

impacted?98

Accepting Queensland Rail's-deupling proposal would implicitly mean that Queensland Rail
was entitled to charge up to its proposed ceiling price. But this, in turn, would mean that the
QQ\ would be:

9 endorsing a cost buitdp for Queensland Rail that went beyond approving efficient costs for
Queensland Rail over the regulatory period; and

2% Queenslandrail, sub. 2: 6.

2% Queensland Rail, sub. 26: 24.
2% Queensland Rail, sub. 26: 27.
27QCA 2008: 73.

2% Menezes, F, 20164.1¢12.
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9 providing for coal services to underwrite Queensland Rail's exposure to 'the changed market
outlook, faNJ X -cgaksgrviced®t these market changes being a risk that coal miners are
not able to manage or control.

Neither of these outcomes would be appropriate having regard to the approval criteria in the
QCA Act (s138(2)(a), (d), (e), (h)).

It is appropiate for the reference tariff to be based on a wetlderstood approach that derives
the price from underlying costs and asset values. That has the benefits of:

i providing regulatory certainty to access holders, access seekers and QueenslaaddRail

i enaHlding all parties to assess the tariff implications of proposed measures such as expansions
of the network or changes in train configuration or operation.

The QCA's reference tariff approach therefore seeks to promote the efficient operation and use
of, andinvestment in, the rail network. It also promotes the public interest, and is in the
interests of access seekers and access holdei88¢2)(a), (d), (e), (h)).

We note that Queensland Rail's proposed-ateipling reflects an implicit recognition that i

may not be appropriate or necessary for Queensland Rail to recover the full ceiling price it

KFa LINPLR2ASR® Ly 20GKSNJ g2NRaz AF vdsSSyaftlyR
efficient ceiling price, then its proposed reference tariff would méamas forgoing recovery of

some of its sunk costs, and potentially other costs.

In practice, this means that Queensland Rail has submitted a proposal for a reference tariff that
is below what it has argued is necessary to comply with section 168A(& pfitting principles.

Summary 8.1

The West Moreton network reference tariff in the 2015 DAbust not specify that
Queensland Rail is applying a reference tariff that is below and separate from the ce
revenue limit.

See Schedule D, clause 1.1 (deletgd2015 DAU.

Limitations of the network

Queensland Rail said investors knew of the limitations of the 'old, idiosyncratic' network when
they sunk their capital in mines that used the West Moreton network. It said:

Queensland Rail should not be penalider, or disadvantaged due to, the nature of the West
Moreton network or because of the business challenges faced by coal mines that have freely
chosen to use the West Moreton netwdfR.

We agree with Queensland Rathe miners would or should have been am of the nature of

the infrastructure. However, that awareness would not be a reason why the access holders
should expect to or be required to pay both for high maintenance costs and for an asset value
that delivers monopoly rents and windfall gains tae@nsland Rail. To put it another way,
Queensland Rail should also be aware of the limitations of its own network, and should expect a
pricing regime that reflects those limitations.

29 Queensland Rail, sub. 2: 6.
300 Queensland Rail, suB6:47¢48.
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8.3 Allocation of common network costs

As West Moreton is a mixed traffic $y81, a share of the common network costs (opening asset
base, forecast capital expenditure, maintenance and operating costs) is allocated to coal
traffics. The coahllocated costs are used in a regulatory building block model to develop a
reference tarifffor coalcarrying train services.

2015 DAU context: significant spare capacity with high forvi@o#fing costs

Unlike the 2009 DAU and the 2013 DAU, the 2015 DAU has been developed in light of a material
fall in demand for belowail services on the Wedfloreton networkt about threefifths of the

system capacity (668 of the 112 paths) is forecast to be used by coal and-cual traffics
combined, resulting in about 40 per cent spare capacity (Figure 3). This spare capacity is due to
reductions of 18 per c# and 90 per cent in coal and naoal train services respectively,
compared to the 2013 DAU.

Figure 3:West Moreton network capacity utilisation status

West Moreton network: weekly return train paths

112 paths (QR estimated

2 E total capacity)
m Spare paths
= Coal
= Freight
= Passenger
- - o

2009 DAU 2013 DAU 2015 DAU

Note: a) The 2009 DAU capacity utilisation status corresponds to the last two years of the RAWY204rL;12
and 201213.b) The 2015 DAU forecast coal paths are 62.8 (for presentational purpose we have used 63).

Source: QR Network (2009); QCA (2009b); Queensland Rail (2013a: 8; 26uB@ 30).

Notwithstanding the significant reduction in forestatraffic volume, forwardooking costs in
the 2015 DAU are generally higher on a per unit basis than in the 2013 DAU that was developed
when the system was nearly capacity constrained. That is:

1 maintenance cost per kilometre (a measure of unit coss)ightly higher when comparing
around $67,026 (proposed in the 2015 DAU) with $66,984 (proposed in the 2013®AU);

301The 2015 DAU total forecast paths are 65.8. For presentatfmirabses we use 66 paths.
302QCA calculation based on data reported in Queensland Rail 2013b: 3, sub. 2, Appendix 6: 22; QCA, 2014
123; B&H 2015: jik. Amounts are in June 2014 dolldws which the 2015 DAU data were converted to June
2014 dollarsFR ¥ v dzSSyaflyR wlkAf Qad Hnmp 5! &adzYA&darzy AdG gl
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i forecast capital expenditure per kilometre is about 26 per cent higher when comparing
around $64,000 in the 2015 DAU with $51,000 proposetier2013 DAY and

1 operating cost is unchanged at around seven million dollars annidally.

Queensland Rail has predicted in its West Moreton System Asset Management Plan that the
elevated levels of maintenance and capital spending on the network infrasteuwill continue
for at least another decad®®

2015 DAU cost allocation proposal and Draft Decision

Queensland Rail said that given the changed volume outlook for the 2015 DAU a different
approach was required to allocate common network costs to cod#fi¢safor pricing purposes,

as compared to the approach in its 2013 DAU prop8sédee Appendix E for a summary of
previous cost allocation assessments).

For the opening asset base, Queensland Rail said it proposed an allocation to reflect contracting
limits for coal services through the Metropolitan network. Queensland Rail stated:

In particular, the binding constraint is the maximum 87 coal paths per week, limiting the
proportion of the capacity of the West Moreton Network that can potentially be corgdato
coal to 87 out of 112 available paths, or 77.3%.

For the forwardlooking costs (maintenance and operating costs, and forecast capital
expenditure), Queensland Rail proposed an allocation based on coal's share of forecast
volumes. Queensland Rafoposed to recover the coalllocated costs from the 63 forecast
coal paths. Queensland Rail said its allocation approach provided it with a 'greater opportunity
to recover its efficient costs including a return’, even though it proposed a reference 4drif

per cent below the ceiling price from its building block motiél.

Our 2015 Draft Decision accepted Queensland Rail's proposed allocation that reflected the 87
path contracting restriction for coal services through the Metropolitan network. But we
consdered the allocation should reflect the actual contracting restriction for coal services in the
West Moreton network that is, the 87path constraint in the Metropolitan network should be
reduced further by the number of paths (10 paths at the time) conéddo coal services to
operate in the Metropolitan network which did not traverse the West Moreton network. We
applied the resulting allocator (77 out of 112 paths) to Queensland Rail's efficient fixed common
network costs (i.e. the opening asset basaget@mst capital expenditure and fixed maintenance
and operating costs). Our Draft Decision allocated efficient variable common network costs (i.e.

cost referred to and for the 2015 Draft Decision we inferred it was June 2014 dollars. In its correspondence of
15 April 2016Queensland Rail stated thah#re is arerror in the calculations in Figures 8.2 & 8.3 of the
Draft Decision on maintenance which results in a material overstatement of any possible difference between
the 2013DAU maintenance costs and the 20DBU maintenance costs. In relation to this, pleas¢e that
G§KS wnmokmn RFEGF A& AY Hnanmokmn R2ffFNBRX 0dzi GKS bPHAawm
like, resulting in an overstatement of the difference in maintenance allo#afi©erefore, we have now
treated the 2015 DAU constant dadata as being in June 2015 dollars.

303QCA calculation based on data reported in Queensland Rail, June 2@18ub. 2, Appendi8: 22; QCA
2014d: 126¢127, B&H 2015M & 4. Amountsdo not include interest during constructiandare in June 2014
dollarsfor which the2015 DAU data were converted to June 2014 dallars

304 Amount is in June 2014 dollars.

305Queensland Raifub. 2, Appendix 6 West Moreton System Asset Management Plan.

306 Queensland Rail, sub. 2: 6.

307 Queensland Rail, sub. 2: 48.

308 Queenshnd Rail, sub. 2:cZ.
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variable maintenance and operating costs) based on coal's share of forecast volumes. Our Draft
Decision proposd that coalallocated costs be recovered from the 63 forecast coal paths.

Stakeholders' submissions

Queensland Rail and coal miners (New Hope and Yancoal) rejected the 2015 Draft Decision cost
allocation approach, but they had divergent views on an appabe cost allocation
methodology. Aurizon considered the Draft Decision allocation approach was reaséfiable.

Queensland Rail said that our Draft Decision resulted in it being unable to recover the full cost

of providing the declared service. QueenslandiRa &G F SR GKF G GKS v/ ! Qa
allocation of fixed costs based on the assumedp8th constraint was 'erroneous and not
appropriate', as there was no legally binding 87 path constrat.

Coal miners were concerned that our allocation and recpapproach would produce a ‘death
spiral’, where the closure of a mine would increase the tariffs by such a significant extent that it
would likely shut another mine. They also said that any surplus paths above the current contract
levels were equally ailable for contracting by general freight or other commodities. Therefore,
miners argued that some proportion of the fixed common network costs of the unutilised train
paths up to the 77 paths should be allocated to wmral serviced!!

Some of these comnms highlighted concerns about an appropriate categorisation of, and
allocation of, costs in the face of a material fall in demand, focusing on which party should bear
the costs. Some comments focused on the existence of thea8T constraint for coatarying

train services.

We have broken our discussions of the matters raised by Queensland Rail and other
stakeholders into the following topics:

i1 87-path constraint;
i categorisation of forwardooking costs; and

9 cost allocation approach.

8.3.1 87-path constraint

During the 2013 DAU assessment process, Queensland Rail and New Hope had both identified
the existence of government restrictions for their inability to contract additional-caglying

train services. For example, in the 2013 DAU coal train servicesomatracted to use 77 paths

and there were six uncontracted paths (see Figure 3), in relation to which Queensland Rail
stated:

Government have not indicated a willingness to contract additional coal services and in relation
to non-coal freight, above réioperators have not shown a willingness to contract additional
services?

New Hope had stated:

The level of paths which is contracted is artificially constrained (below true system capacity) by
D2@SNYYSyild ovwQad aKlI NBK2f RSNddbionhl trdn pihsforttieS Sy aSS{ Ay
past three years and has been unable to do so because of this con&ftaint.

309 Aurizon, sub. 20: 25.

310 Queensland Rail, sub. 26: 12, 22, 27, 30, 39.
S11New Hope, sub. 21: 4; Yancoal, sub. 27: 2.
812 Queensland Rail 2013d: 5.
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In its 2015 DAU supporting submission, Queensland Rail reiterated that government restrictions
for coal services limited its ability to contractetiiull amount of capacity, and it identified two
constraints, being:

9 preserved freight and passenger train paths from Rosewood to Toowoomba, which was 13
paths for freight'#and two for passenger services; and

i a constraint of 87 coal paths per week througetropolitan network specified by
vdzSSyatltyR wkAfQa3™wSalLl2yairofS aAyArAaidSNERUOD

Queensland Rail added that 'the binding constraint is the maximum 87 coal paths per week’,
which limited the proportion of the capacity of the West Moreton network that could
potentially be contracted to coal to 87 out of 112 available paths or 77.7 per cent. Accordingly,
Queensland Rail considered it reasonable to cap the allocation of the initial asset base (or
opening asset value as at 1 July 2015) to coal traffics at 77 cGepet'®

Our 2015 Draft Decision accepted Queensland Rail's allocation approach to reflectphén87
constraint for coal services in the Metropolitan network. However, we reduced it by the number
of paths (10 paths at the time) contracted to coal servimesperate within the Metropolitan
network but not traverse the West Moreton network, to reflect the contracting restriction for
coal services in the West Moreton network. We applied the resulting allocator of 68.8 per cent
(i.e. 77 out of 112 paths) to VEe Moreton efficient fixed common network costs, which
included the opening asset base as well as forecast capital expenditure and fixed maintenance
and operating costs. We considered that coal traffics should only pay for efficient fixed common
network costs that reflected the proportion of paths available for contracting by coal
servicesi’

Stakeholders' submissions

In its response to the Draft Decision, Queensland Rail stated that '87 train path is not a legally
binding constraint' and provided legal adeiin support of its argumerit® Queensland Rail said
that all train paths in the Metropolitan network that were not allocated to existing train services
were available for contracting by coal trains or other services. In this context, Queensland Rail
said:
the QCA's rationale for the allocation of fixed costs based on the assumed 87 path constraint is
erroneous and not appropriat®

[a]s Queensland Rail has previously submitted and demonstrated there is no 87 train path

constraint. Itis unclearwhythe QG2 y i A ydzSa (2 NIR&asS (GKA& la |y AaadzsS
However, West Moreton network users stated that Queensland Rail's assertion that there was
no cap on contracting for coal services was completely inconsistent with Queensland Rail's
practice to date. They said the cdmd always been in place, and their investment and

313New Hope2014: 3

814 Queensland Rail's 17 July 2015 response to the QCA's requedtifiomal information noted that the
reference to '13 paths for freight' was incorrect and that it should be '14 paths for freight'.

315Queensland Rail, sub. 2: 48ueensland Rail's 17 July 2015 response to the QCA's request for additional
information claified that the restriction was advised by the Department of Transport and Main Roads.

316 Queensland Rail, sub. 2:&®.

S17QCA 2015: 14345.

318 Queensland Rail, sub. 26: 6 and Annexure 8.

319 Queensland Rail, sub. 26: 30.

320Queensland Rail, sub. 33: 5. Qudand Rail repeated essentially the same argument in a letter sent on
14 April 2016.
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contracting decisions were formed in part on that b&8isCoal miners provided confidential
correspondence from Queensland Rail and the Queensland Department of Transport and Main
Roads (DTMR) in suppafttheir argument??

QCA analysis and Decision

We have considered Queensland Rail's 2015 DAU and reviewed our 2015 Draft Decision in light
of comments and information provided by Queensland Rail and other stakeholders in
accordance with the QCA Act.

Basedon the considerations set out in this section and having regard to the relevant factors in
section 138(2) of the QCA Act, our Decision is that 87 paths is a binding constraint for coal train
services through the Metropolitan network. We require that the130DAU reflect this
constraint.

Queensland Rail's changed positions

Queensland Rail had madeluring the 2013 DAU assessment process and in its 2015 DAU
supporting submissian several representations that coal services cannot contract more than

87 paths thragh the Metropolitan network. Queensland Rail had made similar representations
at industry forums for example, at a rail forum organised by the Goondiwindi Regional Council
on 4December 2015, about three weeks before submissions on our 2015 Draft Degésien

due (see Figure 4).

Figure 4Queensland Rail's representation at an industry forum

SourceQueensland Rail 2015I: 18

The QCA notes that Queensland Rail has continued to change its position on this matter.
Queensland Rail has variously stated:

1 Queensland Rail's Responsible Ministers have specified a constraint of 87 coal paths per
week through Metropolitan networR?3

32lyancoal, sub. 35: 1; Aurizon, sub. 23;14) New Hope, sub. 31g5.
322 Queensland Rail 2012, 2014b, 2014c, 2014d, 2014e, 2014f; Queensland Department of Transporhand Ma
Roads (DTMR) 2011, 2014a, 2014b.
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