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SUBMISSIONS

Closing date fosubmissions 23 December 2014

Public involvement is an important element of the decisinaking processes of the Queensland
Competition Authority (QCA). Therefore submissions are invited from interested parties concerning its
assessment of Queensland Rail's June 2048 access undertaking (DAU). The QCA will take account of
all submissions received

Submissions, comments or inquiries regarding this paper should be directed to:
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Tel (07) 322P533
Fax (07) 3222 0599
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Confidentiality

In the interests of transparency and to promote informed discussionQ&would prefer submissions

to be made publicly available wherever thiséasonable. However, if a person making a submission does
not want that submission to be public, that person should claim confidentiality in respect of the
document (or any part of the document). Claims for confidentiality should be clearly noted on tite fro
page of the submission and the relevant sections of the submission should be marked as confidential, so
that the remainder of the document can be made publicly available. It would also be appreciated if two
copies of each version of these submissiores the complete version and another excising confidential
information) could be provided. Where it is unclearyn submission has been markednfidentid’, the

status of the submission will be discussed with the person making the submission.

While the QCAwill endeavour to identify and protect material claimed as confidential as well as exempt
information and information disclosure of which would be contrary to the public interest (within the

meaning of theRight to Information Act 200€RTI)), it canrtoguarantee that submissions will not be

made publicly availableAs stated in s 187 of the Queensland Competition Authority Act 1997, the
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consent, previded the Authority believes that disclosure of the information would be likely to damage the
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interest. Notwithstanding this, there is a possibility thdtet Authority may be required to reveal

confidential information as a result of a RTI request

Public access to submissions

Subject to any confidentiality constraints, submissions will be available for public imspexttithe
Brisbane officeor onthe website atwww.qca.org.au If you experience any difficulty gaining access to
documents please contaas on(07) 3222 0555.
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EXECUTIVE SUMRMA

Queensland Rail's business changed in 2010 when it was separated from Aurizon Hé&diegasland

Rail is seeking to replace an access undertaking it inherited with one that better reflects its business
activitiesand competitive environmentincluding that ithas a significant focus on passenger activities, it

is not vertically integrated with freight activities arnd nonbulk activities are subject to competition

from roads

There is, therefore, significant merit in a streamlined and $ified access undertaking. Accordingly, we
are proposing to accept key elements of the 2@itaft access undertakind@. However, as we are
seeking to modify details of the 2013 DAl are not proposing to accept the 2013 DAU as submitted.

2013DAUfollowsstakeholder consultations

Over the lastthree years, Queensland Rail has submitted three versionadAU. Queensland Rail
withdrew the previous two DAU® addressstakeholdersconcernson a range of matters including the
negotiation processhe investment framework, the process for amending documents not included in the
undertaking andhe dispute resolutionmechanism The 2013 DAU also included a proposed reference
tariff for coal train services on the western system

Despite this proces®f on-going consultation and amendment, stakeholders still object to detailed
aspects of the 2013 DAU.

But Queensland Rail has shifted the balance of risks and responsibilities in its favour

The 2013 DAU proposdan some case® shift risks and responsitiies onto access holders/seekers. The
QCAbelieves that risks and responsibilities should be allocated to the party best placed to manage them.
In this draft decision, the QCA proposes changes to ensure aefitrient andequitable approach than

the 2013 DAU. The QCA believes that these changes will make the DAU more consistent with the
objectives of anegotiatearbitrate access regime In the case of contracting, for exampléetQCA
proposes that Queensland Railign its practices with thosef Aurizon Network unlesst can be
demonstratel that differences in Queensland Rail's business and risk profile reqdifleeent approach.

In the same veinQueensland Rail's proposed investment framewgislesit excessive discretion when
consideringnetwork extensios. The QCA has provided scope for a standard user funding arrangement to
be developed in the future.

Pricing for commercial traffics

A key issue for Queensland Rail and stakeholdetie tariffs for commercialfreight serviceson the
western system and Mount Isa line.

Western system

Our Act requires, amongst other things, that the QCA ensures Queensland Rail's legitimate business
interests are recognised, including its right to earn a reasonable return on its investments. Queensland
Ral is seeking a substantial increase in its tariffs to cover its cdsts. example, Queensland Rail is
proposing & 82% increase in its maintenance costs.

For their part,stakeholders are concerned that the western system network is not fit for the qreof
carryingheavyhaul coalservicesand claim that the proposed tariffs arexcessive.These differences are
most pronounced in disagreements over the asset valuation of the western sy#tdmy sticking poiris
the costs associated with the assethat werealready in place before coal services began in the- mid
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1990s¢ the return on and of theseassetsrepresents around onghird of Queensland Rail's proposed
tariff in the 2013 DAU.

Unfortunately, the previous regulatory round (in 2009) was shubrt, with no agreement omspects of

the methodology for valuing the western system's regulated asset base. Earlier thistyeaQCA
proposed two tariff options in its consultation pape revised depreciated optimised replacement cost
(DORC); andtaistorical cost rofforward of investments since coal trains began operating on the western
system. Both options relied on the same asset register adopted by QR Network (a predecessor company
of Queensland Rail) in 2009.

The submissions on the consditen paper showed that the positions of Queensland Rail and other
stakeholders on the western system tardffe far apart. Queensland Rail said that regulatory precedent
was to use a DORC valuation ldid not accept the QCA's DORC optiddther stakeholdersestated
their view that the maintenance costs proposed by QueenslanddRail that the network is not the
'modern engineering equivalent’ assumed Queensland Rail®ORC analysis and therefore it should
have a lower valuation

The Q@ accepts that the western system is an old netwihik was not built to the standardequiredto
support frequent heawhaul coal services. The QCA recognises uhlig this network to provide coal
services is unavoidably costly fQueensland Rail. i¢&n this, the QCA proposes to accept nearly all of
Queensland Railferecastsfor maintenance and operating cost$his draft decision indicates-principle
agreement for a 67% increase in maintenance spending &#w@increase in operating costs.

However, as a basiprinciple access holders should only pay for assets omkssets which aréully life
expiredshould not generate returns as part of the regulated asset bd3e QCA has in the past sought
to avoid similadouble countingpf assets, inluding in its 2009 draft decision on the western system tariff
andin its earlier decisions on gas distribution network pricing

The QCA therefore proposes assigna zero value to assetshich are still in use beyonttheir expected
usefullife. Overall the QCA is proposing changes which waqriavide Queensland Rail with a tariff of
$1429/'000 gtk for the western system for 20¢34 (about$7.16/net tonne.

Mount Isa line

There is also acknowledgement by parties that access charges for the Molinelsae most likely well
below the ceiling price.

For some time, stakeholders have expressed concerns that Queensland Rail has substantial monopoly
power at contract renewal as investments in mines and other businesses using the line are sunk.
However, he 2013 DAU does not provide any mechanism to address these concerns, creating
uncertainty.

The QCA accepts that sunk assets should not be stranded at contract renewalt tBeitsame time, it is
reasonable for Queensland Rail to cover at least theeinental costs of operating the line.

The QCA has therefore proposed a pricing atleontract renewafor the Mount Isa line which provides
for Queensland Rail to increase prices at a real ratevofper cent per annum while fully recovering the
costsof any infrastructure specifically built for the access holder's service.

Parties are invited to provide an alternative mechanism that balances the rights of Queensland Rail and its
customers if they have concerns with this approach.
Submissions invited

In reviewing Queensland Rail's 2013 DAU and stakeholder submissions and preparing this draft decision,
the QCA had regard to its obligations undef38(2) of theQueensland Competition Authority Act 1997
(the QCA Act)

Vi
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However, it is important to be cledhat this document is not a draft version of a final decision, and it has
no force of itself. There should be no expectation that it presents views and recommendations as to how
to amend the 2013 DAU which will prevail to the end of the decision makimgess unless the QCA is
persuaded otherwise. This document represents the QCA's preliminary view and is intended to give
stakeholders an insight into that view to encourage further contributions. The QCA's application of
s.138(2) and its thinking maghangetowards its final decision, which will be informed by submissions
made in response to this document.

The QCA encourages stakehokler comment on this draft decision. Submissions are invited pynb
Tuesday3 DecembeR014.

Vii
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INTRODUCTION

Backgrond

Queensland Rail is a statutory authority that owns and operates an 8,000 kilometre rail network, including
the commuter lines in south east Queensland, as well as the western system, and the Mount Isa and
north coast lines (sedigure ). It alsooperates the state's suburban and ledistance passenger
services.

Declaration forthird party access

The services provided by Queensland Rail's {stiaige rail network were declared by regulation in 1997,

making the services subject to the third padccess provisions of the Queensl&@uwimpetition Authority

Act 1997(the QCA Act). As a result of that declaration, Queensland Rail, access seekers and access
holders gained rights and obligations relating to the negotiation of the terms and conditfiarxess to
vdzSSyatlryR wkAfQa NIAf GNIYAaALRNI AYyTNI adNHzOG dzNB @
¢KS 0St2gmNI Af 6 0NF O1 0 aycSsiupdriafling @Gaundlemakad Mé QAQA2 G KS
approved for the then QR Network, as amended in June 2010 to include new tariffs andetinfj

rules.

The access regime established by Part 5 of the QCA Act is a negotiate/arbitrate model. That is, the primary
responsibility is on the access provider and access seeker to negotiate on price amdcedierms, with

the QCA becoming involved lgrunder certain circumstancesfor example, where agreement cannot be
reached and either party has lodged a dispute notice with the QCA.

Historyof this draft decision

Following its creation, Queensland Rail commenced a process to transition from bkjagt$o the 2008
undertaking to one that better reflected its assets and business structure. The history of this process is as
follows:

(@) March 2012; Queensland Rail submitted the 2012 DAU which sought to replace its 2008
undertaking with a set of reqeements more suited to a network operator which is not vertically
integrated with an abowvail freight business

(b)  April 2012¢ QCA released an Issues Paper on the 2012 DAU

(c) February 2018 Queensland Rail withdrew its 2012 DAU and submitted the Februa/RAU
(the 2013 DAU). In doing so, Queensland Rail indicated that it had revised the 2012 DAU to reflect
concerns raised by its stakeholders

(d)  April and May 2018 the QCA hosted a series of workshops on issues in the February 2013 DAU,
including aboveail operational issues, western system pricing, standard access agreements
(SAAs), Mount Isa pricing and investment framework matters

! Queensland Rail was created in 2010 when the Queensland Government split the former QR Ltd prior to
privatising QR National Limited (now Aurizon Holdingsited¢ which provides both above and below rail
services). Queensland Rail owns most of the former QR Ltd rail network in Queensland, apart from the tracks
in central Queensland owned by Aurizon Network Pty Ltd (formerly QR Network Pty Ltd). AnoihenA
Holdings subsidiary, Aurizon, operates the aboai€assets formerly owned by QR National Limited

viii
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(e) June 2013 Queensland Rail resubmitldts 2013 DAU and included, for the first time, its
proposed voluntary reference tariffs for the western system

()  June 2014 the QCA released its consultation paper on western system coal tariffs in the 2013 DAU
along with a report on the western systepnepared by its rail consultant, B&H Strategic Services
(B&H)

(g) June 2014 the QCA conducted a workshop with stakeholders on western system coal tariffs

(h)  Octdber 2014¢ the QCA releasetthis draft decision.

Submissions o@Queensland Rail's DAU

The QCA received nine submissions in response to the February 2013fBu&ldn general matters, and

a further five on matters discussed at the workshops hosted by the QCA in April and May 2013. The QCA
has treated submissions on the February 2013 DA&libsissions on the June 20D3U, as the February

and June 2103 DAUs were identical, apart from the inclusion of the western system tariff.
{dzo6YAdaA2Yya AdzZLILRNISR Ylye aLsSoda 2F vdsSSyaftl yR
sought to addres some stakeholder concerns as part of transitioning away from the provisions of the
undertaking. Stakeholders said that some key maftérewever,had not been addressed and those
matters that had been revisited had not addressed all of their concerns.

As a result, stakeholders continued to raise material concerns that Queensland Rail's 2013 DAU was
imbalanced and provide®Queensland Raivith excessivediscretion in particular in relation tothe
proposals for:

(@) application and scope including that the2013 DAU does not apply to all of Queensland Rail's
declared assets

(b) the negotiation procesg including that Queensland Rail has provided itself with too much
discretion over the nature of information exchanged, the tifremes and the circumstances when
it could cease negotiations

(c) pricing principleg namely that Queensland Rail's principles for how it will set and negotiate prices
for access gave it too much discretion in setting access charges. Stakeholders were also concerned
on a lack of clarity o@ueensland Rail's pricing for its Mount Isa Line, particularly where the
customers' assets were sunk and they ffied alternative transport options

(d) principles and requirements for operating the netwarincluding that Queensland Rail had
provided itself vith excessive discretions in how the network was to be managed and that there
was a lack of information on how changes to the relevant requirements should occur

(e) reporting( including on the type and quality of information Queensland Rail was to report on a
regular basis to demonstrate compliance with its obligations

(f)  standard access agreements (SAApmMely that as part of streamlining the SAA provisions,
Queensland Rail has tilted the balance of obligations and responsibilities away from it and towards
acess holders

(g) investment frameworlg including that Queensland Rail had removed any obligation to extend the
network.

In addition to these broad ranging concerns, stakeholders had very particular and detailed concerns on
Queensland Rail's proposed westersteyn tariff.
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The QCA receivefive submissions on Queensland Rail's June 2013 DAU all of fatigkedon the
proposed western system tariff. The QCA received a furtiversubmissions after the release of the
QCA's consultation paper on this matter.

Queensland Rail had proposed a tariff of $22.22/'000 gross tonne kilomgftld which was 20% higher
than the 201814 tariff ($18.56/'000 gtkapplying at the time Queensland Rail considered that this tariff
reflected an appropriate return on the asseteeded to deliver capacity for coal trains as well as higher
maintenance costs and investment to maintain the operating capability of the line.

In contrast, stakeholders considered this tariff was excessive, in particular in comparison to other coal
networks where tariffs were lower and performance standards were superior. They argued that the QCA
should revisit the asset valuation, in particular given the step increase (82%) in maintenance costs.

The QCA sought to address stakeholders' concernsdwdimg two tariffoptionsin its consultation paper
($13.59/'000gtk and $17.21/'00@tk) thatillustrated different approaches to valuing the western system
assets.

Stakeholders' positions on the consultation paper reflected polariseivs On the oe hand,
Queensland Rail argued that its original proposal was reasonable and that both of the QCA's tariff options
were too low. In contrast, all other stakeholders (tlee train operator and coal companies) argued that

the QCA needed to revisit its &@ssvaluation as the $13.59/'000 gtk option in the QCA's consultation
paper was still too high given the service characteristics of the western system.

The QCA's considerations

The QCA has considered Queensland R&I8 DAlANd stakeholder submissionsaacordance with the
assessment criteria in s. 138(2) of the QCA Act. This states that the QCA may approve a DAU only if it
considers it appropriate having regard to:

(@) the object of Part 5 of the QCA Act, which is:

... to promote the economically efficiemtperation of, use of and investment in, significant
infrastructure by which services are provided, with the effect of promoting effective competition
in upstream and downstream markets (s. 69E).

(b) the legitimate business interests of the owner or operatbthe service

(c) if the owner and operator of the service are different entitiethe legitimate business interests of
the operator of the service are protected

(d) the public interest, including the public interest in having competition in markets (whethestor n
in Australia)

(e) the interests of persons who may seek access to the service, including whether adequate provision
has been made for compensation if the rights of users of the service are adversely affected

(f)  the effect of excluding existing assets for pricpurposes

(g) the pricing principles is. 168A of the QCA Act, which in relation to the price of access to a service
are that the price should:

0] generate expected revenue for the service that is at least enough to meet the efficient costs
of providing accest® the service and include a return on investment commensurate with
the regulatory and commercial risks involved

7

@ Ftft2¢ F2NIJ YdzZ GATMLI NI LINAOAY3I | yR LINAOS RAA&ONJ

Xi



Queensland Competition Authority Introduction

(i) not allow a related access provider to set terms and conditibasdiscriminate in favour of
the downstream operations of the access provider or a related body corporate of the access
provider, except to the extent the cost of providing access to other operators is higher

(iv) provide incentives to reduce costs or othes& improve productivity

(h) any other issues the Authority considers relevant (the interests of access holders and their
customers).

It is not opento the QCA to approve an access undertaking that does not include the matters required by
s. 137. These are:

(@) an expiry date

(b) provisions for identifying, preventing and remedying conduct by an access provider that provides,
or proposes to provide, access to itself or a related body corporate that unfairly differentiates in a
material way between access seekersn@gotiations) and access holders (in providing the service)

(c) provisions preventing an access provider that provides, or proposes to provide, access to itself or a
related body corporate recovering, through the price of access, costs that are not reasonably
attributable to the provision of the service.

Sections 137(2) and 138A set out matters which may be included in an access undertaking.

Nature of this document

Queensland Rail has submitted the 2013 DAU usd&B6(1) of the QCA Act. Underl36(4), theQCA

must consider the DAU and either approve, or refuse to approve, it. If it refuses to approve the DAU,
under s. 136(5), the QCA must give reasons and state the way in which it considers it is appropriate to
amend it.

The QCA Act does not provide foetmaking of a draft decision. However it is common practice for
regulators generally, and for the QCA, to publish a 'draft decision' to provide stakeholders with an
indication of its views at a reasonably advanced point in time to allow stakeholders pamtapity to

make submissions on them. In keeping with that practice, the QCA has styled this document as a draft
decision.

However, it is important to be clear that this document is not a draft version of a final decision, and it has
no force of itself There should be no expectation that it presents views and recommendations as to how
to amend the 2013 DAU which will prevail to the end of the decision making process unless the QCA is
persuaded otherwise. Rather, this document represents the QCAsnprary view and is intended to

give stakeholders an insight into that view to encourage further contributions. The QCA's application of
s.138(2) and its thinking may develop further or differently towards its final decision, which will be
informed by sibmissions made in response to this document.

Structure
This draft decision follows the structure of the 2013 DAU, including:

(&) Chapterl: Applicationand scope;, considers the extent to which the 2013 DAU applies to the
entirety of Queensland Raikieclared service

(b)  Ohapter2: Negotiationand capacity managementconsiders Queensland Rail's process for
negotiating with access seekers and its discretion to allocate capacity between competing access
seekers

(c) Ohapter3: Pricingprinciplesg considers theprinciples for setting access charges. The chapter also
proposes a pricing rulat contract renewafor the Mount Isa line

Xii
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(d) Ohapter4: Network management principles (NMP) and the operating requirements manual (ORM)
¢ considers the appropriateness of theles in the NMP for how Queensland Rail will demonstrate
capacity, coordinate maintenance and schedule and operate trains. The chapter also considers the
technical matters in the ORM that Queensland Rail proposes be removed from the SAAs and placed
on the web

(e) (hapter5: Reporting¢ considers Queensland Rail's proposed approach to reporting and audit of
costs, performance and compliance with the undertaking

()  Ohapter6: Administrativeprovisionsg considers Queensland Rail's structural changes to streamline
the operation of administrative provisions, including for dispute resolution and tariff reporting

(g0 Ohapter7: SAAZ considers Queensland Rail's access agreement principles and the coal SAA

(h)  Chapter8: Western systentariff ¢ considers the best approach the reference tariffs for the
western system

0] Chapter9: Investmentframework planning and coordinatiog considers Queensland Rail's
treatment of its obligation to extend the netwark
Consultation on the draft decision

The QCA invites submissions from feed parties on this draft decision. In particular the QCA seeks
submissions on:

(@) the QCA's preliminary views on the various aspects of the DAU, as set out in this document
(b) the QCA's proposed treatment for the western systdéimapter 8).

The QCA seeks submissions in relation to this draft decision no later irarob Tuesday, 23 December
2014.

The QCA will weigh the arguments and information put forward by Queensland Rail supporting its 2013
DAU, stakeholders' comments and submissiossyell as the QCA's own analysis.

The QCA will be assisted if submissions are made in the context of the assessment csterd8(R) of
the QCA Act, including the relative importance of matters where the application of the assessment criteria
leads to conflicting or inconsistent conclusions.

Xiii
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LEGISLATIVE FRAMEWOR

In assessing the 2013 DAU, the QCA has had regard to all the nspiéerBed in s138(2) of the QCA Act.
In particular, the QCA has considered:

(@) whether the DAU provides for an appropriate balance between the interests of stakeholders

(b) the economically efficient operation of, use of and investment in QueenslandBaileail
network and the effect on competition in upstream and downstream markets including those for
above rail freight market and for domestic and export coal markets

(c) the legitimate business interests of Queensland Rail on a range of matters, pastithada it
should be able to earn a return on investment commensurate with the regulatory and commercial
risks involved in providing the beleail service

(d) the interests of access seekers and access holders on a range of matters, particularly that they pa
price that reflects efficient costs

(e) the public interest, noting that it can include a wide variety of matters

(f)  pricing principles, including providing reasonable certainty for developing access charges.

Section 138(2¢ general observations

The mattersto which the QCA must have regard are set out in s. 138(2) of the QCAistchapter
discusses in a general sense how the QCA proposes to have regard to those matters in making its draft
decision.

The discussion in this chapter preseaterarchingobservations that form the foundation of the analysis
in later chapters. Those chapters consider issues by reference to this discussion and to a specific
discussion of the matters in s. 138(2) as relevant.

In reaching its draft decision the QCA has haghrd to all the paragraphs of s. 138(2). However, in the
interests of readability the discussion in later chapters often considers the issues not by express reference
to each paragraph of s. 138(2), but rather by reference to the substance of the medteiined in those
paragraphs.

The QCA notes that the issues that arise in its consideration of the 2013 DAU are often in the nature of a
tension between the legitimate business interests of Queensland Rail and the interests of access seekers
and access Hders. In very broad terms this is a tension between Queensland Rail recovering its efficient
costs and earning a normal return on investment and access seekers and access holders paying a
reasonable price.

This tension can be seen in thght of thepotentially conflicting considerations of $38(2). The QCA Act

leaves the weight to be given to these matters and the balancing of thietime discretion of the QCA.

Overall the QCA is of the view that the 2013 DAU should provide an appropriate bdlatween the

interests of Queensland Rail and the interests of access seekers and access holders. The correct balance
between these interests will contribute to the economically efficient operation of, use of and investment
Ay vdz§SSyaf I vial netwlork &n@ fhe @rdnbtidnsof effective competition in upstream and
downstream markets.

It is possible thathese interests can align. For example, efficient expenditure can encompass a range of
investment and operating activitiesn general terms Queestand Rail has an interest in having the ability
and incentive to invest in and operate the network to provide the service in a manner which meets its

Xiv
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legal obligations (on a range of matters) and its customers' requirements, both present and futuré, whils
earning a normal return. The interests of access seekers, access holders (and the public) are that
Queensland Rail is able to invest in and operate the network to meet those same ends at a price that
reflects efficient costs. Where these conditions ahieved the interests of Queensland Rail, access
seekers, access holders and the public are aligned. Effective competition in markets upstream and
downstream of the network will be promoted.

The object of Part 5

Section 138(2)(a) requires the QCA todasgard to the object of Part 5 of the QCA Act. The object of
Part 5 is in s. 69E. It is to promote the economically efficient operation of, use of and investment in
significant infrastructure by which services are provided, with the effect of promodfigctive
competition in upstream and downstream markets.

These explicit references in s. 69E to three aspects of efficiency in the operation of, use of and investment
in the QueenslandRail rail network correspond, respectively, to the productive, alto@and dynamic
dimensions of efficiency as used and understood by economists.

While the QCA has not conducted a market definition analysishastiherefore not reached a conclusive
view on what constitutes a particular upstream or downstream markes, fCA notes that access to the
Queensland Rail rail network may have significance for competitiointar, alia, the market for freight
services, including through the operation of contracting and operating requirements embodied in
Queensland Rail's propal. Moreover, while th@CA accepts the passenger services and freight markets
are distinct, the QCA has had regard to concerns that Queensland Rail may favour itsadljmsgsenger
business to the detriment of abowail freight business.

Thelegitimate business interests ofu®@enslandrail

Section 138(2)(b) requires the QCA to have regard to the legitimate business interests of the owner or
operator of the service, in this case Queensland Rail.

Queensland Rail will have a legitimate busirniessrest as a belowail operator in a range of issues that
arise for consideration. By way of example it will have a legitimate business interest in earning a return
on its investments commensurate with the regulatory and commercial risks involved ffective
negotiation framework, earning revenue it expects from access holders' contracted train service
entitlements (TSEs)hrough reasonable taker-pay arrangements and a fair and balanced capacity and
investment framework.

Queensland Rail has made anmber of submissions in support of the 2013 DAU which outline its view of
its legitimate business interests and to which the QCA has had regard in making this draft decision. The
QCA refers to aspects of these submissions in later chapters.

The public inerest

Section 138(2)(d) requires the QCA to have regard to the public interest, including the public interest in
having competition in markets (whether or not in Australia). The public interest may include a wide
variety of matters and is a concept whiichports a discretionary value judgement.

As suchthere is a public interest in the promotion of competition in upstream and downstream markets,
employment opportunities in Queensland, a fair and balanced capacity and investment framework and
the longterm growth of mining and other industries and the future economic prosperity of the
O2YYdzyAGGASE GKFG NBfe& 2y FkalRetwdrBNIIAOS vdsSSyatl yR
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The interests of access seekers

Section 138(2#) requires the QCA to have regard to the interedtpersons who may seek access to the
service, including whether adequate provision has been made for compensation if the rights of users of
the services are adversely affected.

Submissions made during consultation are particularly relevant in havingdréma. 138(2)€). The QCA
has had regard to these submissions and refers to them in later chapters as they relate to particular
issues.

In this instanceaccess seekers' interests incudhn effective negotiation frameworkransparent and
public infomation about access to and use of the netwoadequate reporting effective transitional
arrangements as one undertaking replaces ancttacess principles thare effective for a balanced
negotiation orrenewal of an access agreemergtandard accessgaeements that represent a fair risk
allocation effective obligations to maintain the netwkyand a workable and effective extension and
expansion framework.

The effect of excluding existing assets for pricing purposes

Section 138(2)(f) requires the Q@& have regard to the effect of excluding existing assets for pricing
purposes.

This issue has been considered by the QCA in some detail as part of proposing a tariff for the western
system (see Chapter 8).

The pricing principles in section 168A
Section B8(2)(g) requires the QCA to have regard to the pricing principled &8A.
The pricing principles in relation to the price of access to a service are that thesipoickel:

(a) generate expected revenue for the service that is at least enough to meeffitient
costs of providing access to the service and include a return on investment
commensurate with the regulatory and commercial risks involved; and

(b) allow for multipart pricing and price discrimination when it aids efficiency; and

(c) not allow a relatel access provider to set terms and conditions that discriminate in
favour of the downstream operations of the access provider or a related body corporate
of the access provider, except to the extent the cost of providing access to other
operators is higherand

(d) provide incentives to reduce costs or otherwise improve productivity.

The intent of the pricing principles is to provide a transparent framework for determining price limits, the
structure of access charges and associated pricing matters. fratiswork should afford Queensland

Rail, access seekers, access holders and the public reasonable certainty surrounding the processes for
RSOSt2LIAYy3 I 00Saa OKI NESlaetwbrR.NJ vdzSSy aflyR wlkAfQa o685

Any other matters the QCA thinks are relevant
Secton 138(2)(h) requires the QCA to have regard to any other issues it considers relevant.

This paragraph is expressed in broad terms and gives the QCA considerable latitude. However, a
consideration of other relevant issues has not arisen in this drafisaecother than in relation to the
interests of access holders and easers which the QCA considers relevant under this paragraph. The
interests of these stakeholders broadly coincide with the interests of asmeers;however, specific

issues for amess holders and endsers are discussed in later chapters as relevant

XVi



Queensland Competition Authority Application and scope (Part 1)

1 APPLICATION AND SEQART 1)

t NI m 27F v dRASHAY tdntyid pravisins eéndthe scope of access, provisions for
non-discriminatory treatment of its above rail operations, Hegcing and on the term of the
undertaking.

Stakeholders said Queensland Rail had removed many of the controls contathed2id08
undertaking that were necessary for access to be provided equitably and efficiently.
Stakeholders said that greater clarity and controls were needed to ensure that Queensland Rail
did not act in a manner that favoured iéboverail passenger sgices. Stakeholders also said
that the term of the undertaking be no more théour years.

The QCA accepts that Queensland Rallaverail passenger services do not compgtehe
same markets as its othamccess holders and seekaasd that QueenslandRail also has
passenger priority obligations under the Transport Infrastructure Act.198vertheless, these
passenger priority obligationseed to be balanced against the rights of access seekers and
holders to gain effective access to the declarediser The QCA has proposed amendments to
achieve this.

The QCA accepts Queensland Rail's proposal that the undertaking expire on 30 June 2017. This
expiry date is consistent with the period over which the western system reference tariffs have
been assessl and provides an early opportunity to further refine the operation of a new
regulatory approach for Queensland Rail.

1.1 Introduction

Part 1 of Queensland Rail's 2013 DAU sets out the core pringigespe of the undertaking
and nondiscriminatory treatment, that the rest of the undertaking has regard for and is
constructed around.

This chapter is organised to consider the following matters:
(@) scope of access in the undertakiri@gtion1.2)

(b)  provisionsfor nontdiscriminatory treatment$ection1.3)
(c) ringfencing arrangementsSgction1.4)

(d)  duration of the2013 DAUSection 1.5).

1.2 Scope of access in the undertaking

The QCA Act declares for access 'rail transport infrastructure' for which Queensland Ril, or
successor, assign or subsidiary is the ‘railway managesQ¢l)(b)).

The Transport Infrastructure Act 199@he TI Act) defines 'rail transport infrastructure' as

'facilities necessary for operating a railway' such as railway track and othertinttase

associated wittaNJ A f g @ Qa 2LISNI A2y 6SdaAd ONARISaAT adl
of rail transport infrastructure does not include maintenance depots, office buildingsadlivth

stockthat operate on a railway (T1 Act, Schézl: 62&633).

The 200&indertaking mirrors the Tl Act's definition of rail transport infrastructure.
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In the 2013 DAU (like the 2012 DAU), Queensland Rail proposed narrowing the scope of the
access undertaking by excluding:

(@) access by freight train services to those parts of the rail network provided for the benefit
of passengers or passenger train servigasgenger infrastructure)

(b) rail transport infrastructure (as defined in the TI Act) for which Queensland Rail was the
railwaymanager but not the owner, leasee or sldasee ¢wnership test(cl 1.2.1(b)(i)).

Passenger infrastructure

Queensland Rail argued that the QCA Act did not require a voluntary access undertaking to
apply to all of a declared service. It said that areasseeker could seek access to the excluded
part of the declared service through the QCA Act (Queensland Rail, sub. ne27): 26

Accordingly, Queensland Rail proposed to exclude from the scope of the 2013 DAU access by
non-passenger train services to dbe parts of the network provided for the benefit of
passengers or passenger train services including:

(@) stations and platforms used predominantly for passengers or passenger train services

(b) yards and associated facilities used to stage, maintain or stdiegaitock used for
passenger train services (Queensland Rail, sub. no. 18: 46).

Queensland Rail added that yards and associated facilities used for -sitlitig maintenance
were not part of the declared service and the 2013 DAU excluded them to prcieidiy about
their treatment (Queensland Rail, sub. no. 2: 27).

vdzSSyatlryR wlAf alFAR GKS Hjpapgyingtb thosd aks¢tSrRostli 2 0 S
likely to attract access seekers. It said that freight train services had already established
operational facilities such as crew change points, marshalling areas and designated areas to
attach and detach wagons. Therefore, it was unlikely that freight train services would require
access to the excluded passenger infrastructure (Queensland Raih@WR: 2627).

Queensland Rail said if it were to expand the scope of the undertaking to include access to
passenger assets, then that would require detailed provisions, and said:

This could potentially result in detailed and complex provisions haingcessarily included in
AU1¢ as those provisions would need to be able to address all potential access requests and
circumstances relating to various types of freight train services and stations, platforms and other
passenger rail infrastructure. Prowiss of that nature may also potentially result in either a risk

of gaps or the need for general catah provisions (Queensland Rail, sub. no. 2: 28).

Queensland Rail also proposed to publish line diagrams on its website showing its rail network
and exiging private infrastructure connection points to the network. Queensland Rail also
proposed to provide a description of amendments to the line diagrams and review and notify
the QCA about any amendments to those line diagrams at least every six monih2.g)l

Ownership Test

Queensland Rail said it was not in a position to provide access rights to rail transport
infrastructure for which it was the railway manager but did not own or lease the infrastructure

or land on which it sits. Queensland Raibs#h to exclude rail infrastructure which it did not

own or lease from the scope of the 2013 DAU. Queensland Rail said that access to privately
owned rail infrastructure would be governed by the QCA Act rather than the 2013 DAU
(Queensland Rail, sub. n®:110).
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Stakeholders argued that the scope of access in the 2013 DAU (like the 2012 DAU) was narrow,

particularly compared with the 2008 undertaking that includes a range of beddwacilities
and services necessary to operateair service.

Passenger infrastructure

Aurizon was concerned Queensland Rail's definition of rail transport infrastructure created
ambiguity around the services it would provide as part of accesssrigd the services it would

treat as ancillary serwes, and therefore price separately to access charges. Aurizon also raised
an issue with Queensland Rail's proposal to exclude access to stations, platforms, yards and
depots used predominantly for passenger services (Aurgdn no. 27: 10).

On line dagrams, Peabody said that any material changes should be communicated with
affected customers and end users (Peabody sub. no. 34: 3). To provide certainty to the access
holder, Aurizon and Glencdrgroposedthe inclusion ofa dispute resolution mechanis to
prevent Queensland Rail from making inappropriate changes, such as removing parts of the rail
network which are in used in existing freight operations (Aurisab. no. 27: 10; Glencarsub.

no. 34.8).

Glencore proposed chamgythe 2013 DAU to itlude:

1 A restriction on removing rail transport infrastructure from the rail diagrams which is
utilised for contracted access rights; and

1 A right for access seekers/holders to dispute whether rail transport infrastructure should
have been removed from thail diagramg(Glencore sub. no. 34:.8)

QCA analysis and draft decision
Passenger infrastructure

The QCA accepthat access seekemare entitledto seek access to declared services through
the QCA Act, when access is not explicitly provided through groepd undertaking.
However, the purpose of an approved undertaking is to provide clarity on the declared services
that are subject to access. Given this, where possible, an approved undertaking should clearly
outline the services that are subject to @ss and the processes through which any changes to
these services can be made.

The 2008 undertaking applied the definition of rail transport infrastructure, consistent with the
Tl Act, namely, facilities necessary for operating a railway such as railacy &nd other
infrastructure associated withNJ A f g 2 Qa 2LISNI A2y o0Sd3Id oNARISA

Queensland Rail has advised that freight operators are unlikely to require access to the
passenger rail infrastructure services it proposed for &sioh because operators have their
own operational facilities for crew changes, marshalling areas and designated areas to attach
and detach wagons. However, the QCA cannot rule out circumstances where access to
passenger rail infrastructure services mayriecessary for instance, emergency access where

a freight train breaks down.

It is important to ensure that appropriate access to the declared service is granted consistent
with the QCA Act. In its draft decision on Aurizon Network's 2008 DAU, thes&)Cit was:

2 All submissions by Xstrata are referenced as Glencore. Glencore merged with Xstrata in May 2013, and the
group changed its name to Glencore plivay 2014.




Queensland Competition Authority Application and scope (Part 1)

.. important that access to the declared service is not diminished by a lack of access to land,

electricity or ancillary services essential for the use of rail transport (QCA, September 2008 : 13

14).
To do otherwise would create uncertaynfor an access holder and access seeker and represent
a potential 'holdup' opportunity where a thireparty operator may be unnecessarily prevented
from accessing a declared service.

The QCA therefore requires Queensland Rail to define access congigitetihe definition in
Part 10 of the 2008ndertaking.

"Access" means the neexclusive utilisation of a specified section of Rail Infrastructure for the
purposes of operating Train Services

"Rall Infrastructure” means Rail Transport Infrastructure inolgidll stations and platforms

"Rail Transport Infrastructure" as defined in the Tl Act for which [Queensland Rail] or a related
party of [Queensland Rail] is the railway manager

The QCA understands that access to the stations, platforms, yards and depdie
metropolitan network may already be fully used by Queensland Rail's passenger freight
business, particularly in peak periods. However, for the purposes of transparency and
accountability, it is important that Queensland Rail's passenger businefisadly contract

access rights in a manner similar to the process whereby-frarty freight operators negotiate
access agreements. Only in this way can the QCA properly consider any access disputes
regarding access to Queensland Rail's declared ssriridhe metropolitan network.

Draft decision 1.1

i The QCA requires Queensland Rail to amend its proposal to align the definitio
accesswith the definition of rail transport infrastructure in the Tl Act and with the
definition in Part 10 of the 2008 undertaking.

Line diagrams

The QCA accepts Queensland Rail proposal to publish its line diagrams on its website is
appropriate. In the 2013 AU, the line diagrams are relied on only as a way of providing
information. This is because Queensland Rail's network that is declared for access is defined by
reference tos. 250(1)(b) of the QCA Act. This is in contrast to the 2008 undertaking whkre ra
infrastructure for access is defined in part by reference to line diagrams.

That said, in a practical sense, line diagrams establish and clarify the boundaries of the network
and provide certainty to access holders and a ready reference guide for asmdess during

the access negotiation process. The accuracy of line diagrams is important for promoting
competition in the aboveail markets.

Therefore, the QCA considers that Queensland Rail should ensure the accuracy of the online line
diagrams. Té QCA also considers that Queensland Rail should consult its customers before
amending the line diagrams and the 2013 DAU should include a dispute resolution process for
disputes relating to the accuracy of the online line diagrams. That mechanism oviitlgr
certainty to Queensland Rail's customers.
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1.3

Draft decision 1.2
i The QCA requires Queensland Rail to amend its proposal to:
(@) warrant the accuracy of the online line diagrams
(b) consult all existing access holders and access seekers of any proposed
amendmentsto the line diagrams
(c) follow the Part 6 dispute resolution processes in the event an access holde
access seeker raises a dispute about the accuracy of the line diagrams

(d) update the online line diagrams, subject to the outcome of any dispute
resolution process, and notify all access holders and seekers as soon as th
line diagrams have been updated

(e) update the online line diagrams if the QCA identifies any inaccuracy in then
(either due to its own investigations or in response to complaints from acce
holders and access seekers).

Ownership test

The QCA Act states the following service to be declared by the Ministers for access under Part 5,
division 2:
the use of rail transport infrastructure for providing transportation by rail if the infrastructure is

used for operating a railway for which Queensland Rail Limited, or a successor, assign or
subsidiary of Queensland Rail Limited, is the railway manage5@.

The QCA is obliged to regulate in accordance with the QCA Act. The QCA is not in a position to
consider Queensland Rail's proposal to exclude or remove any part of the service that has been
declared by Ministers.

Therefore, the QCA requires thalhe 2013 DAU should include access to all rail transport
infrastructure for which Queensland Rail is the railway manager.

Draft decision 1.3

i The QCA requires Queensland Rail to amend its proposal so that the 2013 D
consistent with s. 250 of the QCA Acsuch that the 2013 DAU applies to all re
transport infrastructure for which Queensland Rail is the railway manager.

Non-discriminatory treatment

The QCA Act requires that the access provider must not unfairly differentiate between access
seekers in agotiating access agreements, and users in providing access, in a way that adversely
affects their ability to compete $s100(2)and 168C). This applies whether or not the access
provider is vertically integrated.

These provisions were introduced by t2010 amendments to the Act to address industry
concerns that privatising Aurizon's integrated aboeead belowrail coal business in central

Queensland would adversely affect competition in aboai services. Therefore, there are no
corresponding proviens in the 2008 undertaking.

vdzSSyatlryR wlAfQad WHnmo 51! !

The 2013 DAU (like the 2012 DAU) proposed that Queensland Rail would apply the undertaking
consistently between access seekers in the same circumstances and would not unfairly
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differentiate betweenaccess seekers or access holders, in accordance wifl® and s168C of
the QCA Act.

Queensland Rail said that although it was a vertically integrated business with -adade
belowrail activities, its aboweail operations were passenger train sendcéhat did not
compete with thirdparty train services. As it did not compete in its aboa activities and its
obligations as a railway manager were subject to the provisions in the TI Act, it effectively acted
as a norvertically integrated access guider in respect of access to its rail network
(Queensland Rail, sub. no. 2: 14, 17, 21pahticula:

(@) TheTl Act preserved train paths for regularly scheduled passenger train services and
obliged Queensland Rail to give priority to regularly schetipkessenger train services in
allocating available train pathsq.266 and 266A of the Tl Act) (Queensland Rail, sub.
no. 2: 18)

(b)  Thenetwork management principles (NMPs) in the DAU were designed to ensure train
operators (including Queensland RaiBre treated consistently and transparently in
respect of scheduling and on the day of operations.

{ 01 1 S Ke®hmestdNa Q
Stakeholders were concerned that Queensland Rail's proposed restrictions on differentiating

between access seekers and users stitldebpe for Queensland Rail to hamper their ability to
compete effectively. Iparticular:

(@) Therequirement that the undertaking apply consistently between access seekers in the
same circumstances was too restrictive, given the circumstances of all seeésss
would differ in at least some respects (Aurizon, sub. no. 46 Sub. no. 27: 11)

(b)  While Queensland Rail was not vertically integrated with a freight train operator, its
vertical integration of passenger train and below rail operations had tiential to
conflict with its obligations to provide access for freight services (Asciano, sub.89;
sub. no. 26: 1A3; Aurizon, sutmo. 9: 1516; sub. no. 27: 11). In this regard, Asciano
said

® Queensland Rail had an incentive to develop preesghat minimised the
potential for freight rail operations to interfere with Queensland Rail passenger
operations. Typically these impacts related to operational issues such as pathing
priority and track occupations or allocation issues with the cos@ueensland
Rail's aboveail and belowrail services (Asciano, sub. no. 26: 12)

(i) it was more appropriate that the regulatory process treat Queensland Rail as a
vertically integrated access provider, albeit one that had substantially reduced
financial incatives to discriminate against thisparty users of its network as they
were not in direct commercial competition with Queensland Rail (Asciano, sub.
no. 26: 13).

Stakeholders also commented on the need for #fiegcing arrangements due to Queensland
Rails vertically integrated structure that matter is discussed igection 1.4 of this draft
decision.

QCAanalysis and draft decision

The provisions in the QCA Act deal primarily with situations where a vertically integrated
provider competes with third parties in an abexal market. Queensland Rail's passenger
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services do not competm the freight servicesnarketand the requiremerg are less onerous
for Queensland Rail than for Aurizon Network.

Nevertheless, Queensland Rail is a vertically integrated operatothren@CA Act requires that
its undertaking have provisionisat prohibit unfairly differentiating between access seekansi
prevent recovery of costs not reasonably attributable to a serfgcE37(1A).

' f 6 K2dzZa3K v dzS Sy aréill pgsBenger | sanfic@sado hod eo@idete withird-party
aboverail operators for customers, Queensland Rail might favour its passengeata@ms in
scheduling trains, beyond what is required in the TI Act.

The QCA accepts stakeholders comments that it is in the interests of access seekers and access
holders for freight services to be assured that they will receive equivalent terms andiooad

in matters such as train operations and scheduling, unless otherwise provided for in the
undertaking and subject to the constraints of the Tl Act.

Queensland Rail is a monopolist and unless constrained can discriminate betareén
therefore adversty affed, the interests of access seekers or users. Therefore, it is relevant to
have provisions that constrain Queensland Rail's behaviour.

In particular, Queensland Rail's proposalonly provide consistent treatment between access
seekers 'in the samcircumstances' is unclear, and leaves room for discriminatioth@rasis
of irrelevantor trivial grounds where the effects of that discrimination may havematerial
impact on the interests of access seekers and users. The QCA therefore requirésstha
restriction be removed.

Further, Queensland Rail has not set out in the 2013 DAU how it will apply the unfair
differentiation rules in s137(1A) of the QCA Act. The QCA considers that the DAU should be
amended to include key provisions from thengeal principles of nowliscrimination and
independence in Aurizon Network's 2010 undertaking (Aurizon Network, October 2010).cl. 3.2
These include requirements that Queensland Rail will not engage in conduct for the purpose of
preventing or hindering &ess, or provide more favourable access to a related party. They also
specify that Queensland Rail will provide consistent service, and an equal opportunity to obtain
access rights, to all access seekers. These amendments should address stakehottaes conc
that Queensland Rail has an incentive to favour its abailg@passenger operations.

These requirements are consistent with s.137(1A) of the QCA Act and in the interests of access
seekers and access holders. (38(2)(e) and (h))

The QCA notes that has also required changes to Queensland Rail's proposed NMPs to
enhance the consistency and transparency of the train scheduling and control processes, in part
to protect the interests of thireparty aboverail operators (se€hapter4 of this draftdecision).
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1.4

Draft decision 1.4

i The QCA requires Queensland Rail to amend its proposal so that it clearly set
how it will be prevented from unfairly differentiating between access seekers a
holders, by:

(@) removing the reference to 'in the sameircumstances' from cl. 1.3(a)

(b) amending cl. 1.3(b) to specify that, consistent wigh100 ands. 168C of the
QCA Act, Queensland Rail will

(1) not engage in conduct for the purposes of preventing or hindering an
access seeker's or access holder's access

(i)  not provide access to related operators on more favourable terms tha
the terms on which it provides access to competitors of related
operators

(i)  ensure all access seekers, irrespective of whether they are a
Queensland Rail party or a third party, are providedttvia consistent
level of service and given an equal opportunity to obtain access rights
subject to the express provisions of the QCA Act, the Tl Act and this
undertaking.

Ringfencing

A vertically integrated enterprise could potentially use its monogayver in the belowrail
market to gain an unfair competitive advantage in the aboaie market. For example, the
belowrail operator could pass confidential information about thpdrty operators to its
competitive arm, thereby providing its abovail business with an inappropriate competitive
advantage. Thus, vertical integration may lead to an actual or perceived conflict between
actions undertaken in the interest of the integrated organisation and obligations to-garty

train operators.

The QCAconsiders that effective rinrfencing arrangements go some way in reducing this
potential conflict. Those arrangements separate monopoly functions (i.e. baliwfrom
other business functions (e.g. aboxal) for organisational and accounting purposesd
include processes and protocols for managing information flows between the separated
business functions.

The ringfencing arrangements in the 2008 undertaking seek to address these issues by
including rules for accounting separation (cl. 3.2), denigsiaking in compliance with the
undertaking (cl. 3.4) and compliance and enforcement obligations (cl. 3.5).

Queensland Rail said in the material accompanying its 2012 DAU that its passenger train
services did not compete with thirgarty operators of trin services; therefore it did not
propose ringfencing provisions (Queensland Rail, sub. no. 2: 8). Stakeholders s&ehding
arrangements were required to ensure transparent cost allocation between Queensland Rail's
passenger business and beloail network business (Asciano, sub. no. 693,0; QRC, sub.
no.14: 3).

vdzSSyatlryR wlAfQad WHnmo 51! !

Queensland Rail reiterated that rifigncing requirements were relevant only for a vertically
integrated monopoly that competed with thirdarty operators indownstream competitive
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markets. Queensland Rail said that, although it was vertically integrated, its passenger train
services did not compete with thirgarty operators of train services, and said:
¢KS yIGdzNBE ' yR & NUzOG dzNB means theredi§ Boyraal scgpR forwl A f Q&
Queensland Rail to use its market power to limit competition in the above rail markets. Highly
prescriptive ringfencing requirements would therefore impose significant costs on Queensland

Rail without benefiting third pdly access seekers or access holders or promoting effective
competition in downstream markets (Queensland Rail, sub. no. 2: 34).

Queensland Rail said its constitution precluded it from operating-pessenger services that
competed in aboveail freight makets (Queensland Rail, sub. no. 2: 15). It said this made it
similar to RailCorp in New South Wales and V/Line in Victoria, that were also integrated rail
businesses whose abovail services did not compete with thigarty train services.
Queensland &l said RailCorp's access undertaking did not include specifiefennog
arrangements and the Victorian access regime containedfengng rules that were never
applied (Queensland Rail, sub. no. 2: 34).

Nevertheless, Queensland Rail proposed proumsiin the DAU to protect and manage the
confidential information of access seekers/holders (cl. 2.2).

Also, Queensland Rail said it would maintain separate accounting records for its declared and
non-declared services and comply with the costing mamygroved by the QCA, in accordance
with ss 159 and 163 of the QCA Act. Queensland Rail said it would work with the QCA on those
matters, and did not include those requirements in the DAU (Queensland Rail, s@b36}.

{G16 1SK2ft RSNBRQ O2YYSyida
Asciancsaid a ringfencing regime would allow users of the monopoly service to operate in the
market and make longerm investment decisions with a degree of confidence that they would

not be disadvantaged in the future. This regime should impose a degreetichi/eeparation
and transparent cost allocation on Queensland Rail, to migimis

(@) any cost shifting ocrosssubsidisation between the network business and passenger
service business

(b) the potential for Queensland Rail decisioraking on operational ccommercial matters
in its aboverail passenger business to disadvantage tpiadty users of the Queensland
Rail below rail business (Asciano, sub. no. 26: 13).

QCA analysis and draft decision

Ringfencing of activities and information is required when artically integrated entity
combines monopoly services with related operations that compete with third parties in another
market.

The QCA considers that, with Queensland Rail's existing operational structuréerringg
issues are unlikely to affect mmetition. This is because Queensland Rail's passenger
operations do not compete with other abowail operators. The QCA also accepts that
Queensland Rail's constitution prevents it from establishing alvaildreight operations.

However, there is noting to stop Queensland Rail's constitution from being changed to allow it
to operate freight trains. Indeed, a recent report by a Queensland parliamentary committee
recommended that Queensland Rail-ester the rail freight business to carry agricultural
commodities (Queensland Parliamentary Committees, June 201413)12 If that were to
happen, ringfencing arrangements would be required. Similarly, the sale of the Mount Isa line
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with the Port of Townsville may well raise other vertical integration emhpetition issues with
the nearby terminals at Abbot Point.

Therefore, the QCA considers that Queensland Rail's undertaking should provide for ring
fencing arrangements to be submitted by Queensland Rail before it enters an-edibseany
other marketin competition with thirdparty operators.

The QCA notes that there are other aspects of regulation that are related tdercgng of
information, but that are dealt with separately in the DAU.

First, there is confidentiality of information. QueenslaRdil has addressed that through its
proposed cl. 2.2 (segection 2.8 of this draft decision).

Second, there is separation of financial information that provides transparency about cost
shifting and crossubsidisation. This is addressed through the reporting requirements and
costing manual (segection 5.4.2 of this draft decision).

Draft decisiornl.5

i The QCA requires Queensland Rail to amend its proposal so that it is require
implement arrangements for ringencing information from its related party above
rail operator, if it enters a market in competition with third parties.

1.5 Duration of the2013 DAU

The QCA Act provides that an undertaking must state the expiry date, that determines the term

of the undertaking (SMO T O MU O ® C2NJ SEFYLIX ST ! dz2NART 2y bSi
including the 2008 undertaking that now applies to Queenslaaili Rave had initial terms of

about four years (excluding any subsequent extensions) and the first undertaking of Dalrymple

Bay Coal Terminal (DBCT) was for 4.5 years.

In the 2012 DAU, Queensland Rail had proposed a term of betfeeerand five years vith a
terminating date of 30 June. Stakeholders initially had differing views, and proposed terms
varying from three to ten years. However, in subsequent submissions on the 2012 DAU,
stakeholders indicated they were not opposed to a term of betwfmem andfive years.

In the June 2013 DAU, Queensland Rail proposed a term of less than four years, commencing on
GKS dzy RSNIF1Ay3Qa LIINRBGIE RIFIGSE YR GSNYAYyLFGAY

Queensland Rail said the term proposed was consistent with relevasitafian rail regulatory

precedent¢ F2NJ SEF YLX S ! we¢/ Q&8 TFANBG | &b tern. dzy RS NI
Queensland Rail also argued there was a low risk of circumstances changing during the term
proposed that would make the undertaking irrelevamtinappropriate, and said:

Too short a term may provide only limited certainty and too long a term risks circumstances
changing so the access undertaking is either no longer relevant or is inappropriate (Queensland
Rail, sub. no. 2: 190).

New Hope saidhe term of the undertaking should be no more than four years from 1 July
2013. It said the ligHtanded approach to regulation that Queensland Rail had proposed in the
DAU was untested (New Hope, sub. no. 28: 1).

® This is different from the February 2013 DAU tpabposed a term of between four and five years, depending
on when the new undertaking was approved within a financial year (the same as the 2012 DAU).

10
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QCA analysis and draft decision

An accesaundertaking provides a degree of certainty to all parties about the terms and
conditions of access over its life. In particular, the QCA Act requires the QCA to arbitrate any
dispute between an access seeker and access provider in a way that is cangitstehe terms

of an approved undertaking ($19(1)(a)).

In that context, the QCA accepts Queensland Rail's view that an undertaking with too short a
term will provide all parties with only limited certainty, while too long a term could result in
charged circumstances such that the undertaking was inappropriate. An excessively long term
would be particularly problematic for access seekers and users of the infrastructure as they
have no ability to seek to amend an approved undertaking.

Ideally, the ermination date would be later than Queensland Rail's proposal of 30 June 2017, as
it is unlikely the new undertaking will be approved before 1 January 2015, and that will only
leave 2.5 years before the term expires. Indeed, if past experience is amytirgo by, the

2017 DAU will have to be submitted sometime in 2015.

That said, the proposed term provides certainty while the undertaking is in place. A relatively
short term is also appropriate for a document that has been subject to the comprehensive
changes proposed by Queensland Rail to all aspects of its regulatory regime and given the
possible changes that may occur to the structure and management of the network into the near
future. In addition, the only reference tariff in the DAU, for coal sexion the western
system, is being assessed over a period ending 30 June 2017.

Therefore, the QCA considers that Queensland Rail's proposed undertaking termination date of
30 June 2017 is in the interests of access seekers and in the public interé88(&3(d) and (e)
of the QCA Act). On this basis, the QCA proposes to accept Queensland Rail's proposal.

11
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2 NEGOTIATION AND CBRA MANAGEMERPART 2)

Queensland Rail's 2013 DAU proposes the process for negotiating with access seekers including
the nature of information exchanged, the circumstances when Queensland Rail could cease
negotiations, the rules for allocating limited capacity betweempeting access seekers and the

rules for renewal rights.

Stakeholders said that Queensland Rail's proposal gave it too much discretion over a number of
those matters.

The QCA agrees with stakeholders comments and has proposed amendments so that the
negotiating parties are well informed, negotiations are timely, the process is certain and
balances the interests of access seekers and Queensland Rail as thediedperator.

The QCA has also proposed amendments to reinstate a queuing mechanism fdmglloca
capacity between competing access seekers and modified Queensland Rail's proposed renewal
rights so that the rules are more certain and balances the interests of existing access holders,
who have sunk investments, and Queensland Rail.

2.1 Introduction

TheQCA Act establishes the central role of commercial negotiation for parties wishing to secure
access rights.

An effective negotiation framework seeks to balance the legitimate business interests of an
access provider as the owner operator of the declagd service and the interests of access
seekers. It does so by defining the boundaries to, and the conditions of, negotiation enabling
parties to negotiate in a timely manner and on reasonable terms as well as protecting an access
provider from negotiatingwith a nongenuine access seeker. An effective negotiation
framework can promote successful negotiations and hence facilitate access.

The 2008 undertaking set out the negotiation framework that outlines the responsibilities of

Figure2 The negotiation framework

Indicative

Preliminary Access Intent to Access

information application Akp pllclatldon accessl negotiate Clonmnaes! agreement
rovided submitted acknowledge proposa notified Jegetiation executed
p provided
— - S ¥ S s ‘\ -
Queensland Queensland Queensland . .
- Rail Access seeker Rail Rail | Access seeker ‘ Both parties Both parties

Queensland Rail's 2012 DAU set out a similar negotiation framework. However it proposed
changes to a number of elements, including the timeframén® nature of information
exchanged and the circumstances when Queensland Rail could cease negotiations. It also
folded the capacity management section of the 2008 undertaking into the negotiations process.
In doing so, it removed the queuing mechanison &llocating capacity between competing
access seekers and modified the rules for renewing access rights.

12
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2.2

2.3

231

Stakeholders (e.g. Asciano, Aurizon, New Hope, and Glgneased concerns with a number of
those changes, reflecting a wiehat the 2012 DAU gav@ueensland Rail absolute discretion on
a number of matters.

Queensland Rail's 2013 DAU

Queensland Rail's 2013 DAU retained most of the 2012 DAU proposals. However, it amended
the basis for ceasing negotiation and the rules for allocating capacity betegapeting access
seekersas well aghe rulesfor renewing access rights. This chapter considers key aspects of
Queensland Rail's proposed negotiation framework, namely:

(&) nature of the information exchanged by parti€®¢tion 2.3)

(b) timeframes for action$ection 2.4)

(c) Queensland Rail's right to reject an access application or cease negotiguion 2.5)
(d) rules for allocating capacity between competing access applicatieti@n 2.6)

(e) rules for renewing access rightettion 2.7)

() other matters (e.g. cdidentiality provision) $ction 2.8).

The related matter of developing new standard access agreements is considered in Chapter 7 of
this draft decision.

Information exchange

The 2008 undertaking and the 2013 DAU set out two aspects of information exctarigg
the negotiations processvhichareinformation:

(@) required by Queensland Rail from an access seeker

(b)  provided by Queensland Rail to an access seeker.

Information required by Queensland Rail

The 2008 undertaking specifies the information an accedsesg@ovided to Queensland Rail to
describe its proposed train service and planned operations. Queensland Rail could also seek
additional information if it could reasonably demonstrate it needed this information to prepare

an indicative access propos@ghP) (2008 undertaking, schedules C and D, cls. 4.1(b), 4.2(b),
4.5.2(a)(ii)).

Queensland R&sl2013 DAU

Queensland Rail's 2013 DAU was unchanged from the 2012 DAU and proposed specifying the
information requirements on its website rather than includingetih in any approved
undertaking. It also proposed that it might seek additional information from access seekers
whenpreparing anAP.

Queensland Rail said it was not necessary to include the information requirements in an
undertaking, as its passenger diness did not compete with third party abovail freight
operators. Queensland Rail said that its proposal would result in a more efficient and timely
process for updating those requirements, as it would not be required to subndtaé
amending accesandertaking DAAU, which would enable it to keep the requirements up to
date and readily available to customers (Queensland Rail, sub. no47) 46

13
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Stakeholders' comments

Stakeholders (Asciano and Aurizon) were concerned that Queensland Rail coatdraihyl
amend the website documentsi.e. amend the information an access seeker must provide to
Queensland Rail without QCA approval (Asciano, sub. no. 31: 4; Aurizon, sub. nel2713)1

Aurizon said that Queensland Rail could seek unreasomabieclevant information and cease
negotiations if access seeker did not provide that information, while the access seeker did not
have the ability to dispute the nature of that information.

Stakeholders suggested including provisions to protect thedsts of access seekers (Aurizon,
sub. no. 27: 11, 15; Asciano, sub. no. 31: 4).

Asciano said that Queensland Rail should consult stakeholders before amending the website
documents, which should:

i require Queensland Rail to justify any proposed changes;

1 require Queensland Rail to consider comments from stakeholders and if these comments
are not incorporated in the Queensland Rail final documents explain why they have not
been incorporated; and

1 requireQCA to approve any proposed changes (Asciano, sub. no. 31: 4).

Aurizon said that 'stakeholders should have the ability to access a dispute resolution mechanism
if they consider Queensland Rail have not adequately addressed their concerns.'

QCA analysis drdraft decision

The QCA recognises that it is in Queensland Rail's legitimate business interest to require
information from access seekers to assess its ability to meet their access requirements. Access
seekers' interests are also served to the extene€nsland Rail can prepare a bett&Pbased

on the information provided by them.

That said, Queensland Rail's 2013 DAU proposal departs significantly from the 2008
undertaking. Queensland Rail proposes to specify the information requirements on itgevebs
That is not, in itself, an issue, in particular if it removes unnecessary detail from the undertaking
and increases Queensland Rail's flexibility in how it manages its access negotiations. The issue
is that Queensland Rail's proposal contains ordyyJimited external review and oversight
provisions. Relevantly, Queensland Rail will be able to change its information requirements or
seek additional information without reasonably justifying the need for that information.

The QCA recognises that Qusekamd Rail's passenger train services do not compete in the same
markets with third party freight operators. But they do consume train paths that could
otherwise be available for freight services, some of which are for network that is capacity
constrained The QCA also recognises that there is potential for Queensland Rail to seek more
information from access seekers, with its associated cost, than might be necessary.

Moreover, the 2013 DAU is ambiguous about the relevant standards and requirements for
operating trains that will be specified on Queensland Rail's website. In this regard, it is not clear
whether Queensland Rail will publish an operating plan template on its website (which specifies
these requirements).

14
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Therefore, the QCA considers that égusland Rail's proposal introduces the potential for
arbitrariness into the information provision process for access negotiations. This creates
uncertainty for access seekers and it is not in their interests.

Information requirements to be certain anglibject to oversight

The QCA agrees with Asciano and Aurizon that the undertaking should provide certainty about
the information that Queensland Rail requires for access negotiations and must provide an
oversight mechanism for any changes to those requésts.

Accordingly, the QCA would favourably consider an undertaking where the first published
versions of the information requirementsi.e. the access application form and the operating
plan template, are approved by the QCA. In this context, itiechthat the QCA has reviewed
those two documents and, if asked, is likely to approve them for publication on Queensland
Rail's website, as they are largely consistent with the 2008 undertaking and stakeholders did not
raise any concerfis

Furthermore, Quensland Rail must consult its customers (i.e. actual and potential access
seekers) before making any amendments to those documents and the undertaking must include
a dispute process should customers disagree with those changes. Queensland Rail must also
report the number of those disputes, which will indicate how well this regime is working (see
Section 5.3 of this draft decision).

This approach of initial regulatory approval of technical details not included in an undertaking
and a consultation and dispaitresolution process for subsequent amendments has been
effectively used by the QCA in a number of circumstances. For example, it has been a feature of
DBCT's undertaking since 2006 in relation to terminal regulations and of Aurizon Network's
2010 undert&ing for system rules.

This still leaves a potential for Queensland Rail to seek additional information from access
seekers in preparing an indicative access proposal without reasonably justifying the need for
that information. The QCA considers that Questand Rail can seek additional informatiorit if

can reasonablgemonstratethe need for that information.

* Aurizon suggested that the disclaimertlire access application form that it is not to be used for access to QR
National rail network should refer to Aurizon Network (Aurizon, sub. no. 33: 59).
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2.3.2

Draft decision 2.1
i The QCA requires Queensland Rail to amend its propos#hab
(@) for the access application form and operating plan template

(1) the undertaking provides that the operating plan template will be
published on Queensland Rail's website

(i)  the QCA approves the first version of the access application and
operating plan templates published on Queensland Rail's website

(i) any amendment to a tenplate is undertaken after Queensland Rail
reasonably justifies the need for amending it and consults its custome

(iv) any dispute about an amendment is resolved through the dispute
resolution process in the undertaking

(v) if an amendment takes effect, Queensid Rail publishes a marked up
version of the template on its website and naotifies its customers abou
the amendment

(vi) Queensland Rail reports separately the yearly number of disputes
arising in relation to the access application form and the operating ple
template

(b) Queensland Rail can seek additional information from an access seeker if il
can reasonably demonstrate the need for that information preparing an
indicative access proposal (IAP).

Information provided by Queensland Rail

The 2008 undertakingpecifies the technical, operating and commercial information that
Queensland Rail provides to an access seeker. It also requires Queensland Rail to provide other
information as pess. 101 of the QCA Act (cl. 4.5.2(a)(i), and schedule D, part B, 4tk&) 2008
undertaking).

The QCA Act requires Queensland Rail to make reasonable efforts to satisfy the reasonable
requirements of an access seeker and lists the information that Queensland Rail must give the
access seeker, including information about acqa$se (and the pricing methodology), costs
(including capital, operating and maintenance) and asset values (and the asset valuation
methodology), which could alternatively be given in the form of a reference tariff (ss.101(1),
and 101(2) and 101(4)).

Queensland Rdg 2013 DAU

Queensland Rail's 2013 DAlike the 2012 DAUproposed that Queensland Rail will provide
information if an access seeker could reasonably demonstrate the need, provided that
information was ordinarily and freely available to Queland Rail and did not breach its
confidentiality obligations (cls. 2.1.3, 2.6.2(a)(i)).

Queensland Rail said that it was not necessary to specify, in the undertaking, the information it
would provide in access negotiations. That was because it did aa¢ the incentive to
withhold information to hinder third party access, as its passenger business did not compete
with third party aboverail freight operators (Queensland Rail, sub. no. 19: 13).

In particular, Queensland Rail said that it did not prapts provide detailed cost information
for the Mount Isa and North Coast lines because:
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(@) s.101 of the QCA Act did not place an 'absolute obligation' on Queensland Rail to provide
that information. Queensland Rail said the Act's requirement was 'subjectyto..
approved undertaking' and the QCA would need to consider the Act's assessment criteria
before determining the level of cost information disclosure in an undertaking.

(b) access pricing in those lines had traditionally been 'market based' and nobassd'
because of strong intermodal competition; consequently, cost data was irrelevant
(Queensland Rail, sub. no. 19: 20).

Queensland Rail said that it provided considerable information on its website and customer
portal to assist access seekers and botdand considered its proposal was appropriate
(Queensland Rail, sub. no. 19: 13).

Information in IAP

Queensland Rail's 2013 DAU retained some of the 2008 undertaking's provisions in relation to
the information included in an IAP (e.g. providing a capacity analysis). However, it did not
include information about theolling stockand other relevant operahg characteristics used to
develop an IAP (cl. 2.4.2).

Stakeholders' comments
Concerns with Queensland Rail's proposal

Stakeholders said that Queensland Rail had proposed to provide insufficient information in

access negotiations. They said that Quegfisla wl A f Qa LINRLI2alf ONBIFGISR
AYF2NNIGA2Y AG ¢2dd R LINRPQOGARS gl a adzoaSOG G2 0S8
wkAfQ 6! dzNR 1-52 32 714; BAseiand, syb2nd. 261 7; \Glemcore, sub. no. 29: 3).

In particdar, Glencore said there was a substantial risk that the proposal, if approved, could
limit the 'disclosures required undetr101 of the QCA Act' (Glencore, sub. no. 30: 5).

Stakeholders disagreed with Queensland Rail that it did not have the incentiwdthbold
information. Aurizon said that although Queensland Rail was not vertically integtiaged,

does not mean that it has no ability or incentive to charge monopoly rents, particularly when it
faces competing operators and may be able to impraveeiturns at the expense of one over the
other (Aurizon, sub. no. 27: 5).

Glencore said that Queensland Rail was effectively a monopolist for bulk minerals train services

on the Mount Isa line and set the market price for those services; consequentigagrded

gAOGK vdzSSyatlyR wltAiAf GKIG AYyF2NXYIGA2Yy YySSR y2i
GKIy O2ait olFaSRQ 8)Df SyO2NB>X &4dzod® y2d HPY H

Information disclosure in a negotiabitrate model

Stakeholders said that an effective negotia@sbitrate model required access seekers to have
enough information to competitively negotiate with Queensland Rail. They said that the lack of
cost information disadvantaged access seekers in negotiating access prices with Queensland
Rail (Asciano, sub. no.:2B, 11; Aurizon, sub. no. 27: 4; Glencore, sub. no. 29: 3 and530: 4

In particular, Aurizon said:

There is no publicly available information to assist access seekers in assessing the reasonableness
2T vwlAfQa LINRBLRASR I O&&astholddrkd eXfdsed ta dlker dirkelili  NA &1 a 4
relation to the movement of access charges (27: 20).
Stakeholders said that Queensland Rail must provide detailed information for line sections
relevant to the service being negotiated on matters including:

(@) costs:capital, operating and maintenance costs @andalone and incremental basis)
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(b) assets: asset value (and the valuation methodology), asset life and depreciation

(c) prices: access price (and the pricing methodology), floor and ceiling prices where there
was noreference tariff

(d) capacity: spare capacity estimate (including the way it was calculated), master train
plans, capacity expansion options including triggers and estimated costs

(e) revenues: current and projected future revenue streams
()  service qualitynformation

(g) technical and operational issues: technical characteristics of infrastructure, infrastructure
standards and protocols, section running times (Asciano, sub. no. 3#;12urizon,
sub. no. 27: 6, 12, 14, 18 and 33: 6; Glencore, sub. no-28nd 30: 6).
Df SyO2NB adl SR GKIFIG GKS Hnmo 5! ! siKaftieR WSELJ
v/l 10G6Q 2NJ adGrasS OftSFENIe GGKFG GKS dzy RSNIF { Ay 3
the QCA Act requirements (Glencore, sub. no. 29: 4)
Information in IAP

Aurizon said that the IAP should provide information aboutribiéng stockand other relevant
operating characteristics used to develop the IAP and identify, forcoah freight, material
divergences from the standard access agreenféurizon, sub. no. 27: 14).

QCA analysis and draft decision

The rail network in Queensland has been declared since 1997. Since that time the operator of
the network has had obligations to provide certain, basic information to access seekers.

The provsion of some of that information can be excised if there is a reference tariff in place or
if its disclosure can damage the operator's or a third party's commercial activities. The QCA
notes that reference tariffs have applied to coal traffics in cenfakensland since 2001 and

the western system since 2006.

Consequently, these information provision requirements have existed for a long period of time
for the networks operated by Queensland Rail. Therefore, it is anticipated that Queensland Rail
would already have put in place systems to meet those information requirements.

Queensland Rail's 2013 DAU proposal seeks to take a step back and states that Queensland Rail
will provide information that is readily available to it.

It is not clear what that ma&ns and this uncertainty has created a great deal of concern to
stakeholders.

The QCA considers that the provisionssofl01 of the QCA Act (including that of the 2008
undertaking) are not particularly onerous. They require Queensland Rail to providesacc
seeker information on matters such as:

(@) price of a service
(b) cost of a service (and elements of those costs)

(c) spare capacity, which requires an understanding ofekient of thenetwork's capacity
andof the capacity being consumed by existing traffic

(d) safkety systems.

This is reasonably basic information that one would expect Queensland Rail's managers would
be interested in and would, therefore, be freely and readily available.
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They are also unlikely to be onerous to Queensland Rail as they are natthese obligations
have existed for over 15 years.

Therefore, the QCA would favourably consider an undertaking where Queensland Rail's
information disclosure obligations remain consistent with the QCA Act and the 2008
undertaking.

Draft decision 2.2

i The QCAequires Queensland Rail to amend its proposaltkat:

(@) for rail corridors where no reference tariffs apply, the undertaking specifies
the cost and pricing information that Queensland Rail will provide for each
corridor to an access seeker consistent wgh101(2) of the QCA Act and
Schedule D of the 2008 undertaking

(b) the undertaking specifies the capacity, technical and operating information
that Queensland Rail will provide to an access seeker for each rail corridor
manages consistent witls. 101(2) ofthe QCA Act and Schedule D of the 200
undertaking

(c) the undertaking specifies that Queensland Rail will provide additional
information to access seekers that it can reasonably provide consistent \gith
101(2) of the QCA Act and Schedule D of the 2008 uradkéng, subject to its
confidentiality obligations

(d) Queensland Rail's indicative access proposal (IAP) to an access seeker ing
information on the price at which Queensland Rail will provide the service
(including the pricing methodology), theolling stockand other relevant
operating characteristics used to develop that IAP consistent with cl. 4.3 of
2008 undertaking.

2.4 Timeframes

The 2008 undertaking provides fixed timeframes for different stages of the negotiation process
(seeFigure 3.

Figure3 Timeframes in the 2008 undertaking

Preliminary A Indicative acces Intent to . Access
information a?kpnpc!lv(\:/?et:jone d proposal (IAP) negotiate ﬁg”gt?aetriggl agreement
provided 9 provided notified ‘ 9 executed
. as soon as
within 30 daysof| | within 5 business | within 30 days o W'tgg]e??A%ays %g;izggﬁ)m? practicable aftel
request days of receipt acknowledgmen ] e agreement
P finalised
5 \ \ 2 A A ,/
- ‘ Queensland Rail . | Queensland Rail . | Queensland Rail ‘ Access seekerJ ‘ Both parties Access Seeker
J J J L L L |

However, it also provides some flexibility with protections in certain circumstances. For
instance:

(@ Queensland Rail can delay providing an IAP if the application raises complex issues. An
access seeker can dispute that if it considers the deleydessie.
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(b) Partiescan agree to extend the time for an access seeker to naifpient to negotiate.
Queensland Rail can revise the IAP and restart the negotiation timeline if an access
seekerdelayed in notifying its intent to negotiate

(c) Partiescan agree to extend the negotiation period (2008 undertaking, cls. 428);
4.3(a)(vii) 4.4(b); 4.5.1(e)(iv)(A)).
Queensland R&$2013 DAU

Queensland Rail's 2013 DAU was the same as its 2012 DAU. In the 2013 DAU, Queensland Rail
retained the 2008 undertaking timeframes for acknowledging an access application and
commercial ngotiation, including that parties can agree to extend the negotiation period

(cls 2.3.2; 2.6.1(b)(ii)(D)).

However, Queensland Rail:

(@) did not propose a timeframe for providing preliminary information but proposed
reporting annually the number of requedtsr preliminary information and the average
time it took to provide that information

(b) reduced significantly the time for an access seeker to notify its intent to negotiate
(c) introduced a time limit for an access seeker to execute the agreement{geee 3.

Figure4 Timeframes proposed in the 2013 DAU
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The 2013 DAU proposed that Queensland Rail could delay providing an IAP (cl. 2.4.1(a)).
Queensland Rail said that it required ‘the ability to extend the time period for complex IAP
responses' (Queensland Rail, sub. no. 5: 2).

The 2013 DAU also proposed that if an access seeker:

(@) delayed in notifying its intent to negotiate (i.e. after 20 business daysHisgge 4 but
before three months), Queensland Rail could revise the IAR ab#&olute discretion,
thereby retreating the application back to the IAP stage (cl. 2.5.2(a))

(b) did not notify its intent to negotiate within three months, Queensland Rail could reject
the application at its absolute discretion (cl. 2.5)(c

(c) did not execue the access agreement within 20 business days, Queensland Rail could
cease negotiations at its absolute discretion (cl. 2.7.6(a)).
Stakeholders' comments

Aurizon said the 2013 DAU did not clearly state the circumstances when Queensland Rail could
exceed he timeframe for providing an IAP. It said that this created limited obligation for
Queensland Rail to comply with that timeframe and that

is reinforced by QRail's obligation to only report the number of IAP's provided within the
timeframe ... (Aurizon,ub. no. 27: 13).
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Aurizon suggested longer timeframe for providing an IAP only when the infrastructure had to
be extended or when parties agreed. Aurizon also suggested that Queensland Rail should
report in ranges the time it took to provide the IAPsii&on, sub. no. 27: 13).

It said that the undertaking should allow parties to continue negotiation where they agreed to
extend the negotiation period (Aurizon, sub. no. 27: 14).

QCA analysis and draft decision

The QCA considers that negotiation timefrasma@re necessary to facilitate timely access, and
the undertaking should specify timeframes that parties can reasonably be expected to meet.
However, timeframes are not an end in themselves, and the undertaking should allow parties
the opportunity to depar from those timeframes to deal with exceptional circumstances.

Preliminary information

While Queensland Rail did not propose a timeframe for providing preliminary information, it
proposed reporting annually the number of requests for preliminary inforomatand the
average time it took to provide that information.

The QCA expects Queensland Rail should have the ability to readily provide a range of basic
network information to access seekers (sgtion2.3.2 of this draft decision). Therefore, it is
prudent to have in place a timeframe for Queensland Rail to provide that information. The QCA
considers that Queensland Rail should reinstate into the 2013 DAU the timeframes consistent
with the 2008 undertaking, i.e. provide preliminary information with 10 business days if that
information has been previously compiled, otherwise within 20 business days.

The QCA considers that the undertaking should allow Queensland to extend the time for
providing preliminary information, if it can reasonably justifiat extension and the access
seeker agrees to the extended time.

The QCA considers that Queensland Rail should also report in ranges the time it took to provide
preliminary information, similar to its proposal for reporting on the overall negotiationogleri
This is considered further in Section 5.3 of this draft decision.

IAP and intent to negotiate

The 2013 DAU proposed the same timeframe of 20 business days for Queensland Rail to provide
an IAP and for the access seeker to notify its intent to negotiatthe basis of that IAP.

The QCA agrees with Aurizon that the 2013 DAU allows Queensland Rail to extend the time for
providing an IAP without justifying its action and without facing any apparent consequences for
that delay. This creates the risk wfinecessary delays. On the other hand, an access seeker
faces adverse consequences for notifying late its intent to negotjiate a delayed negotiation

or a rejection, regardless of the complexity of its application that could justify that delayn Give
this, the extension process is not balanced between Queensland Rail and access seekers.

The QCA considers that the undertaking should allaeparture from timeframes, if it can be
reasonably justified an donein a way that balances the parties' émests.

Therefore, the QCA considers that the undertaking should allow Queensland to extend the time
for providing an IABeyond 20 daysind an access seeker to extend the time for notifying its
intent to negotiate, if each can reasonably justify its decisand the other party agrees to the
extended time.

The QCA also considers that reporting those timeframes would place greater accountability on
Queensland Rail and access seekers to meet their obligations regarding timeliness. Therefore,
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2.5

the QCA agreewith Aurizon that Queensland Rail should report in ranges the time it took to
provide the IAPs. The QCA also considers that Queensland Rail should provide a similar report
for the time access seekers took to notify their intent to negotiate. This iSdenes further in

Section 5.3 of this draft decision.

Other matters

The QCA considers that the 2013 DAU allows parties to continue negotiations where they agree
to extend the negotiation period, which addresses Aurizon's comment.

Stakeholders did not commeé on Queensland Rail's proposed time limit for the access seeker

to execute the access agreement. The QCA considers that it is a reasonable proposal as it
encourages timeliness in executing an access agreement. That said, the QCA considers that the
undertaking should allow a departure from that timeframe, if tharty seekingan extension

can reasonably justify it and parties agree.

The QCA does not accept that Queensland Rail should have an ‘'absolute discretion' in
determining the consequence of narompliance with timeframes, as it could result in arbitrary
actions that cannot be challenged. The QCA would favourably consider an undertaking that
allows Queensland Rail to act in its 'reasonable discretion'.

Refusal to provide access

The 2008 undertakip entitled Queensland Rail to cease negotiations to protect its legitimate
business interests in circumstances where it considered an access seeker:

(@) had no genuine intention of obtaining/using access rights (e.g. whether the access seeker
has a right to ulvad at its destination)

(b)  was non compliant i.e.
® did not comply with a dispute outcome
(i)  failed materially to comply with the undertaking's obligations and processes

(i)  was unlikely to comply materially with an access agreement (e.g. if access seeker
was insdvent or had defaulted materially on an access agreement) (2008
undertaking, cl. 4.6(b)).
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Draft decision 2.3

i The QCA requires Queensland Rail to amend its proposal so that for
(@) Preliminary information related to an access application:

(1) Queensland Rail prodes that information to an access seeker within 1
business days if previously compiled, otherwise 20 business days

(i)  Queensland Rail can extend the time for providing preliminary
information to an access seeker if it can reasonably justify that
extension ard the access seeker agrees

(i)  Queensland Rail's annual report on compliance with the undertaking
includesthe time taken to provide preliminary information to access
seekers, broken down into less than 10 business days, 10 to 20 days
to 40 days, and mor¢han 40 days.

(b) IAP and intent to negotiate:

0] Queensland Rail can extend the time for providing the IAP to an acce
seekerbeyond 20 daysnd an access seeker can extend the time for
notifying Queensland Rail of its intent to negotiate, if each party can
reasonably justify its decision and the other party agrees to the
extended time

(i)  Queensland Rail's annual report includes the time taken@yeensland
Rail to provide the IAP to an access seeker andibyccess seeker to
notify its intent to negotiate, broken down into less than 10 business
days, 10 to 20 days, 21 to 40 days, and more than 40 days.

(c) Execution of access agreement: QueengldRail and an access seeker can
agree to a different timeframe within which to execute an access agreemen
the party seeking the extensiogan reasonably justify it.

(d) Consequences for nenompliance with negotiation timeframes: Queensland
Rail must replae ‘absolute discretion' in determining the consequence of
access seeker's necompliance with timeframes with the term 'reasonable
discretion'.

The 2008 undertaking entitled Queensland Rail to recover its negotiation costs from an access
seeker that hadho genuine intention of obtaining/using access rights.

Queensland Rail's 2012 DAU retained the circumstances for refusing access in the 2008
undertaking but extended these further to include where:

(@) it considered an access seeker was 'not reputable or ofl gimancial standing’,
(b) the access application was frivolous or adversely affected passenger safety.

The 2012 DAU also entitled Queensland Rail to recover its negotiation costs in a number of
those circumstances.

Stakeholders said those new circumstasifer refusing access gave Queensland Rail 'unfettered
discretion' and favoured its passenger operations. They also said that Queensland Rail should
recover negotiation costs only from access seekers that had no genuine intention to use access
rights (Astano, sub. no. 6: 13; Aurizon, sub. no. 9219 Glencore, sub. no. 1554.
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Queensland Rail's 2013 DAU

Queensland Rail's 2013 DAU modified its earlier 2012 proposal (e.g. it removed the 'not
reputable or of good financial standing' circumstancehe DAU broadly retained the 2008
undertaking's circumstances for refusing access, albeit with some changes. For instance, it
removed the criteria for assessing whether an access seeker was 'unlikely to materially comply
with an access agreement’. Additaly, Queensland Rail proposed new circumstances that
entitled it to refuse to provide accessi.e. reject access application or cease negotiations, if it
considered an access seeker:

(@) was non compliantthat is:

0] did not agree to comply with the undertaig obligations and processes when
submitting its access application

(i)  didnot comply with certain negotiation timeframes (i.e. did not notify its intent to
negotiate or did not execute the access agreement, within specified timefrgmes
see Section 2.4) (cls. 2.1.1(c); 2.5.2(c), 2.7.6(a)).

(b) did not meet prudential requirementsif access seeker was insolvent, had defaulted
materially on an access agreement or Queensland Rail's undertaking, and did not have
the financial capacity to honour an access agreement (cl. 2.6.3(a)(iv), 2.9)

(c) adversely affected passenger operatiani$ access seeker's train service was likely to
adversely affect passenger safety or disrupt passenger train services in the metropolitan
region, and no measure could be taken by the parties to mitigate those effects (cl. 2.6.5)

(d)  was frivolous (cls. 2.6.3(a)(), 2.6.4).

Queensland Rail said that its proposal to reject access applications on grounds of passenger
issues would ensure efficient operation of passenger services in the metropolitan region, while
providing appropriate protections for access seekdtsaid:

The efficient running of passenger services in the Metropolitan Region is both in the public
AYGSNBad FyR vdSSyatlyR whkAatQa tS3IAGAYHGS odzaaySaa
Queensland Raditatedit was in its legitimate busirss interest to reject applications that were
‘clearly frivolous', and that it would not reject ndrivolous applications. It said that a frivolous
application would result in its resources being allocated to that application 'potentially to the
detriment of genuine Access Seekers and Queensland Rail's other business activities'. It added
that the undertaking's dispute process protected the access seekers (Queensland Rail, sub.
no. 5: 3).

Queensland Rail retained the circumstance in the 2008 undertakimgreécovering its
negotiation costs. It also extended its discretion to recover costs in a number of other
circumstances ¢ that is, when an access seeker did not comply with the dispute
process/outcome, failed to comply with the undertaking, was unlikelgomply with an access
agreement, did not meet prudential requirements, and was frivolous (cl. 2.6.3(c)). Queensland
Rail said these circumstances effectively reflected that the access seeker was not genuine,
adding that:

In such a case, it is reasonatihat Queensland Rail should be reimbursed as there is no other
avenue for cost recovery (i.e. via Access Charges) (Queensland Rail, sub. no. 5: 3).

Stakeholders' comments

Stakeholders said that the 2013 DAU allowed Queensland Rail to refuse accestgitioéect
its passenger interests or in circumstances that were ill defined.
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Passenger services

Aurizon said that the proposal for Queensland Rail to refuse access on grounds of passenger
operations protected Queensland Rail's business interests as aratop of passenger trains.
Aurizon said this was different from Queensland Rail's legitimate business interests as an
operator or owner of the declared service. It suggested that the proposal should be extended
to address disruption to freight train sdces as well (Aurizon, sub. no. 27: 16).

Asciano said that an independent body, such as the QCA, should assess the adverse effects on
passenger operations because of the potential conflict of interest for Queenslandh\Réion

said that the assessmeshould be 'a matter of fact' and not 'QRail's consideration' (Aurizon,
sub. no. 27: 16; Asciano, sub. no. 26: 5).

Aurizon sought clarity on the adverse effects a freight train service would cause to passenger
safety that would not be caused by a pasgentrain service (Aurizon, sub. no. 27: 16).

Other circumstances and negotiation costs

Aurizon said that the undertaking should include criteria to define the term ‘frivolous'
application. It also sought clarity on 'what would constitute a material defafi the
undertaking' in assessing prudential requirements (Aurizon, sub. no. 27: 16, 19).

Glencore and Aurizon said that Queensland Rail had proposed a broad set of circumstances
when it could recover its negotiation costs. They suggested that Queenstail should
recover costs only from access seekers that had no genuine intention of obtaining access rights
(Aurizon, sub. no. 27: 15; Glencore, sub. no. 29: 7). Glencore said:

Access Seeker's already bear their own costs of negotiation and consgcarendconomically
incentivised not to make unnecessary access applications (Glencore, sub. no. 29: 8).

QCA analysis and draft decision

The QCA Act obliges Queensland Rail to negotiate an access agreement with an access seeker (s.
99). In doing so, Questkand Rail must negotiate in good faith and must make all reasonable
efforts to satisfy the reasonable requirements of an access seeker (ss. 100 and 101). The QCA
Act envisages that those negotiations will end in either the successful conclusion ofems acc
agreement or in a QCA dispute resolution process (ss. 111 to 127D). The QCA Act does not
provide for Queensland Rail to cease negotiations.

Notwithstanding this, the QCA considers it is reasonable for Queensland Rail to refuse to
provide access in cain circumstances to protect its legitimate business interests, for example,
when an access seeker has no genuine intention of using access rights. However, that right
should be subject to appropriate checks and balances to prevent its misuse. lulpartice
circumstances should be clear and based on objective criteria and Queensland Rail should be
able to establish that its legitimate business interest as a beilwoperator will be harmed.

Passenger services

The QCA accepts Aurizon's argument Qaeensland Rail's proposal could be interpreted to be
biased against freight train services and therefore is discriminatory. The proposal also focuses
on protecting Queensland Rail's passenger interests and not its legitimate business interests as
a bebw-rail operator.

The QCA considers that the 2013 DAU has other provisions (e.g. interface risk assessment) and
other means (e.g. passenger priority obligation in fhleAct) that allow Queensland Rail to
protect its passenger interests. Achieving a betbalance of Queensland Rail's passenger
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priority needs, with the timely movement of freight trains, was also a particular focus of a
recent Parliamentary Committee report (Queensland Parliamentary Committees, June 2014).

Taking all of these factors inccount, the QCA considers that this clause should be removed.
But, that is not to say that the QCA would not consider an alternative proposal that provides a
better balance of Queensland Rail's legitimate business interests as a-tslaperator and

the interests of access seekers.

Other circumstances
There are a range of other issues with Queensland Rail's proposal.

First, the QCA notes that Queensland Rail has not proposed criteria to define the newly
proposed term ‘frivolous' application; thereforthe QCA considers that Queensland Rail's
proposal creates uncertainty and gives Queensland Rail unnecessary discretion in refusing
access applications.

The QCA considers that this clause should be removed. The QCA is willing to consider an
alternative prgosal that includes an objective and transparent criteria to define what
constitutes ‘frivolous' application, which cover situations not already covered by the
circumstances set out in the 2008 undertaking.

Second, the QCA notes that Queensland Rail hapmoposed criteria for assessing whether an
access seeker was 'unlikely to materially comply with an access agreement’. The QCA notes that
Queensland Rail's proposed criteria for assessing the newly proposed prudential requirements
circumstance are sinaif as those in the 2008 undertaking for assessing whether an access
seeker was 'unlikely to materially comply with an access agreement'.

Therefore, the QCA considers that an assessment of prudential requirements should enable
Queensland Rail to assessetltier an access seeker was 'unlikely to materially comply with an
access agreement'.

Third, the QCA considers that the 2013 DAU already defines 'material default of the
undertaking’, which addresses Aurizon's comment.

Negotiation costs

Queensland Rail Isgproposed recovering its negotiation costs from access seekers in a number
of circumstanceg, for instance, when an access seeker has no genuine intention of obtaining
access rights, is not meeting prudential requirements or fails materially to comply tiagt
undertaking.

The QCA agrees with Queensland Rail that each of those circumstances identifgnudme

access seekers. Therefore, the QCA considers that Queensland Rail's proposal is reasonable,
subject to Queensland Rail complying with the Q@#a$t decision on certain aspects of those
circumstances (e.g. removing the frivolous application clause).
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2.6

Draft decision 2.4
i The QCA requires Queensland Rail to amend its propos#hab
(@) the 2013 DAUleletesthe clauses for the purpose of ceasimggotiations
(1) passenger safety and passenger operations (cl. 2.6.5)
(i)  frivolous application (cls. 2.6.3(a)(ii)(C) and 2.6.4)).

(b) for the purpose of ceasing negotiations the circumstance 'unlikely to comply
materially with an access agreemeriticludesthe assesment of prudential
requirements (cls. 2.6.3(a)(ii)(A)) and 2.6.3(a)(iii)).

Competing access requests

Competing access seekers are generally one of two typlesse who seek access rights in case
of:

(@) competitive tendering; compete to serve the sameustomer

(b)  mutually exclusive pathsseek access to serve different customers in the face of
insufficient capacity

In the case of competitive tendering, the 2008dertaking provides that Queensland Rail will
negotiate with each access seeker and provadgrice and the terms and conditions of access.
Eventually, Queensland Rail will execute an access agreement with the access seeker selected
by the customer (2008ndertaking, cl. 7.4.1(1)).

In the case of competition for mutually exclusive paths, th@®&aQndertaking provides a
gueuing mechanism for allocating the limited available capacity on a-cfrse firstserved
basis®’. However, Queensland Rail caroreler access seekers' position in a queue in defined
circumstanced Queensland Rail is qeired to provide feedback to access seekers for any

change in their queue position (200@dertaking, cl. 7.4.1).

Queensland Rail's 2012 DAU did not distinguish between the two types of competing access
seekers, removed the queuing mechanism and the fee#lprovision and set out the factors

(e.g. access charges and access agreement term) that Queensland Rail would consider in its
absolute discretion to identify the most favourable access seeker to it, regardless of their type.

Stakeholders said the 201DAU gave Queensland Rail discretion in deciding between

competing access seekers, particularly where they competed for the same customer. They
wanted a mechanism in the undertaking for choosing between applications offering equivalent
terms to QueenslandRail and a feedback provision for unsuccessful applicants (Asciano, sub.

® A third type is where a new access seeker competes for access rights with an existing accessékilugto
renew its access rights that raises the issue of access renewal rights; therefore it is considered separately in
Section 2.7 of this draft decision.

® Applications of access seekers competing for the same customer are collectively posititmedueue as
though they were a single application.

"The issue of expanding network capacity to create additional available capacity is considered in Section 2.8 of
this draft decision.

® For example, when a queue contains multiple applications for Baimices relating to different traffic types,
an application of a traffic type presenting a higher net present value (NPV) of contribution to the-faélow
common costs can be moved ahead of another traffic type presenting a lower NPV (2008 Undertaking,
clause7.4.1(e)).
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no. 6: 13; Aurizon, sub. no. 9: 18, sub. no. 10: 9; Glencore, sub. no. 15: 4; New Hope, sub.
no. 11: 2).

Queensland R&$2013 DAU

Queensland Rail's 2013 DAU retained the 2@&U proposal and included provisions for
choosing between equivalent applications and providing feedback to unsuccessful applicants.

Capacity allocation mechanism between competing access seekers

In the event of competing access seekers (regardless af tyy@), Queensland Rail proposed
giving highest priority to the access seeker that it would assess, in its absolute discretion, was
the most favourable to it considering:

(@) the expected access charges

(b) the cost and risk to Queensland Rail of providing access

(c) the ability of the access seeker to satisfy prudential requirements
(d) the term of the access agreement

(e) any other effects on Queensland Rail's financial and risk position (cls. 2.7.2(a) and
2.7.2(b)).

Furthermore, Queensland Rail proposed that if each competccess seeker was equally
favourable, it would grant access rights to the first application received (cl. 2.7.2(c)).

Commenting on the 2008ndertaking's timebased queuing mechanism, Queensland Rail said
that it was not appropriate for its businessdaise a queue was suitable where:

(@) avertically integrated organisation competed with third party operators for limited
capacity, which did not apply to Queensland Rail as capacity for its passenger services
was allocated by legislation

(b) accesseekers railed the same product type on equal commercial terms, whereas
Queensland Rail provided access to a diverse mix of traffic types on different commercial
terms (Queensland Rail, sub. no. 2:3&, sub. no. 4: 14).

Queensland Raglso said that qeuing imposed unnecessary administrative costs on it and
potentially delayed the negotiation process and introduced gaming by access seekers to reserve
capacity at the expense of other access seekers (Queensland Rail, sub. no. 2: 38).

Feedback to unsuccdss applicants

Queensland Rail proposed providing feedback to unsuccessful applicants by giving a checklist of
the factors that caused it to reject their application (cl. 2.7.2(e)).

Queensland Rail said that its proposal balanced the objectives of pirggeaccess seekers'
confidential information and providing high level information to unsuccessful access seekers
(Queensland Rail, sub. no. 19: 14).

Stakeholders' comments
Criteriafor allocating capacity between competing access seekers

Stakeholders saidhat the capacity allocation mechanism should be clear and based on
objective criteria to provide certainty to competing access seekers (New Hope, sub. no. 28: 2;
Aurizon, sub. no. 27: 17; Asciano, sub. no. 6: 13; Glencore, sub. no.QBC4;sub.an 14: 11,
Peabody, sub. no. 13: 5).
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Stakeholders said that Queensland Rail's proposal was unacceptable as it:

(@) was based on Queensland Rail's absolute discretion; QueenslardeRefibre wasnot
obliged to apply the proposed criteria (New Hope, suh.28: 2)

(b) could create a perception of ‘favoured treatment' where two or more access seekers
sought to serve the same customer (Asciano, sub. no. 6: 13)

(c) allowed Queensland Rail to consider its own broad business interests rather than being
limited to its kelow-rail interests (Aurizon, sub. no. 27: 7, 17).

In the case of competition for mutually exclusive paths, Asciano said that queuing was a
transparent and objective mechanism for allocating capacity (Asciano, sub. no. 6: 14).

While, Aurizon and Glenaadid not object to removing the queuing mechanism, they said that
Queensland Rail's proposed mechanism did not meet the standard of being transparent and
objective (Aurizon, sub. no. 10: 9; Glencore, sub. no. 15: 3). Glencore said that an objective test
was required to ensure that:

...the absence of the queuing framework does not result in damaging the certainty of access and
consequently hindering major developments of resource projects which depend on obtaining
secure access rights (Glencore, sub1604).

Assessing competing applications for mutually exclusive paths

Aurizon and New Hope raised concerns with Queensland Rail's proposed factors for assessing
competing applications.

Aurizon said that transport service contract payments should be cereidin assessing
competing applications for coal and napal train services (Aurizon, sub. no. 27: 17).

New Hope's comment related to ceedrrying reference train services. New Hope said that
Queensland Rail's proposal included irrelevant factottsat is, access charge and cost and risk
to Queensland Rail, which were more appropriately considered during the reference tariff
approval process (New Hope, sub. no. 28: 2).

New Hope said that competing applications for reference train services shoulddassad
based on contract term, credit risk and the extent to which each applicant was ready and able
to use the paths sougltthat is,had the necessary production capacity, approvals and network
exit capability. New Hope said that if two such appiorat were equivalent:

... the first of these parties to apply for access should be the first to be allocated capacity (New
Hope, sub. no. 28: 2).

Feedback to unsuccessful applicants

Asciano and Aurizon had differing views on Queensland Rail's proposdithéemechanism
for unsuccessful applicants.

Asciano did not support providing 'even high level information' to unsuccessful applicants. It
said that the same small group of access seekers competed for multiple hauls over time and a
successful accesseeker would wish to withhold certain information from its competitors
(Asciano, sub. no. 26: 5).

On the other hand, Aurizon said that a checklist was not sufficient and that Queensland Rail
could provide detailed information without breaching the confitlafity provisions (Aurizon,
sub. no. 27: 17).
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QCA analysis and draft decision

An effective negotiation framework requires rules for determining how access is allocated that
are well defined, measureable and therefore subject to dispute resolution.

Ral undertakings in Queensland have provided separate arrangements for allocating access
rights in the case of:

(@) competition for mutually exclusive paths
(b)  competitive tendering.
Competition for mutually exclusive paths

Competition for mutually exclusive pattarises where there is not sufficient available capacity

to meet all access requests and requires a transparent and objective mechanism to allocate that
capacity. This is the reason for putting in place a 'first in first served' queuing mechanism to
reseve capacity for the access seeker first in the queue. It provides access seekers with some
surety over access rights during negotiations, which could assist with an access seeker's forward
planning; therefore queuing protects their interests. At the satime, the access provider is
allowed to reorder the queue in defined circumstancdey example,where the commercial
performance of belowail services is better served by granting access to a traffic type not first

in the queue or where an access seekas no genuine intention of obtaining/using access
rights. This protects the access provider's legitimate business interests.

Queuing mechanisms may be necessary irrespective of whether vertical integration exists

Rail undertakingdn Queenslanchave ncluded a queuing mechanism in circumstances where
there was vertical integration anthereby sought to preserve an access seeker's position in the
gqueue early in the applicatioproces, to avoid circumstances where the access provider chose
to deal withan application from a related party in a more timely and efficient manner than one
received from an external party.

Other undertakings, for exampldhé¢ DBCT undertakingnclude a queuing mechanism even
though there is no vertical integration issue. TBCT queuing mechanism ensures there is an
orderly and fair process for allocating the limited available capagityhere access seekers
know what they have to do to get access and there are clear criteria the access provider needs
to follow when decidingn who to grant access rights (QCA, April 20082&56

Queensland Rail's 201BAU

Queensland Rail removed the 2008dertaking's queuing mechanism and proposed granting
access rights to the access seeker that offered the most favourable commercial terims
Queensland Rail's proposal raises a number of issues, as it proposed to prioritise applications for
grant of access rights:

(&) inits absolute discretion, which could result in arbitrary actions that cannot be
challenged

(b) by focusing on protecting itsroad business interests and not its legitimate business
interests as the owner/operator of the service, which means the use of a rail transport
infrastructure and not train operations (ss. 70, 72 and 138(2)(b) of QCA Act)

(c) by applyinganambiguous factor, the sccalled'any other effects' on Queensland Rail's
financial and risk position
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(d) by considering factors that are not universally relevant, e.g. access charge and cost and
risk to Queensland Rail are considered during the reference tariff approvadgeéor
coakcarrying reference train services

(e) by being ambiguous about whether it will negotiate with only the highest priority access
seeker or all access seekers.

Taking all these factors into account, the QCA considers that Queensland Rail's pvaposal
create significant uncertainty for access seekers of the status of their access application and will
not be in their interests. That is not to say that the QCA would not consider another alternative
proposal that provides a better balance of Queendld&ail's legitimate business interests as a
belowrail operator and the interests of access seekers.

An alternative proposal the QCA would favourably considenawhich reinstates the 2008
undertaking's queuing mechanism for granting access rightautually exclusive applications
where Queensland Rail canroeder a queue in defined circumstances and feedback is provided
to access seekers for any change in their queue position.

Competitive tendering

In the case of competitive tendering, the accesevigler negotiates with each access seeker
(i.e. the aboveail operator) and eventually grants access rights to the access seeker selected by
the customer. A queue would not be appropriate heotherwise it would allow an access
seeker to reserve partidar paths when it is competing with other access seekers to provide
train services to the same erdistomer under a tender process.

The existing mechanism in the 2008dertaking promotes aboveail competition, as access
seekers compete to offer thbest deal to the endgtustomer who chooses the access seeker for

its haulage task. It also protects the access seekers' interests and the access provider's
legitimate business interests, as access rights are granted based on commercially negotiated
terms through a well defined negotiation process.

Queensland Rail's 201BAU

Queensland Rail proposed choosing the access seeker for the customer based on which access
seeker is commercially most favourable to Queensland Rail.

Queensland Rail's proposal suffeimm the same issues as discussed in the context of
competition for mutually exclusive paths.

Additionally, Queensland Rail's proposal would create perverse incentives for access seekers
(aboverail operators) as they would compete to agree to terms faable to Queensland Rail

and have little incentive to offer competitive terms to the customer in the form of a better
price-productservice package. Thus, Queensland Rail's proposal may frustrate-raiove
competition and increase the cost of freight migport infrastructure which would hamper
freight transport and mining activity in Queensland.

It is reasonable that the choice of operator be determined by the end customer, subject to the
aboverail operator complying with the necessary railing requiremserspecified in the
undertaking.

Therefore, the QCA would favourably consider an undertaking that reinstates the 2008
undertaking's provisions of Queensland Rail negotiating with each access seeker and eventually
granting access right to the access seetdeosen by the endustomer. The QCA does not
consider it appropriate for Queensland Rail to provide feedback to the unsuccessful applicants,
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as the endcustomer (not Queensland Rail) chooses the successful access seeker. This should
address Asciano's coearns of its informatiobeing revealedo its competitors.

Draft decision 2.5

i The QCA requires Queensland Rail to amend its proposal to reinstate the mecha
for allocating capacity in the cases of competition for mutually exclusive paths ¢
competitive tendering as contained in cl. 7.4.4nd related clausesof the 2008
undertaking.

2.7 Access renewal rights

An existing access holder may compete with a new access seeker, if it seeks to renew its existing
access rights.

In that case, the 2008 undertakingvgs priority to an existing access holder who is operating
coal carrying train services on Queensland Rail's network provided the access holder (and its
customer) satisfies a number of conditions, including that it:

(@) retains access rights for the existimgne or a replacement mine as long as the renewed
access rights use substantially the same train paths

(b) executes a new access agreement or extends the term of its existing agreement for a
period of 10 years or the remaining life of the existing mine (20@fettaking, cl.
7.5.1(b)j.

Queensland Rail's 2012 DAU retained the principle of giving priority to existing access holders
but proposed it only for reference tariff servicesi.e. western system coal train services.
Queensland Rail proposed that it 'Wilot' execute an access agreement with the competing
access seeker until it has concluded negotiations with the existing access holder. It proposed a
number of conditions for that negotiation, including that the existing access holder match the
contractperiod sought by the competing access sedkeup to 10 years.

In their comments on the 2012 DAU, stakeholders said that the access renewakhghtd be
available to the engtustomer's nominee to allow for cases where the customer changed the
aboverail operator (i.e. the existing access holder). Stakeholders also wanted Queensland Rail
to waive the condition of matching a competing access seeker's contract period where the
existing customer's remaining mine life was short. Additionally, stakeholtanted renewal

rights for nonreference tariff services (QRC, sub. no. 14G#encore, sub. no. 15: 2Aurizon,

sub. no. 10: 8).

Queensland R&$2013 DAU

Queensland Rail's 2013 DAU continued to propose an access renewal right only for reference
tariff services; i.e. western system coal train services. Queensland Rail said that remghtsl

were not relevant for norreference tariff services becausieose were generally priced below
ceiling and stated that:

° Aurizon Network's 2010 undertaking has similar provisions, albeit limited to coal train services operating in
the central Queensland region. In that undertaking, an existing access holder is given priority for renewal by
being placed athe head of the queue. The access holder's position in a queue is subjeebierng,
however it cannot be r@rdered on the basis of a contract period less than 10 years, provided it represents a
reasonable estimate of the remaining life of its exigtmine (2010 undertaking, cls. 7.3.4{)3.4(d)(ii)).
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... where Access Charges are below ceiling Queensland Rail should have the right to seek the best
commercial outcome upon the expiry of the Access Agreement (Queensland Rail, sub. no. 5: 3).

Neverheless, Queensland Rail amended its 2012 DAU proposal by exteneiremewal right
to a customer's nominee and providing an alternative option to renew access rights for a period
of the remaining mine life.

Additionally, Queensland Rail amended the psmn that gave priority to existing access
holders over new access seekers by proposing that it 'may not' (as opposed to 'will not' in the
2012 DAU) execute an access agreement with a competing access seeker until concluding
negotiations with the existingccess holder (cl. 2.7.3(c)).

Queensland Rail proposed a number of conditions for negotiating with an existing access
holder, which related to the:

(@) terms at which it will renew access rights

(b) timeframes for concluding those negotiations.
Access renewal tems

Queensland Rail proposed a number of conditions.

First, Queensland Rail proposed that the existing access holder match the contract period
sought by a competing access seeker (cl. 2.7.3(d)(iii))(C)(i)). In doing so, it removed the
maximum10-year periodthreshold in its previously submitted 2012 DAU.

Alternatively, Queensland Rail proposed that the existing access holder could renew its access
rights for a period of the remaining life of its coal mine and in such cases proposed giving a ‘one
off' accessenewal right. That is, the existing access holder would get priority over the new
access seeker only once if it sought to renew its access rights for a period of its mine life. A
subsequent access application by that access holder would be treatece@athe basis as any
other access seeker (cl. 2.7.3(d)(iv); Queensland Rail, sub. no. 19: 14).

Queensland Rail said that:

... a 'one off' right will protect Queensland Rail's legitimate business interests, while allowing
mines to see out their mine life (@ensland Rail, sub. no. 19: 14).

Second, Queensland Rail proposed that the existing access holder should seek to renew access
rights equivalent to its existing rights, including for the same origin and destination (cl.
2.7.3(d)(iii)(B)).

Third, Queenslandrail proposed that it not be obliged to enter into a renewal access
agreement on the same terms as the existing access agreement (cl. 2.7.3(e)). Queensland Rail
said this provision would ensure that any renewal access agreement had the most relevant
terms and conditions, as the 'new standard access agreement is likely to be in operation with
new terms and conditions' (Queensland Rail, sub. no. 19: 15).

Timeframes

Queensland Rail proposed using 'reasonable endeavours' to notify the existing access holder
(and the customer and its nominee) about a competing access seeker's application 'as soon as
reasonably practicable after receiving it' acht:

(@) the existing access holder submit a renewal application within 20 business days of that
notification and morehan two years before its existing access agreement expired

(b) negotiations for renewal rights conclude within nine months of that notification (cls.
2.7.3(c) and (d)).
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Queensland Rail said the twear threshold for submitting a renewal application provided
enough time so that if negotiations ceased after nine months 'Queensland Rail will have
sufficient time to negotiate with the competing access seeker' (Queensland Rail, sub.
no.19: 14).

Stakeholders' comments

Stakeholders raised a number of concerns witheensland Rail's proposal relating to access
renewal terms and timeframes and wanted renewal rights for -nefierence tariff services
(Glencore, sub. no. 29:6 New Hope, sub. no. 28:3 Asciano, sub. no. 26: 6; Peabody, sub.
no. 34: 2; Aurizonub. no. 27: 18).

Access renewal terms

First, New Hope and Glencore said that Queensland Rail's proposal of not providing renewal
rights on the existing agreement's terms could enable Queensland Rail to request ‘'onerous
terms for an extension' if there was a shortage of available capacity @logdrcontracting by
Queensland Rail (New Hope, sub. no. 28: 3; Glencore, sub. no. 29: 6).

New Hope said that an access holder should retain the renewal right despite any shortage of
available capacity whereas Glencore said that the renewal right &zl

... on the terms of the existing access agreement other than gridéh price to be determined
by any applicable reference tariff, or agreement or, in the absence of a tariff and failing
agreement, by QCA arbitration (Glencore, sub. no. 29: 6).

Seond, Asciano said that the renewal right should be available for use more than once because
mining projects usually had uncertain lives due to physical and commercial factors (Asciano,
sub. no. 26: 6).

Timeframes

First, Glencore said that Queensland Rateposal of notifying an access holder about a
competing access seeker's application ‘as soon as reasonably practicable' meant that the access
holder could be required to apply for renewal at any time during the term of its existing access
agreement (Gleoore, sub. no. 29: 5).

Glencore considered that the access holder should be allowed to apply for renewal up until two
years before the expiry of its access agreement, which was the timeframe the QCA approved in
Aurizon Network's 2010 undertaking (Gleneosub. no. 29: 6).

However, Asciano said that the access holder should be allowed to apply for renewal ‘any time
up to expiry' if a competing access request was submitted (Asciano, sub. no. 26: 6).

Second, Aurizon said that Queensland Rail's proposalm#sity only to those access holders
whom Queensland Rail notified using reasonable endeavours, which did 'not provide the
required level of certainty for renewing access seekers'. Aurizon suggested removing
‘reasonable endeavours' so that all renewiagcess holders were notified (Aurizon, sub.
no. 27: 18).

Third, New Hope said that Queensland Rail should notify existing access holders, regardless of
whether a competing application was submitted. New Hope said that Queensland Rail's
proposal meant thathe access holder would lose its renewal right if no competing application
was submitted more than two years before the expiry of the existing access agreement (New
Hope, sub. no. 28: 3).
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Nonreference tariff services

Stakeholders (Glencore, New Hope akatiano) wanted renewal rights for noeference tariff
services. They said that the absence of renewal rights for such services meant that:

(@) other users (i.e. Glencore) that had made substantial upstream and downstream
investment in facilities (e.g. minggefineries and port facilities) would be exposed to the
network owner's monopoly power during renewal access negotiation, as that investment
was sunk and nerenewal was 'not a realistic option' (Glencore, sub. no. 29: 5)

(b)  Queensland Rail might '‘creatempetitive tension' between the existing access holder
and the competing access seeker to drive up the access charge when, 'in reality capacity
may exist to serve both hauls or could be created to serve both hauls through relatively
small levels of investent' (Asciano, sub. no. 26: 6).

Glencore said:

If improved renewal rights are not provided for existing access holders who have invested
substantial capital in long term investments dependent on long term access, it will have a chilling
impact on future nvestment of that nature (which seems contrary to the public interest and
promotion of competition in upstream and downstream markets) (Glencore, sub. no. 29: 6).

New Hope said that Queensland Rail's proposal did not provide a renewal right for all coal
carying train services such as Colton that operated under a negotiated access charge (New
Hope, sub. no. 28: 3).

QCAanalysis and draft decision

Renewal rights provide certainty to access holders and access seekers (who are in general
future access holdejsabout retaining access rights at the expiry of their existing agreement, in
the event that competing access applications are lodged for access rights.

The QCA considers that the interests of access holders/seekers in renewal rights should be
appropriately balanced against the legitimate business interests of Queensland Rail.

Renewal rights for noneference train services

Queensland Rail proposed giving renewal rights to existing access holders only for reference
tariff services on the basis that the wesh system coal reference tariffs are near revenue
ceiling limits. Queensland Rail is concerned that renewal rights for access charges which are not
near ceiling revenue limits (i.e. naaference tariff services) would adversely impact its ability

to maxmise revenue recovery from its network.

However, stakeholders want renewal rights for other bulk minerals train services to protect the
interests of users that have made substantial investment in related facilities.

The QCA understands Queensland Raiiacerns and also sees merits in stakeholders'
arguments.

The QCA considers that the absence of renewal rights exposes access holders to asset stranding
risks for large sunk investments. This is particularly relevant in the Mount Isa line whiclyis a ke
part of the supply chain for the north Queensland mineral industry.

Thus, if Glencore decided not to extend its economic activities in Mount Isa and Townsuville,
given the uncertainty about future access rights, it would have a significant impact on the
communities involved. The importance of the Mount Isa line is discussed in Se&iohtl3is

draft decision.
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Therefore, the QCA considers that the undertaking should provide renewal rights for bulk
mineral train services on the Mount Isa line. That ldoprotect access holders from asset
stranding risks for large sunk investments. Furthermore, as the Mount Isa line is underutilised,
Queensland Rail will not be forgoing more profitable access agreements with other parties.

Access renewal terms

There ae a number of issues in Queensland Rail's proposed conditions for access renewal
terms.

First, Queensland Rail proposed giving priority to access holders if they met conditions relating
to access renewal terms and timeframes. However, Queensland Rejyesed drafting states

that it 'may not' execute an access agreement with a competing access seeker, even if the
access holder has met those conditions. This will create uncertainty for the access holder and
should be replaced with 'will not' execute aoca@ss agreement with a competing access seeker.

Second, as a condition, Queensland Rail proposed that the access holder match the contract
period offered by a competing accesseke, or alternatively use the oneff priority for a
period of the remainingdjfe of its coal mine.

The QCA considers it reasonable to reinstate2B88 undertaking's maximum 10 years period

up to which the access holder is required to match the contract period of a competing access
seeker. That would create certainty for the ass holder about the maximum term for which it
can seek renewal rights and assish planning its future operations.

Alternatively, the QCA considers it reasonable for Queensland Rail to give a 'one off' renewal
right to an access holder that is seekia term to match the remaining life of its miiet is less
than 10 years

Thus, a condition for renewal rights the QCA will be minded to appraweeishere the access
holder gets a first right of refusal each time it matches a competing accessr'seetmtract
period up to 10 years and alternativelyoae-off right if it chooses the contract period of the
remaining life of its mine.

Third, Queensland Rail did not propose renewal rights for a replacement mine as given in the
2008 undertaking. The @Considers that renewal rights should apply to a replacement mine
which would enable mine operators to renew access rights from existing access agreements for
another project as long as the access rights use substantially the same train paths.

Fourth, a mmber of stakeholders have raised concerns that Queensland Rail might impose
onerous terms if it was not obliged to renew access rights on the terms of the existing
agreement. However, Queensland Rail said its proposal would ensure that a renewal access
agreement had the most relevant terms.

The QCA considers that Queensland Rail's proposal is reasonable in that a renewal access
agreement should be consistent with the standard access agreement (in case of reference tariff
services) and access agreemeninpiples (inthe case of norreference tariff services).
Furthermore, Chapter 9 of this draft decision proposes amendments that provide clarity and
certainty to access seekers in tegtensionprocess and protect Queensland Rail's legitimate
business ingrests.

Fifth, the QCA considers that the access charge at renewal for a reference tariff service will be
governed by the QCA approved reference tariff. There are no reference tariffs on the Mount Isa
line and the QCA has in Sectio 8f this draft decision proposed a pricing rule at renewal
based onthe access charge of existing agreenm@nd recovery of incremental capital
expenditure, which would provide certainty to access holders and Queensland Rail.
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The QCA considers that ancass holder for bulk mineral train services on the Mount Isa line
seeking to renew access rights should offer a price at renewal consistent with the pricing rule
recommended in Section 8.of this draft decision. If there is not enough capacity to
accomnodate a new access seeker who is willing to offer a higher access price, then the QCA
expects Queensland Rail to explore funding options with that access seeker to expand capacity.

Timeframes

Given that the arrangements considered above provide accesetsoldr western system coal
train services and Mount Isa bulk minerals train services with the benefit of having the option of
continuing access for existing train services, it is important that they provide an early signal of
their intention to renew capeity. At the same time, it is important that the renewal application
should not be triggered at any time during the term of the access holder's existing agreement.

The QCA considers that Queensland Rail's proposal has no limit as to how early it gaamotif
access holder as its proposal uses the term 'as soon as reasonably practicable’. The QCA
requires Queensland Rail to delete this term.

The QCA considers that the undertaking allow an access seeker to apply for renewing existing
access rights les$ian three and more than two years before the expiry date of its access
agreement, which is also consistent with Aurizon Network's 2010 undertaking. The QCA
considers that access holders wishing to renew access rights should apply for renewal within
that time period, regardless of a competing access application.

The QCA considers those timeframes would be sufficient to enable appropriate forward
planning by Queensland Rail (including, in identifying whether it is possible to accommodate all
access applicains or requirements for expanding beleail capacity).

Draft decision 2.6

i The QCA requires Queensland Rail to amend its proposal for renewal of access
sothat it places access holders for western system coal train services and Moun
bulk mineral train services in front of a queue, provided the relevant access hol
(and its customer)

(@) retains access rights fan existing mine or a replacement mine as long as th
renewed access rights use substantially the same train paths

(b)  matches the contracperiod of the competing access seeker up to 10 years
alternatively the remaining life of its existing mini less than 10 year@n
which case it gets ane-off' renewal right)

(c) executes an access agreement on terms that are consistent withdaadard
access agreement (in case of reference train services) or access agreemer|
principles (in case of nomeference train services)

(d) inthe case of Mount Isa bulk mineral train services, accepts a price consist
with the renewal pricing rule recommeded in Section B

(e) applies for renewal negotiations to begino lessthan two yearsand no more
than three yearsbefore the expiry of its access agreement, regardless of a
competing access application
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2.8 Other matters

This section considers a number ohet negotiation related matters Queensland Rail proposed
aboutwhich stakeholders raised concerns.

First on confidentiality, Queensland Rail no longer proposed to define confidential information
with reference to commercial damage if disclosed, as isheén 2008 undertaking (cl. 7.1).
Aurizon said that reference to commercial impact should be included (Aurizon, sub. no. 27: 13).

The QCA considers it reasonable to include reference to commercial damage in defining
confidential information, consistent witthe 2008 undertaking (cl. 3.3(a)).

Secondon contracting available capacity, Queensland Rail proposed that it was not obliged to
enter into an access agreement with an access seeker if there was insufficient available capacity
and it had not agreed to ¢and the network to meet the access seeker's access requirements
(cl. 2.7.4). New Hope said that this clause should not apply to renewal applications (New Hope,
sub. no. 28: 3).

The QCA considers that Queensland Rail's prop@sathe effect of denyingcaess to the Act's
dispute resolution proess if parties cannot agree to meet the access seeker's access
requirements in the face of insufficient capacity. The propissalsoinconsistent with Part 5 of

the QCA Act whiclprovidesthat in making an accesdetermination the QCA may require
Queensland Rail to extend the network or permit the extension of the network (s.118(1)(d))
albeit the Act places limits on that access determinati¢ior instance, under s.119(2)(c)
Queensland Rail is not required to flrthe costs of extending the netwdfy. The QCA
considers that the 2013 DAU should obligate Queensland Rail to facilitate (but not fund) an
SEGSyarzy 2F (GKS ySis2N] AT (GKSNB A& Ayadsa¥
requirements(this is consideed in Chapter 9 of this draft decision). Taking all relevant matters
into account, the QCA requires that Queensland Rail should delete this clause from the 2013
DAU.

Third other mattersaboutwhich stakeholders raised concerns are considered elsewhetgs
draft decisiong standard rail connection agreement (Section 7.3); amending interface standards
(Section 4.8) and resumption, relinquishment and transfer of access rights (Section 7.2).

Draft decision 2.7

1 The QCA requires Queensland Rail to amersdpitoposal to:
(@ include reference to commercial damage in the definition of confidential
information as contained in clause 3.3(a) of the 2008 undertaking

(b) delete clause 2.7.4 that does not oblige Queensland Rail to enter into an
access agreement if there ag insufficient capacity.

Y UnlessQueensland Rail has voluntarily agreed to do so within its access undertaking (s. 119(4A)).
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PRICING PRINCIPIEESR] 3)

3.1

Pricing principles should provide stakeholders with some certainty about how Queensland Rail
will set and negotiate prices for access to its network.

The pricing principles in Part 3 of the 2013 DAU outline processes to develop access charges,
including how the pricing principles will be applied, limits on price differentiation and revenue
limits.

{GF1SK2f RSNA &alAR vdzSSyaftlyR wkAfQa LINRBLRASR
setting access chargetherebycreating uncertainty.

The QCA accepts stakeholder concerns and has proposed amendments that provide Queensland
Rail flexibity to price differentiate between access seekers in some circumstances, but in a
manner that provides certainty to users in the negotiation process.

Background; pricing principles

It is widely accepted in economic literature that an efficient price moli cover the efficient
costs of a natural monopoly. That is, pricing at marginal (or incremental) cost will result in a
revenue shortfall for amonopoly business (e.g. rail network) that exhibits high fixed (or
common) costs. Therein lays the reason domarket failure and the need for regulatory
intervention.

Solutions to this efficiency issue involve a range of options, such as: government subsidies; price
discrimination (based on a customer's ability to pay); and/or mpdit tariffs (e.g. a fixed
access charge and a variable access charge based on marginal cost). But, each of these
solutions can create their own distortions and detract from economic efficient outcomes.

Economic efficiency and revenue certainty can involve traifie The extenof those trade
offs depends on the pricing regime and how well it is designed.

Part 5 of the QCA Act recognises these monopoly prisisiges, and indeedorovides some
guidance to the QCA when assessing an undertaking.

The objective of Part 5 of the QCAtAs. 69E) emphasises the efficient provision of services
with the effect of promoting competition in upstream and downstream markets. To assist in
this, the criteria for approving anndertaking(s. 138(2))requirethe QCA to have regard to the
interestsof the various parties as well as a number of pricing principles6@A), namely that
prices for a declared service should:

(a generate expected revenue for the service that is at least enough to meet the efficient
costs of providing access to the servieed include a return on investment
commensurate with the regulatory and commercial risks involved; and

(b) allow for multipart pricing and price discrimination when it aids efficiency; and

(c) not allow a related access provider to set terms and conditions distriminate in
favour of the downstream operations of the access provider or a related body corporate
of the access provider, except to the extent the cost of providing access to other
operators is higher; and

(d) provide incentives to reduce costs or otheevimprove productivity (s. 188

Pricing principles are a mechanism to provide Queensland Rail's customers with confidence that
prices are consistent with those objectives and criteria.
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s. 168A of the QCA Act and has focused on

(&) hierarchy of pricing principle&£ction 3.2)

(b) limitations on price differentiationgection 3.3)
(c) price and revenue limitsSéction 3.4)

(d) take or pay $ction3.5)

(e) asset valuation methodolog§section3.6)

(N  new reference tariffs§ection3.7)

(@) Mount Isa tariff ction3.8).

3.2 Hierarchy of pricing principles

Queensland Rail's 20a$dertaking has a hierarchy of four pricing principles, in the following
order of precedence:

(@) limits on price differetiation ¢ requires Queensland Rail not to differentiate access
charges between access seekers and/or access holders for the purpose of adversely
affecting competition within a relevant market

(b) pricing limitsg sets ceiling and floor price limits based orpapand lower revenue limits
for individual train services and train service combinations

(c) rail infrastructure utilisatiorg provides for Queensland Rail to set and vary access
charges when available capacity is limited

(d) revenue adequacy provides for Queesland Rail to set prices at a level that enables an
adequate rate of return on the value of assets required to provide its services.

vdzSSyatlyR wlAfQa wnmo 5! !

Queensland Rail's 2013 DAU (unchanged from the 2012 DAU) has retained the four pricing
principles, but removed their hierarchy of application. Queensland Rail said the nature of its
new business (which has adoverail operations), gives little scope for direct conflict between

the pricing principles.

However, Queensland Rail has made the foungples subject to twaverridingobjectivesg
revenue adequacy and network utilisation (Queensland Rail, sub. no. 4: 7).

{G1 1SK2ft RSNBRQ O2YYSyiia

Aurizon was concerned that the 2013 DAU's revenue adequacy objective went beyond the
statutory pricing pmciples of the QCA Aatl(3.1.1). Aurizon also said that after removing the
hierarchy of pricing principles, Queensland Rail could potentially charge an access price for

services that sought to reflect a return on previously installed assets that warectated to
the service for which access was sought (Aurizon, sub. no. 33: 6).

QCAanalysis and draft decision

The intent of the pricing principles is to provide a transparent framework for determining price
limits, the structure of access charges asbociated pricing matters. This framework should
afford stakeholders a reasonable degree of certainty surrounding the processes for developing
I OO0Saa OKIFNHBS& T2 Ndaivmeaokky atfyR whkAfQad o0St2¢
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3.3

The pricing principles should also protect the legéte business interests of Queensland Rail,
aboverail operators and end customers. For example, pricing principles that do not permit
Queensland Rail to generate sufficient revenue to recover efficient costs could act as a
disincentive to future investm®, or promote insufficient maintenance of the network.
Conversely, pricing principles which allowed Queensland Rail to realise excessive profits or
distort aboverail competition would promote monopolistic behaviour and suppress
competition.

In this conéxt, a hierarchy of pricing principles in the order outlined indhéertaking provides
certainty to access seekers and access holders about which principle will prevail in the event of
a conflict.

Replacing the hierarchy with awverridingobjective of evenue adequacy provides Queensland

Rail with excessive discretion in setting prices. It may enable Queensland Rail to achieve
revenue adequacy without observing the constraints on price differentiation (i.e. by unfairly
discriminating between access see& to maximise revenues).

Indeed, the QCA has previously said that:

... limitson price differentiation within a market take precedence over revenue adequacy as a
pricing principle. That is, price differentiation within a market cannot be justified on the basis of
achieving revenue adequacy (QCA Draft Decision 2005: 138).

The QCAlao considers that the price limits should take precedence over revenue adequacy.
This is to preclude Queensland Rail from charging more than the-sland cost of a service in

order to achieve revenue adequacy. This will go towards addressing Asrcmmcern that
Queensland Rail's proposal would enable it to charge an access price to recover costs that are
not related to providing a service. The separate issue of the extent to which access seekers and
holders should pay for sunk costs (e.g.iB95assets for the western system) is discussed in
Chapter 8.

Given these considerations, the QCA's draft position is to reinstate the hierarchy of pricing
principles contained in the 2008hdertaking.

Draftdecision 3.1

i The QCA requires Queensland Railaimend its proposal to reinstate the hierarch
of pricing principles for developing access charges as containedl. .1 of the2008
undertaking.

Limits on price differentiation

The 2008undertaking requires that the access charge provided to an agmser for a train
service only vary from the access charge for other access seekers seeking the same train service
(i.e. in the same market) to reflect:

(@) costs or risks to Queensland Rail of providing access for train services of that type
(b) changes in th Transport Service Contract (TSC) payments
(c) changes in market circumstances.

Moreover, the 2008undertaking prohibits Queensland Rail from setting access charges for the
purpose of preventing or hindering access by third party access seekers into anyt imarke
competition with Queensland Radl(6.1.2).
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Queensland Rail's 2013 DAU

The 2013 DAU (unchanged from the 2012 DAU), proposes to relax the limits on Queensland
Rail's ability to vary access charges between access seekers, namely:

(@) to give Queenslandd® additional scope to distinguish between train services.
Queensland Rail will be able to distinguish between train servieasgdnot just on the
market in which it operates (e.g. on an origin to destination or commodity specific basis),
but al® on the characteristics of the train services (e.g. the duration and quality of the
train path, the nature of the rolling stock and the duration and terms of the access
agreement)

(b) to change the trigger for price differentiation from changes to TSC pagte a new
trigger of its ability to ‘commercially provide access'.

Queensland Rail has also proposed removing the prohibition on setting access charges for the
purpose of preventing or hindering access by tipaity access seekers. Queensland Rail said
that, given it no longer operatedboverail freight services, therazas no scope for the business

to use price differentiation to prevent or hinder access to benefit its own operations.

Stakeholders' comments

Aurizon said the changes included in the 2013 DAU created uncertainty about when Queensland
Rail may price diéirentiate. Aurizomoted that whereasthe trigger for price differentiation in

the 2013 DAU was Queensland Rail's ability to commercially provide aatebs 2008
undertakingsuch triggemwas a change in the TSC Payment (Aurizon, sub. no. 9: 21).

QCAanalysis and draft decision

A natural monopoly needs the ability to price discriminate (or implement mpalti tariffs) to
recover its efficient costs. This price discrimination needs to be based on an underlying
rationale of improving network utilisatio and revenue recovery opportunities for it to have
positive efficiency implications.

Price differentiation is not something that can either be random or at the absolute discretion of
the facility owner. This could have adverse impacts on competitioothiar markets or on
economic efficiency more generally. It could also create uncertainty which could have adverse
impacts on access seekers and the public interest, in particular if this uncertainty adversely
affected investment and employment opportuids in Queensland.

For these reasons the 200&hdertaking (and those before it) limited price discrimination within
markets where the distortions, and adverse impacts on competition, from price discrimination
are likely to be largest. Such discriminatisrallowed provided it can be demonstrated to be
based on the higher/lower costs or risk of an alternative service. That is, price discrimination in
a market must be based on the demonstrable characteristics of a particular train service.

These limitatios were particularlymportant, as the then QR Network was vertically integrated
and may have had an incentive to adversely affect competition. While Queensland Rail is not
vertically integrated with an abowveail freight operation,t is notto say that von't change over

the life of this undertaking. Moreover, it does operate passenger services.

The ability to discriminate outside a particular marigetore openended, butis subject to the
negotiate/arbitrate model of part 5 of the QCA Act.

The June 2013 DAU seeks to provide Queensland Rail with moreended discretions than
are allowed for in the 2008ndertaking.
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Price discrimination for trains with similar characteristics

Queensland Rail has proposed that its ability to price discritmiba limited to costs or risks
where trains services have similar characteristics. There are fewer limitations on price
discrimination where train services are dissimilar.

Queensland Rail has included a broad apdnended series of matters it can havegard to in
determining whether a train service has similar characteristics.

Some of those matters relate to the dimensions of the market within which the train service
operates (e.g. the commodity being transported, the geographical area and the andal
departure times of the day). These matters are not exceptional.

Train service characteristics also includes other matters and these include, and are not limited
to, the terms and duration of an access agreement, the nature of the rolling stock &nd th
duration and quality of the train path. However, Queensland Rail's proposal goes beyond this
and potentially provides it with scope to distinguish between access seekers on the basis of
whatever train characteristic it chooses. Indeed, it is possilleeit improbable, it could
include the colour of the train.

The result is that there are now a much broader range of matters that can be taken into account
when determining whether two trains are similar. For example, two trains could be operating in
the same market and have a similar train service description (e.g. axle load, length and speed),
but they could be dissimilar because one is a red train and the other is a blue train. The 2013
DAU would allow Queensland Rail to determine that they arengrawith dissimilar
characteristics and that they can price differentiate in a way unfettered by the cost or risk
constraint.

Queensland Rail's proposal makes the cost or risk constraint potentially redundant as there is
scope for Queensland Rail to deemathalmost any two train services within a market have
different characteristics and therefore are different, allowing price differentiation on almost any
basis.

Queensland Rail's proposal intermingles:

(@) some of the matters to be taken into account whenelenhining whether two train
services operate within the same market, with

(b) those matters that affect costs and risks and therefore determine the limits on price
discrimination.

Therefore the QCA does not object to the range of matters included in QueahdRail's
proposal. Rather, it objects to the way the test has been constructed.

The QCA considers that price differentiation on this basis could have adverse competition and
efficiency impacts. It could also create uncertainty which could have advepsetsnon access
seekers and the public interest, in particular if this uncertainty adversely affected investment
and employment opportunities in Queensland.

The QCA does not object to Queensland Rail distinguishing between access seekers within a
market onthe basis of cost or risk. What constitutes the same market is a concept that has
been well tested in competition law, in particular with reference to assessments of mergers.
The key factor relates to the substitutability of the good or service. Markan also have
geographical or time dimensions. These are all matters identified in Queensland Rail's proposal.
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Moreover, the 2008indertaking provides for price discrimination based on costs and risks, but
it does that in a way that places measurabieils on the extent of price discrimination within a
market.

Given this, the QCA rejects Queensland Rail's amendments and requires that the relevant
provisions of the previous drafting be reinstated.

'‘Commercially provide access'

The 2013 DAU also provides that the trigger for price differentiation is Queensland Rail's ability
to ‘commercially provide access'. In contrast, the 2008ertaking provides a narrower trigger
for price differentiation that is a change in the TSC Payrtfsurizon, sub. no. 9: 21).

It is reasonable for Queensland Rail to recover at least its incremental costs, and any TSC
payment contributes to this. As such, it is not unreasonable for Queensland Rail to increase
prices where there is a reduction in thelevant TSC payment.

However, Queensland Rail's proposal goes beyond this and provides it with very broad
discretion as to when it may engage in price discrimination. Indeed, the absence of a definition
of ‘commercially provide access' leaves it openQ@areensland Rail to potentially discriminate
between access seekers on any matter of commercial relevance to Queensland Rail. This could
include an access holder's or customer's ability to pay (i.e. charging more profitable access
holders within a markemnore).

On this basis, the QCA does not accept Queensland Rail's amendments to allow it to
discriminate based on its ability to commercially provide access and requires that the relevant
provisions of thaundertaking bereinstated

'‘Preventing or hindeng access'

Queensland Rail separately wants to remove the prohibition in the undertaking on setting
access charges for the purpose of preventing or hindering access byénigdaccess seekers.

The QCA accepts that while Queensland Rail is vertio#digrated, its above rail operations
relate to passenger services for which there are no competitors. However, that is not to say
that at some point in the future Queensland Rail may undertakeverail operations in
competition with another provider.

The QCA notes that. 104 of the QCA Act precludes Queensland Rail preventing or hindering
access. Therefore, Queensland Rail cannot engage in conduct that prevents or hinders access
by a third party irrespective of whether any approwattiertakingcontairs this requirement.

As such, the QCA does not consider that there will be any material change to Queensland Rail's
obligations from the inclusion or exclusion of this provision fromuhéertaking

DAGSY G(GKA&AZ GKS v/ ! LINE IlSpesiioa to ibrait tHe révBritidig orv dzS Sy a
hindering requirement in the 2013 DAU.
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Draftdecision 3.2

i The QCA requires Queensland Rail to amend its proposal so that the pr
principles in the undertaking for developing access charges specify that Queens
Ral can only seek to differentiate access charges between access seekers/holdet
(@ where a reference tariff is applicable, to reflect differences in cost or risk to
Queensland Rail of providing access for the train service compared to the

reference train serice

(b) where there is no reference tariff applicable for the relevant train service tyg
subject to requirements reinstated fronel. 6.1.1(c) of the 2008ndertaking

Pricing and revenue limits

Pricing and revenue limits are established to assure accessrsé#aiiders and their customers

that prices (and/or revenues) will fall within a certain range. In particular, tariffs are largely cost
reflective and one customer (or group of customers) should not subsidise another customer (or
group of customers). Thke limits are that one customer (or group of customers):

(@) atleast pays for the services that only they use (i.e. not babavemental costs)
(b)  does not pay for the services they do not use (i.e. not above stttk costs).

Such pricing limits result namnly in equitable prices (i.e. the 'user pays' principle) but can have
important dynamic efficiency impacts (i.e. by ensuring that a customer does not demand
services that it then asks someone else to pay for).

The 2008undertakingenables the setting ofidor and ceiling prices and revenues. The floor
price ensures that access charges do not fall below the incremental costs of providing access,
while the ceiling price reflects the expectexttandalone cost of providing access to an
individual/combinationof train service(s).

The 2008undertakingalso provides for the floor and ceiling prices to have regard to TSC
payments provided by the government.

vdzSSyatlryR wlAfQad HWHanmo 5! !

Queensland Rail's 2013 DAU (unchanged from the 2012 DAU) is similar to theng@d@king
to the extent that it retains floor and ceiling pricing and revenue limits.

However, it now provides for Queensland Rail to determine, at its absolute discretion, the
methodology, rates and other inputs that it will use to calculate accesgebavhere:

(@) access charges are supplemented by TSC pagment
(b) there is a reduction in TSC payments

(c) an offsetting increase in the access price is necessary to ensure that Queensland Rail's
revenues do not fall below the floor revenue limit.

In other words, Qaensland Rail proposes to have the discretion to change the access charges if
there is a change in TSC paymemist is,where Queensland Rail would otherwise receive less
than the floor revenue limit.
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{O0F1SK2ft RSNAQ O2YYSyia
Stakeholders did not commeron the principle to apply floor and ceiling price and revenue

limits for access price negotiations, other than in specific reference to the western system and
the Mount Isa lineg; these matters are discussed in Sectiod &d Chapter8 below.

QCAanalyss and draft decision

It is reasonable for Queensland Rail to earn sufficient revenue to cover its incremental costs (i.e.
its floor price and lower revenue limit).

In some cases, Queensland Rail may set access charges at a level below the flooitggets as
additional TSC funding from the government that supplements the revenue from the access
holder.

In these circumstances, where TSC funding is reduced, Queensland Rail's proposal that it be able
to increase the access charge to offset the reductioWSC payments is reasonable. In this
regard, the QCA notes Queensland Rail has proposed that the increase only be to the level
necessary to recover its incremental cosise. to reach the floor price.

However, the QCA does not consider that this ion can be absolute, but rather requires
that it be exercised reasonably.

Draftdecision 3.3

i The QCA requires Queensland Rail to amend its proposal so that it is required t
reasonably when seeking to increase an access charge to offset a reduatian
transport service contract (TSC) payment.

Take or pay

Take or pay provisions require an access holder to pay for some or all of the services for which it
has contracted, regardless of whether it uses them.

Take or pay is included in accessangements to achieve a number of outcomes, including
supporting revenue certainty for the access provider and encouraging customers to contract for
the capacity they are most likely to need.

The 2008 undertaking only addresses take or pay for the wesgstem for Queensland Rail
(Schedule F, Part C, cl. 5). The undertaking entitles Queensland Rail to collect take or pay
revenue of 80% of the amount it would have received if all contracted services had run, less any
services that did not run for a Quesland Rail cause.

The 2008 undertaking also provides for approximately 90% take or pay for central
Queenslandf, in a section that does not apply to Queensland Rail (Schedule F, Part B, cl. 2.2).
This same 100% take or pay for central Queensland is eatlidd Aurizon Network's 2010
undertaking.

Queensland Rail's 2013 DAU provides for 80% take or pay for the western system, consistent
with that in the 2008 undertaking. It does not address take or pay for any other part of
Queensland Rail's network.

In central Queenslanthke orpay is equivalent to 100% of ART 4 tariffs. AT1 is excludedibeelates to
incremental network maintenance costs which varies with volume.
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StakeloldersCcomments

Aurizon said the western system take or pay regime was biased in favour of Queensland Rail,
and created the potential for windfall gains, unless there was a cap on total take or pay
recovery. This was because Queensland Rail could dallecbr paypayments from an access
holder that undefrailed, while at the same time collect tariff payments from other access
holders or customers for providing paths above their contract entittements. Aurizon said,

... these gains amount to a penaland are not necessary to offset or mitigate any genuine
economic los§Aurizon, sub. no. 48: 22)

Aurizon proposed take or pay revenue should be capped so that revenue in excess of target
revenue under a price cap should not be comprised of take or pagnres. This would require

that the undertaking include an annual target revenue that was adjusted each year by CPI
(Aurizon, sub. no. 33: 14ub. no. 48: 123).

Glencore said 100% take or pay 'blunts' the economic incentives to meet contracted volumes
and perform necessary maintenance. It said take or pay, at least for the Mount Isa line, should
be limited to 80%, the same as the western system (Glencore, sub. ne830: 7

QCAanalysis andiraft decision

The purposes of take or paycludeencouragingustomers to contract for the capacity they are
most likely to need, and giving access holders an incentive to relinquish or transfer capacity they
do not need.

Howeve, for Queensland Rail's network, where all systems used by freight services operate
with spare capacity, the primary purpose is to provide a degree of revenue certainty for
Queensland Rail.

Aurizon has argued that the take or pay on the western system more than achieves this
objective, and should therefore be capped to ensure that QueensRail does not receive take

or pay income when that take or pay increases its recovery to more than the annual revenue
used to develop the reference tariff (Aurizon, sub. no. 48: 23).

The QCA considers that Queensland Rail's proposal to retain 80%rtpkg for the western
system is reasonable, as it helps ensure revenue adequacy for Queensland Rail, while also
leaving some incentive for Queensland Rail to perform.

However, the QCA considers that the take or pay regime should be about protecting esyenu
not increasing them. It therefore accepts Aurizon's proposal that Queensland Rail should be
able to use take or pay to lift its annual revenue to 100% of the target revenue used in
developing its western system reference tariffs. But QueenslandsRailld only be able to
recover more than 100% of that target revenue by outperformingdelivering more than the

total paths or tonnes that it has contracted to provide.

The QCA considers this is a reasonable limit that is in Queensland Rail's legitirsiaess®
interests, while at the same time being in the interests of access seekers and access holders,
consistent with the QCA Acts(4.38(2)(b), (e) and (h). It should also promote the efficient use

of capacity (s138(2)(a)).

For this limit to apply, the annual target revenue will need to be published with the western
system reference tariff in schedule A. This is discuss@daipter 8.

For nonreference tariffs, including those on the Mount Isa line, the QCA acknowledges
Glencore's point that 100% take or pay removes Queensland Rail's exposure to volume risks,
and therefore blunts its incentives to enable higher volumes.
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However, the QCA does not consider this concern is sufficient reason to constrain commercial
negotiationsbetween Queensland Rail and access seekers. In particular, the term and terms of
a takeor pay agreement are part of the package of risks, costs and entitlements the facility
owner and access seeker will assess as they negotiate an agreement. Thersitudifferent

on the western system and in central Queensland, where the approved take or pay regimes
have been applied in the context of reference tariffs, with known risks and rewards.

The QCA notes that, should an access seeker consider that artpkg cequirement proposed
by Queensland Rail breaches the pricing principles, including the pricing limits, the matter can
be brought to the QCA for arbitration.

Draftdecision 3.4

i The QCA requires Queensland Rail to amend its proposal so that
(@) it can onlyrequire take or pay on the western system up to the amount
required to lift its annual revenue to 100% of the target revenue used in
developing the western system reference tariffs
(b) the annual target revenue relating to this take or pay limit is publishetith
the western system reference tariff in schedule A.

Asset valuation methodology

The QCA Act specifies that the price of access to a service should ‘include a return on
investment commensurate with the regulatory and commercial risks involved' (s.458Alt

does not prescribe any particular way of establishing the amount of investment on which that
return should be calculated.

The QCA has used a building blocks approach for assessing rail reference tariffs in central
Queensland. In doing so, it hastablished the investment amount by estimating the value of
the assets used to provide the belewail service.

The 2008 undertaking specifies that the asset value will be determined

(@) ‘'in accordance with schedule FB' (i.e. through afmilvard of the aset base from year
to year, taking into account inflation, depreciation and capital expenditure), or

(b)  where there is no relevant asset value, using 'the Depreciated Optimised Replacement
Cost (DORC) methodology'. @P.4(c)).

Queensland Rail's 2013 DApksifies that the value of assets will be determined using a DORC
methodology for each regulatory period (c&2.3(a) and (c)). Additionally, Queensland Rail
proposed to include additional sections into the western system asset base at DORC value
(Schedile AA, cl1.2(a)(ii)).

Queensland Rail's proposed pricing principles do not provide for rolling forward of the asset
base, as in the 2008 undertaking.

Stakeholders said the QCA Act did not prescribe a DORC valuation and neither should
Queensland Rail'shdertaking. Glencore said

.. it seems highly inappropriate for the QCA to bind itself to applying a DORC valuation
methodology in future pricing arbitrations where it is completely unclear whether that will be
appropriate for the part of the network to hich a future dispute relates and what the
consequences for access charges payable by access seekers would actually be (Glencore, sub.
no.30: 6).
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New Hope said

... DORC is not an appropriate methodology when considering an 'outlier' corridor such as the
western system which has limited scale economies, standards far from modern engineering
equivalents, and significant above rail cost impositions due to those standards restricting both
train length and axle load (New Hope, sub. no. 50: 19).

The QCA notethat Queensland Rail operates a widespread rail network, with srach variety

of states of repair and utilisation, used by a diverse mixture of traffic types. DORC valuation
remains one way of looking at valuation of those assets. However, for thet@@erform its
function, consistent with the QCA Act, it needs the flexibility to choose the appropriate way to
value assets in each case.

For instance, while the QCA has adopted a DORC methodology as the basis for setting tariffs on
the western systemsge Chapter 8), it is yet to consider what asset valuation methodology
should be adopted for the Mount Isa line (s&ection3.8).

The QCA also notes that Queensland Rail's drafting in its 2013 DAU appears to require that a
new DORC valuation be used a¢ tikommencement of the Evaluation Period' (i.e. the start of

the period over which an undertaking applies) 82.3(a)g definition of 'AV0'") and for including
additional sections into the western system asset base (Schedule AA2(al)(ii)). This wdd

create uncertainty for access seekers and holders and Queensland Rail about the treatment of
assets in subsequent regulatory periods.

The QCA therefore requires that Queensland Rail delete those clauses requiring that the DORC
methodology be used teet asset values for determining a ceiling revenue limit.

Draft decision 3.5

i The QCA requires Queensland Rail to amend its proposal to remove the requirer
that the asset value for determining a ceiling revenue limit be set through
depreciated optimised replacement cost methodology, by deleting. @.2.3(c) and
cl. 1.2(a)(ii) in Schedule AA.

New reference tariffs

Queensland Rail's 2008 undertaking includes a reference tariff for the western system and
provides for the QCA to require Queensldral to submit a new

... Reference Tariff for a hew Reference Train Service if the QCA has a reasonable expectation
that there is sufficient interest from Access Seekers to warrant the development of a Reference
Tariff for a new Reference Train Servitet(d.2(c)).

The 2013 DAU (like the 2012 DAU) does not include any provision for the QCA to require
Queensland Rail to submit a new reference tariff for a reference train service. Queensland Rail
said this lack of prescription was to ‘reduce the ovezaihplexity of the document' and that:

... if during the term of an access undertaking Queensland Rail determines that a new reference
tariff is required for a particular service or group of access seekers, it would be possible for the
business to submit draft amending access undertaking to seek QCA's approval of the proposed
new reference tariff (Queensland Rail, sub. no. 2, PwC report on Pricing Principles: 15).

Stakeholders said Queensland Rail's undertaking needed to have a mechanism for reference
tariffs to be put in place outside the western system, or include other reference tariffs from the
outset. Glencore said the ability for an access holder or seeker to require that a reference tariff
be developed was 'an important protection that should beikakde' (Glencore, sub. no. 15: 7).
Asciano called for reference tariffs for services such as intermodal haulage and minerals haulage
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(Asciano, sub. no. 6: 6; sub. no. 26: 11). However Aurizon said that providing a western system
tariff, but no other réerence tariffs, was reasonable as 'other traffics are unlikely to be near the
revenue ceiling' (Aurizon, sub. no. 9: 21).

QCA analysis and draft decision

Reference tariffs can reduce the transaction costs associated with negotiating an access price,
and felp address the information asymmetry between an access seeker or holder and a
monopoly access provider. However, developing a reference tariff is a &k resource
consuming exercise that should only take place when there is a benefit that exceexlssthe

The QCA is not minded to require that Queensland Rail develop reference tariffs other than for
the western system in the 2013 DAU. At the same time, the QCA does not consider it sufficient
that Queensland Rail, as a monopoly service providas,the sole option to determine the
circumstances and time when it might propose a reference tariff.

The QCA considers it would be more balanced if both Queensland Rail and its customers had
the ability to trigger a reference tariff process. This has beehnesded in the 2008 undertaking

by giving the QCA the ability to require Queensland Rail to develop a reference tariff if
warranted (cl6.4.2(c)).

Queensland Rail has said that removing this provision from the 2013 DAU will 'reduce
complexity’. Howeverhte QCA agrees with Glencore that in reducing complexity, Queensland
Rail has taken away an important protection for access seekers and holders. The QCA therefore
requires that Queensland Rail reinstate the ability for the QCA to require Queensland Rail to
develop a new reference tariff.

Draft decision 3.6

1 The QCA requires Queensland Rail to amend its proposal so that the QCA can re¢
it to submit a proposed reference tariff if the QCA considers it is warranted.

Mount Isa tariff

The Mount Isa line includes 1,032 kilometres of track and was constructed in the early 20th
century, first for the wool and livestock trade and then to serve the silver and lead mines (see
Figure 5. The line has been upgraded several times since andsugports kilometrelong

trains with 2Gtonne axle loads at maximum speeds between 60 and 80 Rfn/MBach year it
carries around five million tonnes of freight (e.g. copper and zinc concentrates, fertiliser, acid,
fuel, cattle and general freight containgr®lus the twiceweekly Inlander passenger servide

Negotiations for access to the Mount Isa line have been covered by a succession of approved
undertakings since 2001. Prices and other terms of access have been agreed by negotiation
between thebelow-rail operator and its customers. Unlike for coal train services in central
Queensland and on the western system, there has never been an approved reference tariff for
traffics on this line.

12http://www.queenslandrail.com.au/Net\NorkServices/Documents/Mt%ZOIsa%ZOSystem%ZOInformation%ZOP
ack%20%201ssue%202.1%2020May%202007 .pdf

B For comparison, Aurizon Network's ¢ead Queensland coal network includes 2,670 kilometres of track and
carried 211 million tonnes of coal in the year to June 2014.
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Queensland Rail's 2013 DAU (like the 2012 DAU and all other approved undertakings before
now) did not include any specific provisions to cover pricing or other aspects of access to the
Mount Isa line.

Stakeholders' comments

Stakeholders have raised sevetahcerns relating to tariffs and access to the Mount Isa line as
part of their submissions on the 2012 and 2013 DAUs.

Glencore said changes to Queensland Rail's approach to pricing and transparency in access
negotiations were ‘critically required to make the negotiasbitrate model more effective at
preventing QR's abuse of its monopoly power' (Glencore, sub. no..30: 4)

Glencore said that during negotiations on the Mount Isa tariff, Queensland Rail had provided
'little discernible methodology' for calculating proposed access charges and was unable to
demonstrate the costs of providing the service on a statwhe and isremental basis.
Glencore said it was concerned thawiould:

... receive little more than a price with assertions that it is based on a 'market price' (which is
fairly nonsensical in the context of a monopoly service provider who itself sets the neariset)
'‘below the ceiling price' (Glencore, sub. no. 30: 5).

Asciano said Queensland Rail should provide floor and ceiling prices to address this information
asymmetry, while Aurizon and Glencore said that, if Queensland Rail provided additional
information, the negotiating parties were likely to arrive at an efficient price without approved
floor and ceiling prices (Asciano, sub. no. 31: ABrizon, subno. 33: 6; Glencore, sub. no.30:

4).

Glencore said that Queensland Rail needed to be required toviggothat additional
information, as it was:

... nappropriate for a regulator to simply be relying on the goodwill of a regulated entity on an
issue which, if not fixed, completely undermines the validity of the proposed approach to
regulating QR's pricai (Glencore, sub. no. 30: 6).

Glencore also said take or pay, at least for the Mount Isa line, should be limited to 80%, the
same as the western system. (Glencore, sub. no7-&):

In addition, Glencore was concerned that the 2013 DAU did not prowviggtaof renewal when

an access agreement expired, and that Queensland Rail might seek ‘onerous terms' at renewal
for access holders on the Mount Isa line and other parts of the network. Glencore said
Queensland Rail had an incentive to 'seek a biddingb&tween an existing access holder and

a new applicant' (Glencore, sub. no. 297)6 It said:

If improved renewal rights are not provided for existing access holders who have invested
substantial capital in long term investments dependent on long teroess, it will have a chilling
impact on future investment of that nature (which seems contrary to the public interest and
promotion of competition in upstream and downstream markets) (Glencore, sub. no. 29: 6).

Many of the concerns raised in relation thet Mount Isa line also apply to other parts of the
network. These matters are addressed in other sections of this draft decision, including:

(@) proposed pricing principles Bections3.2 to 3.4
(b) information provision and reporting i@hapters2 and 5
(c) the process for renewing and negotiating access agreemeritaapter 2

(d) take or pay irfection3.5.
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This sectior(Section3.8) therefore considers pricsetting issues specific to the Mount Isa line,
particularly when access agreements are renewed.

QCAanalysisand draft decision

Earning a reasonable return on its investments is in the legitimate business interests of
Queensland Rail.

Equally, the Mount Isa line is a key part of the supply chain for the north Queensland mineral
industry. Therefore it is in theublic interest to ensure that the access and pricing approach
supports the longerm growth of mining and other industries and communities served by the
rail infrastructure.

The commercial issues confronting the Mount Isa line are not dissimilar to tHdke western
system; thatis, both lines require a large amount of infrastructure to carry a relatively small
amount of traffic. For instance, the central Queensland coal networktasmes the track
kilometres of the Mount Isa line but carries 40 émthe volume. Indeed, the Mount Isa line is
three times as long as the western system, yet carries aboutlhvds of the volume.

Stakeholders have said that the information provided by Queensland Rail during access
negotiations is not sufficient focustomers to form a view on the level of the ceiling price.
Queensland Rail has also not provided information as part of the public consultation process on
the 2013 DAU to inform the QCA or stakeholders on what that ceiling price might be or under
what crcumstances it might be charged.

This creates a great deal of uncertainty for the users of the Mount Isa line at a time when
decisions are being contemplated about future mineral processing options that may call for new
investment, including useflundedupgrades to the rail infrastructure. This lack of information is
not conducive to the efficient development of economic activities that rely on the Mount Isa
line or to the future development of the line itself.

The negotiatearbitrate approach to accesgricing is likely to be most effective when the
positions of the access provider and access seeker are evenly balanced (e.g. when a customer is
contemplating a greenfields project). On one hand, Queensland Rail wants to find customers
for its capacity, \wile on the other hand a customer is unlikely to sink its investment unless it
can develop an economically viable business case, that includes certainty on recovering its
investment and costs over a given time period.

This balance of negotiating positieris less likely to be the case when a contract is to be
renewed. At that time, both the access provider and customer have investments that are sunk,
and economic rents could be extracted from the party in the less favourable position. In the
short term, this could be viewed as a transfer of resources with little impact on economic
efficiency. However, in the longer term, an expectation of a future transfer of resources will
impact on anticipated returns and therefore on investment decisions, and thiathawve an
impact on economic efficient/

In the case of declared infrastructure, it can be anticipated that the access provider is likely to
be in the more favourable negotiating positigralthough this is less clear cut on the Mount Isa
line where Glenore is the dominant user and has, as a result, significant countervailing market
power.

“For a discussion of fairness in pricing where access holders have sunk costs, see QCA, Augus22013: 27
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But there is a risk. If Glencore decided that it did not want to extend its economic activities in
Mount Isa and Townsville, given the uncertainty on future rail ssagharges, then it would

have a significant impact on the communities involved. The QCA does not consider that
Queensland Rail's 2013 DAU adequately addresses stakeholders' concerns about future pricing
uncertainty on the Mount Isa line. This uncertgiing not in the public interest, in particular the
future economic prosperity of the communities that rely on and service that line.

To address these concerns, the QCA does not consider it is necessary to publish floor and ceiling
prices (or even a referee tariff), as long as Queensland Rail provides more comprehensive
information as set out ifthapters2 and 5 of this draft decision. The remainder of this analysis
therefore considers the issue of pricing on the Mount Isa line when contracts are renewed.

Contract renewal pricing mechanism

While price certainty at renewal is a desirable objective, it is hard to achieve in practice,
particularly on an old, long, lowolume network like the Mount Isa line.

The QCA notes that the QCA Act requires it to hagard to both the interests of the facility
owner, including the need for a return on investmest {38(2)(b) ands. 168A(a)) and the
interests of access seekers and access holdsss138(e) and (h)). In particular, Queensland
Rail should recover deast its incremental costs of providing beloail services to Mount Isa
customers, but should not recover more than th&ndalone cost of providing those services
(the ceiling price) (segection3.4).

With this in mind, the QCA has sought to provigleeensland Rail with some ability to increase
the recovery of its assets over time, while providing protection to access holders when they
renew their contracts through a price path at renewal.

The QCA considers that, for the Mount Isa line, the priceeagwal should be limited to no
more than:

(@) the tariff agreed between Queensland Rail and its access hmiderexpiring access
agreement increased by annual inflation plus 2 percentage points, applied over the
period of the previous contracplus

(b) the normal regulatory return on incremental capital expenditure incurred to increase
capacity on the network, including

® spending on infrastructure specifically built for the access holder's service
(i)  areasonable allocation of incremental spending for all services.

The maximum renewal price would start on the approval date of this undertakhig.will give
an incentive for Queensland Rail and users to invest in additional capacity.

The QCA notes thadhis approach of capping annual price increases is not novel and has been
applied for water and electricity prices paid by irrigators. In each case, the QCA has developed a
mechanism to limit annual price shocks while increasing regulated tariffs overttirachieve
greater costrecovey.’

®see http://www.cca.org.au/Water/Rural/lrrigatiofPricingReview/IrrigationPrices201317/Finat
Report/IrrigationPricesfor-201317#finalpos and http://www.qca.org.au/getattachment/79e1798e3c
454dbdfa-f363cfc82dab/Transitionadrrangementdor-electricity-pricesf.agpx
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This approach is also similar to, and consistent with, the approach the QCA is proposing for the
western system coal services to pay for incremental capital investment on the metropolitan
system (se€hapters).

This Mount Isa pricecapping approach provides all parties with some certainty. Customers
know that Queensland Rail will not be able to levy access charges in its absolute discretion and
thereby strand their future investments. At the same time, it is in Qs&erd Rail's legitimate
business interest as it provides potential for future, but not ogled, price increases.

Further, it is unlikely that there will be an opportunity cost from applying the ‘inflation plus 2%
limit, as the Mount Isa line is unddilised, so Queensland Rail will not be forgoing more
profitable access agreements with other parties.

This approach to pricing certainty will also determine the price that an access holder will need
to match at renewal, to exercise its right to continuecass in the face of a competing
application. This is explained in detailSettion2.7.

Price differentiation

While the inflation plus 2% principle will provide Mount Isa access holders with some comfort
they will not face onerous price increases, theiyll also have the protection of the price
differentiation rules (se&ection3.3).

The differentiation rules prevent Queensland Rail from charging different prices for customers
competing in the same end market, except for reasons of cost or risk.

This mans that, whatever price is indicated by the ‘inflation plus 2%’ calculation, Queensland
Rail will be able to charge no more than it has agreed to charge another access seeker hauling
the same product.

The QCA notes that there could be some issues withlyagpthese price differentiation rules

for contracts whose terms overlap, but end at different times. For example, the differentiation
rules could have the effect of preventing Queensland Rail from raising its prices for an access
holder at renewal, ifti has subsequently agreed to an access agreement at a price below
'inflation plus 2%' for another customer in the same market. However, Queensland Rail can
address this by including a mechanism to reopen the pricing for the second access holder at the
time the first access holder's contract comes up for renewal.

Draft decision 3.7

1 The QCA requires Queensland Rail to amend its proposal so that the price 1

renewing access holder on the Mount Isa line is limited to no more than

(@) the tariff agreed betweenQueensland Rail and its access holdethe expiring
access agreementncreased annudy by CPplus 2 percentage pointper year
of the expiring agreementplus

(b) the normal regulatory return(consistent with cl. 3.2.3bn incremental capital
expenditureincurred to increase capacity on the network, including
(i)  spending on infrastructure specifically built for the access holder's

service

(i) areasonable allocation of incremental spending for all services

with the accumulation d the maximum renewal pricdor an existing access
contractstarting on the approval date of this undertaking
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4 NETWORK MANAGEMENRINCIPLES ANIPERATING
REQUIREMENTS MAN(PARH)
The network management principles (NMPs) should provide a consistent and equitable
mechanism for Queensland Rail to demonstrate capacity, coordinate maintenance and schedule
and operate trains.
The QCA proposes teapt much of Queensland Rail's proposed NMPs, as they are consistent
with the interests of access seekers and holders, and Queensland Rail. However, the QCA has
proposed amendments to provide for more transparency @ndequire Queensland Rail to
consul more frequently when changing its scheduling documents. The QCA has also sought to
ensure that all train services are subject to the same scheduling and operating rules and limit
Queensland Rail's discretion to act to favour its own passenger services.
Queensland Rail also proposed bringing the operational requirements together in one document
to be published online, separate from the undertaking. However, in doing so, Queensland Rail
has significantly shifted the risk profile of obligations and respdities towards the operator.
While the QCA proposes to accept tBperating Requirements ManuaDRM to be placed
onling amendments have been proposed to ensure that rights and responsibilities are more
equitably shared between the parties.

4.1 Introduction

Once access has been contracted and prices set, access holders have a reasonable expectation
that their train services will be delivered and that they will know how they will be delivered.
The NMPs seek to fulfil this role by specifying howeéhsland Rail will: demonstrate that its
capacity is sufficient to provide for both contracted train paths and necessary maintenance;
and schedule and control trains.

The NMPs for the Queensland rail networks have largely remained unchanged since 8001 an
are broadly consistent with those of the ARTC. These NMPs have also sat within all past QR
Network undertakings given their importance to all access holders, and their customers. This
ensures that Queensland Rail manages its network for all accesrsatdaccordance with the

same rules. This is clearly necessary for the safe operation of the network. It is also equally
necessary for the efficient and equitable coordination of a network that has a complex and
diverse mixture of rail services.

Queensand Rail's 2013 DAU retains important aspects of the 2008 undertaking principles,
including:

(@) specifying that the NMPs guide how Queensland Rail will

(i)  provide capacityrelated information to access holders

(i)  performscheduling, train control and associated services (cl. 4.1(a)).
(b)  prescribing two key scheduling documents in the NMPs, namely

()  the master train plan (MTP), a loitgrm document that demonstrates there is
sufficient capacity and provides information on pladmrmaintenance

(i)  the daily train plan (DTP), a shaerm document, derived from the MTP that
shows the actual expected schedule on the day.

56



Queensland Competition Authority Network management principles and operating requirements manual (Part 4)

4.2

However, the NMPs in Queensland Rail's 2013 DAU include a number of key changes. In
particular, the proposed pringles provide only for timetabled and not for cyclic traffics (e.g.
traffic specified as a certain number of paths over a set period, that do not have specific
timetabled running times). They therefore do not include principles for allocating cyclic paths
between different users (i.e. an intermediate train plan or a contested train path decision
making process).

Queensland Rail's 2013 DAU also proposes to publish a new document, the ORM, that specifies
the largely technical rights and responsibilitiesQuieensland Rail and its access holders. The
content in the ORM is largely drawn from the 2008 undertaking's standard access agreements.

The NMPs are set out in schedule B of the 2013 DAU, while the ORM has been provided as a
separate document that will ndorm part of the undertaking.

The QCA has reviewed the NMPs and ORM to determine whether they provide sufficient
transparency and protection for access holders and their customers, while also allowing
Queensland Rail the necessary discretion to operiggenetwork efficiently. The QCA's
consideration of these matters is divided into:

(@) issues relating to the MTP and DTP, including

® maintenance planning and changes to train plamensider the best approach to
new or changed possessior&¢tion4.2)

(i)  transparency considers how capacity should be demonstrated and schedules
published for the MTP and DT&¢tion4.3)

(i)  cyclic traffics; consider whether the treatment of netimetabled (i.e. cyclic)
services needs to be explicitly set out in the NMRstjon4.4).

(b) NMPs and SAAsconsider issues with the treatment of network management in the
SAAs, including the need for consistent principles for all users of Queensland Rail's tracks
(Section4.5)

(c) other NMPs issuespassenger priority and the interface witkurizon Network $ction
4.6)

(d) ORMc includes both the content of the manual and related documents and the
appropriate process for amending thei®ettion4.7).

Maintenance planning and changes to train plans

The 2008 undertaking provides for Queensland ®adhange the MTP and DTP to close the
track for maintenance and construction and to restrict train weights or speeds. These
‘operational constraints' can include:

(@) planned possessiorgstypically known between three months and two years in advance
of the day of operation

(b) urgent possessionscorrecting 'potentially dangerous' problems less than three months
after they are detected

(c) emergency possessiogdixing 'serious faults' within five days.

As all of these may affect delivery of an access holdé€Es, the access agreement principles in
the 2008 undertaking require Queensland Rail to use reasonable endeavours to minimise
disruption to train services from operational constraints (2008 undertaking, schedule E, cl. 6). If

the operational constrainta§ O a 'y | O0Saa K2f RSNRA& (NI Ay &SN
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the relevant access agreement, Queensland Rail must consult with, and procure the agreement
of, the affected access holder. The access holder must not unreasonably withhold its
agreement(2008 undertaking, schedule G, part 1).

The 2008 undertaking also requires that, when Queensland Rail varies the MTP and DTP, it must
consult with infrastructure service providegssuppliers of maintenance, construction and other
related servicesfor Qugea f I YR wl Af Qa4 Ay FTNI &0 NHzOG dzNB @

While structure and content of the NMPs in the 2012 DAU were broadly similar to those in the
2008 undertaking, stakeholders were concerned the proposed NMPs gave Queensland Rail too
much discretion to perform maintenance andonstruction activities without sufficient
consultation (Aurizon, sub. no. 9: 23).

vdzSSyatlryR wlAfQ&d HnAnmo 51!

The 2013 DAU (similar to the 2012 DAU) requires Queensland Rail to consult with access
holders when modifying the MTP (2013 DAU, schedule B1¢h)(i)), and

(@) procure the agreement of access holders whose train services would be affected in a way
not allowed for under the relevant contract

(b) LINBPOPARS on RIeaQ y2G4A0S (2 F00Saa K2t RSNAE |
schedule B, cl. 1.1(d)

However, Queensland Rail has proposed to alter the treatment for operational constraints, so
that

(@) for changes to the MTP it does not have to consult with or obtain the agreement of
access holders if it considers none would be adversely affected (20d390hedule B, cl.

1.1g(ii))

(b) for changes to the DTP it would be required to consult with affected access holders, but
not obtain their agreement (2013 DAU, schedule B, cl. 1.2(f)}i)

Queensland Rail said this flexibility was necessary as the:

.sa6 NHzyyAy3a 2F (GKS NI At yStGeg2N] |yR vdsSSyatltyR wl
Queensland Rail being able to implement Possessions and other Operational Constraints as
ySO0S&aal NB o ¢KS bat AGNATS Iy | LILINRPddNTedueS ot yOS
t2aasSaarzya FyR Iy 00Saa K2t RSNDa AydiSNBad Ay GKS
sub. no. 2: 9).
The 2013 DAU provided that Queensland Rail need only provide the DTP to infrastructure
service providers but not consult witheim.

{O0F1SK2ft RSNAQ O2YYSyia
Stakeholders were concerned Queensland Rail's proposed treatment of changes to the train

plans for operational constraints, including maintenance possessions, gave it too much
discretion and provided too little information to aess holders and other parties. They said:

(@ Queensland Rail should not be able to amend the MTP/DTP without consulting access
holders that were affected by operational constraints, particularly those imposed by
Queensland Rail (Glencore, sub. no. 2209 Asciano, sub. no. 31: 6).

(b) Queensland Rail should provide timely notice and consult with access holders on the
impact a possession would have on TSEs, for all possessions that resulted in the MTP
being amended, with the only exception being that it needthconsult in the case of
urgent and emergency possessions (Aurizon, sub. no. 33: 20).
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(c) For DTP variations, Queensland Rail should both consult and secure the agreement of
access holders whose scheduled train services would not be met because of opérationa
constraints (Asciano, sub. no. 31: 6). Glencore said this should apply to both the MTP and
DTP (Glencore, sub. no. 2919).

(d) Queensland Rail should be required to mitigate the impact of possessions on train
operators and use reasonable endeavours tovidle useable paths (Aurizon, sub. no. 9:
23).

(e) Itwas inappropriate for Queensland Rail to modify the MTP to allow for possessions
oFaSR az2ftsSte 2y vdsSSyatlyR wkAfQa 2LAYAZ2Y
(Aurizon, sub. no. 9: 24; see 2018 schedule B, cl. 1.1(g))

(H  inthe event of a dispute, the changes should only take effect after the dispute was
resolved, instead of at the end of the-8@y notice period for changes to the MTP
(Aurizon, sub. no. 9: 24).

QCA analysis and draft decisio

Queensland Rail has an obligation and a right to maintain and manage its network in a manner

that keeps it safe and fit for purpose. However, the way maintenance and construction are
YIYyF3SR YR GAYSOlFIoft SR OFyYy AYllTSHEssoReernslth®S a a K2
Rail needs to do this in a way that considers the legitimate interests of other supply chain
participants.

There are three levels of action Queensland Rail can take when changing the MTP @r DTP
notify, consult and seek agreemensttakeholders have also raised issues about disputes and
Queensland Rail's ability to decide that stakeholders are not affected. These matters are
considered below.

Notifying

The QCA considers that notifying all relevant parties of proposed or implemehstjes to

the MTP or DTP is a minimum requirement. It should apply not only to access holders, but also
to other affected infrastructure service providers and supply chain participants including, where
relevant, ports and other belowail operators. Tis notification needs to be provided at the
earliest opportunity, so other parties can make necessary adjustments to manage the impact of
track closures or operating restrictions with the least disruption to their own business.

Consulting

¢KS v/! &AKINBa adl{1SK2f RSN O2yOSNya GKIFG vdzS
discretion to impose operational constraints without consulting (Glencore, sub. no.-29; 9

Asciano, sub. no. 31: 6). The QCA accepts Aurizon's view that the orlyvteese Queensland

Rail should be able to impose operational constraints without consulting are for urgent and
emergency possessions.

For all other possessions that result in the MTP or DTP being amended, Queensland Rail should
at least consult with aces holders, give those access holders the opportunity to assess
whether they are adversely affected and use best endeavours to mitigate the impact of
possessions on train operators.

Seeking agreement

Most maintenance for rail infrastructure is planned loingadvance. Indeed, for its western
system reference tariff proposal, Queensland Rail provided ayfear maintenance forecast.
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Still, from time to time, Queensland Rail will need to alter its plans to reflect changed
circumstances, with the best apmoh depending on the timing of the change.

Queensland Rail has proposed that it be able to change the DTP for operational constraints
without seeking agreement from access holders whose scheduled train services will not be met
(Schedule B, cl. 1.2(f)) s reasonable as the issues it will be seeking to address will be urgent
and will need to be addressed in the short term. As discussed above, the QCA proposes that
Queensland Rail will still have an obligation to consult about such changes to the DTP.

However, for changes to a lorigrm planning document like the MTP, Queensland Rail should

be required to seek agreement from access holders where the changes affect their TSEs. Given
that planned possessions, by definition, are scheduled at least threghsan advance, there
should be sufficient time to adjust such plans to address access holders' concerns. This
approach of seeking agreement well in advance is also consistent with coordinating
maintenance to maximise efficiency for all participantshie supply chain.

Disputes

¢KS v/1! 0O0OSLIia !dNART2yQa @ASs GKIFIGTZI SKSNB
emergency possession is disputed by an access holder, the change should take effect after the
dispute is resolved, rather than the @y generidimeframe (2013 DAU, schedule B, cl. 1.1(d)).

While urgent and emergency possessions should be to address safety concerns or pressing
operational constraints, the other likely causes for changes to the MTP include new or altered
TSEs, or longrm maintenance planning. In such cases, it is not reasonable that Queensland
Rail be able to impose a change, without consulting with access holders and addressing an
access holder's concerns about any adverse impact caused by that change.

Reasonable opinion

Queersland Rail has proposed that it may change the MTP without consultation, where 'in
Queensland Rail's opinion no Access Holders are adversely affected by the modification’
(Schedule B, cl. 1.1(g)(iv)).

The QCA considers that this gives Queensland Rail tab discretion and its assessment that a
change did not adversely affect access holders should be subject to challenge. The clause
should therefore be amended teadin Queensland Rail's ‘reasonable opinion' andhange to

the MTPshouldalwaysbe subject to'consulting with access holders that may be affetted

Infrastructure service providers

Queensland Rail has proposed that, consistent with the 2008 undertaking and Aurizon
Network's 2010 undertaking, 'Infrastructure Service Providers' be defazegdroviders of rail
maintenance and construction services. The QCA considers that it is at least as important that
operators of ports and connected rail networks that rely on and interact with Queensland Rail's
below-rail services also be aware of chasgo the MTP and DTP. The QCA therefore requires
that the definition of 'Infrastructure Service Providers' be amended to include these parties.
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T

Draft decision 4.1

The QCA requires Queensland Rail to amend its proposal so that the nety

management pringles:

(@) require Queensland Rail to promptly notify access holders, affected
infrastructure service providers and supply chain participants including, whe
relevant, ports and other belowrail operators, of proposed or implemented
changes to the master trai plan (MTP) or daily train plan (DTP)

(b) only allow Queensland Rail to impose operational constraints without
consulting access holders in cases of urgent and emergency possessions

(c) require Queensland Rail use best endeavours to mitigate the impact of
possesions and other operating constraints on access holders

(d) require that Queensland Rail secure agreement from access holders where
changes to planned possessions in the MTP affect their train service
entitlements (TSES)

(e) provide that, where an MTP amendment ber than an urgent or emergency
possession is disputed by an access holder, the change to the MTP should
effect after the dispute is resolved

(H  require in Schedule B, cl. 1.1(g)(iv) that 'in Queensland Rail's reasonable
opinion no access holders are agsely affected by the maodification, and any
access holders that may be affected have been notified and consulted'

() amend the definition ofInfrastructure Service Provides’ to include ports and
other below-rail operators that are affected by the availability of Queenslanc
Rail's Network.

4.3 Transparency of train plans

The NMPs in the 2008 undertaking provide a detailed set of procedures for Queensland Rail to:

(@)

(b)

(€)

(d)
(e)

use the MTP to etail TSEsind planned possessions 'in a form that indicates the
time/distance (location) relationship of the Train Services and other activities on the Ralil
Infrastructure’ (schedule G, cl. 2'%)

modify the MTP if it creates a new or modifi€&Eor chames its planned possessions
for maintenance or other activities (s&ection 4.2)

prepare a weekly train plan that largely addresses issues with scheduling cyclic services
(seeSection 4.4)

prepare and amend DTPs

give notice to, consult with and seek agneent from access holders affected by
modifications to the MTP and DTP

'®The 'time/distance (location) relationship' can be shown either in a train graph, that shows each train's
transit over the network in a graphical form (for a simplified example, see QCA, April 2013: 11), orin a
tabular format, that lists the times eachatin will pass a series of points on the network (similar to the
passenger rail timetables published for a passenger network such as the Queensland Rail suburban
commuter trains).
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()  allow access holders to assess the traomtrol decision making process by providing
them with

(i) train control diagrams showing the actual running of their train services against
the relevant DTP

(i)  information about other train services using the network (2008 undertaking,
schedule G, part B, cl. (f)(ii) and (iii)).

The 2008 undertaking also requires that the MTP and DTP provided to access seekers not
include the identity of other access laers, or the terms and conditions of other access holders'
TSEg¢schedule D, Part A, cl. 1 and Part B, cl.'1a)).

Other belowrail operators, including ARTC, publish a detailed MTP for their networks. For
example, ARTC's MTP for the Moree to Muswetikr journey in the Hunter Valley in New
South Wales includes the names of all operators using that infrastructure for a given day. It also
details each train service's identification numbers and includes information on arrival, departure
and dwell times bthe various train services.

Queensland Rail's 2013 DAU

The 2013 DAU does not preclude Queensland Rail from providing the information in the MTP or
DTP to access seekers or holders. Indeed, Queensland Rail proposes to provide control
diagrams for araccess holder's own services, and information about other train services as well,
subject to reasonable terms and conditions (Schedule B, 2(e)).

{01 1SK2ft RSNAQ O2YYSyiia

Stakeholders said they wanted better information on capacity and maintenance planning.
Peabody wanted a transparent master plan so that any capacity analysis for expansions was not
completed in isolation or on an arbitrary basis (Peabody, sub. no. 34: 1). Glencore said it

wanted greater certainty that Queensland Rail was not esa@mtracting (Glencore, sub. no. 16:
6).

QCA analysis and draft decision
The two key planning documents specified in the NMPs are:
(@) the MTP¢ serves the separate but related lortg mediumterm functions of

® demonstrating that there is sufficient capacity to servel&Esas well as planned
possessions (i.e. times allocated for maintenance and construction)

(i)  providing information on planned maintenance and construction work, to enable
access holders and otheupply chain stakeholders to coordinate their activities

(b) the DTR; short-term, produced a week or two before the trains run and shows the actual
expected schedule on the day, including transient changes requested by access holders
or Queensland Rail.

The QCA considered a number of issues relating to these documents in its final decision on
Aurizon Network's Capricornia system rules. One of the key conclusions was that the MTP and
DTP were more effective if they were published with all potential and cotedatrain paths

" The QCA understands that Aurizon Network has applied these restricicgupply an incomplete MTP and
DTP to access holders as well as access seekers in central Queensland (see QCA, February 2014: 18).
¥ ARTC's MTP (in tabular form) is available at http://www.artc.com.au/Content.aspx?p=161.
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included. The QCA said that publishing complete and transparent MTPs and DTPs had the
benefit of:

(@) showing there is sufficient capacity to provide all contracted paths, after allowing for the
paths needed to accommodate supply chain vdlitgb and for the maintenance
possessions required to keep the network fit for purpose

(b) allowing access seekers and their customers to see what paths are available to be
contracted

(c) allowing access holders and their customers to see what paths might bleldeaior
receiving their TSEs and for running any ad hoc services

(d) enabling access holders, their customers, and other supply chain participants to confirm
that paths have been allocated equitably (QCA, February 2014: 16).

The QCA noted that Aurizon Netws 2010 undertaking contained restrictions on making the
documents fully transparent, but said this would need to be addressed as part of the review of
Aurizon Network's replacement undertaking.

The QCA considers that all the benefits of transparent amblip train plans also apply to
Queensland Rail. This is particularly true of assessing capacity. While the MTP in itself is not
sufficient to complete a rail capacity analysis, it is one of the key inputs to understanding
whether there is sufficient caeity for all train services and necessary maintenance (see
Chapter 9 for more on capacity analysis).

It is also relevant for efficient operation of the network, as access seekers and holders will be
able to use the MTP and DTP to assess whether theraaiable paths they can contract for
access over the long term, or use on a particular day.

While Queensland Rail has not proposed any clauses to prevent it from publishing or providing a
complete MTP or DTP, it has not explicitly set out that it willsdo The QCA therefore
considers that Queensland Rail should amend its NMPs to specify that it will

(@) publish a complete MTP for each system on its website, either in train graph or tabular
form, consistent with those published by ARTC, and update it eemonths, or more
often at an access holder's request, if the MTP is modified

(b) provide a complete DTP, showing all services, to an access holder on request.

This should not be an onerous requirement for Queensland Rail, as it already prepares MTPs
and DTB. It will provide a substantial benefit to access seekers and access holders, in
understanding how their TSEs are provided. It will also enable better planning of rail network
expansions by providing clarity about available train paths. The QCA rtueshis is
consistent with a finding of the Queensland Parliament's inquiry into rail freight use by the
agriculture and livestock industries that also wanted greater clarity of how train paths are
allocated (Queensland Parliamentary Committees, June)2014

The QCA notes that the 2013 undertaking allows Queensland Rail to provide train control
diagrams of an access holder's own services, and information about other access holders'
services, subject to reasonable terms and conditions. The QCA consideissrasonable, as
greater transparency will help access holders assess whether train control is being applied
consistent with the NMPs, while at the same time the release of confidential information is
covered by the terms of the SAAs.
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4.4

Draft decision 4.2

i The QCA requires Queensland Rail to amend its proposal so that it is required to:

(&) publish a complete MTP for each system, either in train graph or tabular for
consistent with those published by ARTC, and update it every six months, ¢
more often at anaccess holder's request, if the MTP is modified

(b) provide a complete DTP, showing all services, to an access holder on requ

Cyclic traffics

The 2008 undertaking allows for train services to either operate to a timetable, or to be 'cyclic
traffics' thatare allocated a number of paths that can be used within a particular time period,
but will have their specific running times set through the process of developing a daily train plan
from the master train plan. To date, cyclic traffics have operated artlyed CQCR systems that
are now operated by Aurizon Netwokkall of Queensland Rail's access agreements are for
timetabled services.

The NMPs in Queensland Rail's 2013 DAU do not explicitly provide for cyclic services. However,
Queensland Rail's proposeéfinition of aTSHs:

... an Access Holder's entitlement under an Access Agreement to operate a specified number and
type of Train Services over the Network within a specified time period and in accordance with
specified scheduling constraints for tharpose of either carrying a specified commodity or
providing a specified transport service (2013 DAU, cl. 7.1).

Aurizon said it would be efficient for Queensland Rail to allow cyclic traffics to operate on the
network as the transport of bulk commodities igenerally more cyclic in nature than
timetabled. It noted that:

... [c]lyclic paths were included in the 2001 undertaking to account for the circumstance that the
network can be used more efficiently by providing a certain number of train paths inra give
period and allowing the access holder to manage the variability of supply (Aurizon, sub. no. 33:
19).

The QCA accepts that there may be circumstance, in the future, where it may be necessary and

efficient for Queensland Rail to provide access on a chelis, as Aurizon Network already
does for coal trains in central Queensland.

The QCA also notes that, while Queensland Rail's proposed NMPs do not provide for cyclic
traffics, they do not explicitly preclude them.

The QCA does not propose to requipeieensland Rail to reinstate provisions for cyclic traffic

that will not apply to any of its existing services. However, it is not possible to anticipate what
sort of access requests Queensland Rail or its successor companies will receive over the course
of the 2013 undertaking period.

The QCA therefore requires that Queensland Rail include a provision that it will submit a DAAU
to reinstate provisions for cyclic traffic equivalent to those in the 2008 undertaking, if necessary
to accommodate an accesgquest, or to address any issues raised by integration of its
operations with a port or other supply chain entity. These would include provisions for a weekly
or intermediate train plan, and a contested train path decisioaking process.
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Draft decision 43

i The QCA requires Queensland Rail to amend its proposal so that it is require
submit a DAAU, if requested by the QCA, to reinstate provisions for cyclic trz
equivalent to those in the 2008 undertaking, if necessary to accommodate an ac
requed, or to address any scheduling and train control issues arising from
integration of its operations with a port or other supply chain entity.

4.5 NMPs and SAAsS

Queensland Rail has a large network and a wide variety of traffics ranging frofprofin
heritage passenger trains and suburban commuter services to freight trains and bulk mineral
and coal trains.

These services interact with each other at varipaints on the network. Those interactions
need to be safe and efficient. Also, different services and access holders need to be treated in a
transparent and consistent manner.

The 2008 undertaking seeks to achieve this by requiring the SAAs to refelndduting and
20KSNJ ySiig2N] YIFyF3aSYSyid LINR(G202ta Ay (GKS bat a

(@) sets out the contractual framework within which Queensland Rail must undertake
maintenance and construction activities and also requires Queensland Raifftom
those activities in a form consistent with the NMPs

(b) obliges Queensland Rail to use its reasonable endeavours to minimise disruption to train
services, so access holders can operate train services in accordance with their TSEs (2008
Operator SAA,Ic6.2(b)(i))

(c) requires aboveail operators to operate their train services in accordance with the
relevant train schedule in the NMPs (2008 Operator SAA, cl. 6.2(a)(ii))

(d) requires Queensland Rail's train control directions to be consistent with the NMktPs
have regard to the safe conduct of rail operations (2008 Operator SAA, cl. 4.2).

In the 2008 undertaking, both passenger and freight train services had to negotiate access
agreements with Queensland Rail, that required access holders and Queenaiata d®mply

with the NMPs in the undertaking. For passenger services, these were internal access
agreements between QR Network and QR Passenger, both subsidiaries of the then QR Ltd.

Queensland Rail's 2013 DAU

The 2013 DAU's SAA (like the 2012 SAA)qgzed to allow Queensland Rail to perform its
maintenance and construction activities, and to impose related operational constraints, without
FO0OO0OSaa K2t RSNEQ O2yaSyd ouwnmo {!!3Z Oftd pdmMb6oL
The SAA did not specify whether Queensland Rail hadst reasonable endeavours to
minimise train disruptions when performing maintenance and construction activities, or

whether Queensland Rail had to follow the NMP when making train control decisions (2013
DAU SAA, cl. 5.2).

The 2013 DAU did not include aquirement for passenger train services to have access
agreements with Queensland Rail. Queensland Rail said that Ast assenger priority
obligations negated the need for internal access agreements, but the NMPs still applied to
passenger serviceQ(eensland Rail, sub. no. 2: 25). The NMPs were:
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... intended to ensure that all operators are treated consistently and transparently in respect of

A0KSRdzE Ay3 YR 2y (KS RI& 2F 2LISNIGAZ2Yy® vdzSSyatl yi
serviceof all third party access holders will be scheduled by Queensland Rail into the MTP and

DTP and are subject to the NMP (Queensland Rail, sub. no. 2: 42).

{O0F1SK2ft RSNAQ O2YYSyia

{GF1SK2f RSNBA alFlAR vdzsSSyaftlyR wlAf Qability to!l & &aK2
undertake maintenance and construction activities works to the NMP in the undertaking. They

said:

(@) the level of discretion proposed by Queensland Rail was inconsistent with the NMPs,
since the NMPs clearly identified the circumstances in whiske@sland Rail needed to
consult with access holders when intending to undertake maintenance and construction
activities (Aurizon, sub. no. 33: 18)

(b) the SAA should require Queensland Rail to use reasonable endeavours to minimise
disruptions to scheduled tima services when conducting maintenance and construction
activities, have regard to the requirements of affected operators and their customers and
comply with the relevant procedures in the IRMP (Aurizon, sub. no. 9: 32; Glencore, sub.
no. 30: 26.

Aurizan was also concernetiat:

(@) the definition of Train Contrdlin the 2013 SAA was broader than the 2008 SAA and, as it
gl a y2G6 tAY{1SR (G2 GKS batX KIR (GKS LRGSYGAl
entittement. For example, the definition in the 20$2A covered the control,
management and monitoring of the proper, efficient, and safe operation of the rail
network, while that of the 2008 SAA only required Queensland Rail to have regard to the
safe conduct of rail operations (Aurizon, sub. no. 9: 1. so. 33: 29).

(b) if Queensland Rail did not have internal access agreements for its passenger trains, it was
not clear the NMPs would apply consistently across its passenger trains and freight (or
external passenger) trains that would have access agreesr(@urizon, sub. no. 27).7

QCA analysis and draft decision

There are good reasons why there should be a single set of NMPs that apply to all train services
on Queensland Rail's network so that all train services are subject to the same set of scheduling
rules and train control decisions. In particular:

(@) TheSAAs should specify that the NMPs at all times will be those in the undertaking, and
be applied for all relevant activities including scheduling and train control

(b) Theundertaking should specify thaapsenger services will at all times be subject to the
NMPs.

The NMPs, as approved in an undertaking, can only be altered through a public consultation and
approval process; which provides certainsafeguardsthat contractual rights cannot be
unilaterallyoverridden. Further, the network is operated for the benefit of all traffics, including
passenger, freight and bulk commaodity services, so any amendments to the NMP will need to
be in the interests of all those groups, as well as the interests of thiiyamivner.

NMPs references in SAA

¢KS v/! | O00SLIa !'dNART2yQa @OAS¢ GKIFIG GKS Hnmo
DAU. Indeed, the 2013 DAU provides that Queensland Rail can undertake maintenance and
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construction activities without acces& 2t RSNEQ O2yaSyido ¢KS v/
Queensland Rail to ensure the SAA adopts an approach that is consistent with the NMPs in the
undertaking.

The QCA also accepts stakeholders' suggestion that the SAAs should require Queensland Rail to
minimise dsruptions to train services due to operational constraints. The QCA therefore
requires Queensland Rail to reintroduce the term 'OperatioBahstraints'from the 2008
undertaking and SAA.

The issues relating to the treatment of the NMPs in the 2013 BAM are addressed in more
detail inChapter 7 of this draft decision.

NMPs for passenger services

While the QCA accepts that Queensland Rail need not have access agreements with its
passenger services, the QCA considers it important that the NMPs eppdjstently across
vdzSSyatl yR wl Af Qassehderdrairs fegaddiebslofyh&v thepaye contracted.

vdzSSyatlyR wlAftQa SELXIFylFG2NE y2GS G2 GKS wni
vdzSSyatlryR wkAfQa LI aaSsSyasS NHowewd ifliy @ot cleaf B the ( K S NJ
QCA that the NMPs in the 2013 DAU would be applied in this way. Indeed, the 2013 DAU does

not explicitly state that the NMPs will apply to passenger services.

The QCA therefore requires Queensland Rail to includawselin the 2013 DAU that clearly
specifies the NMPs in the undertaking will apply to all services including Queensland Rail's own
passenger services.

Draft decision 4.4

i The QCA requires Queensland Rail to amend its proposal so that the NMPs i
undertaking clearly specify that they will apply to all services including Queenslz
Rail's own passenger services.

4.6 Other NMPs issues

4.6.1 Passenger priority

vdzSSyatltyR wlkAfQa LI aaSy3a&NulddNit@ yive (plority2td £ A 3 § A
passenger sergés over norpassenger services when scheduling and controlling trains.
Queensland Rail only operates passenger services, whilepassenger services (i.e. coal,

general freight and livestock) are operated by third parties. Therefore, the operatorsnef n

passenger services need to be confident that Queensland Rail does not give priority to its own
passenger train services in an unfair or inefficient manner.

The TIAct requires Queensland Rail to seek to bring a delayed passenger service back to its
schaluled running time, but in doing so Queensland Rail may have regard to other matters,
such as the impacts on ngrassenger train services @dt, s. 265).

The 2008 undertaking seeks to give effect to this requirement, as it provides that Queensland
Rail @n prioritise a passenger service over other train services to manage its passenger priority
obligations under the TAct (2008 undertaking, appendix 2, rule 5).

In its 2012 DAU, Queensland Rail sought to extend this arrangement to allow it to bring a late
passenger service back to being punctual, and to act to avoid a punctual passenger service from
becoming late (2012 DAU, schedule B, cl. 2(i)(ii)). The proposed 2012 SAA included similar
provisions (2012 DAU SA/As. 8.2(e);. 5.3(e)(iii)).
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Aurizon sid Queensland Rail had overstated theATtQa LJF a3 Sy ISNJ LINA 2 NR G &
required Queensland Rail to act reasonably and fairly in balancing those obligations with the
terms and conditions of its access agreements with freight train operatousiz@, sub.

no.9:7).

Queensland Rail's 2013 DAU

The 2013 DAU and related SAA (like the 2012 DAU and SAA) provided for Queensland Rail to

give priority to a passenger service over other train services if its train controller considered it
necessary tamake a late passenger service punctual or avoid a punctual passenger service
becoming late (2013 DAU, schedule B, cl. 2(i)(ii)).

| 26 SOSNE Ay NBalLkRyasS G2 adlr(1SK2f RSNAQ O2YYSyiz
take preemptive action to prevet a passenger train being delayed, so that it only applied in

the metropolitan region during a peak period (2013 SAA, cl. 5.2(#)(ir013 DAU, schedule C,

cl. 5.2(e)(Kiii)).

Queensland Rail said:

... [tlhe efficient running of passenger servigeshe Metropolitan Region is both in the public
AYGSNBad yR vdsSSyatlyR whkAftQa fS3IAGAYFGS o6dzarySaa
clause so that it better reflects its intended purpose. (Queensland Rail, sub. no. 19: 27).

{01 1SK2f RENBRQ O2YY
Aurizon maintained its view that Queensland Rail's proposal went beyond the requirements of
S.265 of the TAct. It said:

(@) The clause allowing premptive action to prevent a passenger train being delayed
should be removed from the SAA, and insteld NMPs should be amended to mirror
the passenger priority obligation in the Adt (Aurizon, sub. no. 33: 30)

(b) TheNMP should be amended to reflect the legislative obligation in thefthat
Queensland Rail has to endeavour to bring a delayed passenger service back to its
scheduled running time and to consider the impact on all train services in doing so
(Aurizon, sub. no. 27: 7).

Aurizon said the TAct provision:

... does not make #Passenger Priority provision absolute, nor does it empower Queensland Rail
to alter, in every instance, existing contractual entittements of-passenger train services.
(Aurizon, sub. no. 9: 7)

QCA analysis and draft decision

The QCA accepts that theaN & Yy R {!! Ydzad y2d 2@SNEIGIGS v
priority obligations.

The QCA also accepts that Queensland Rail is not required to taleenptése action under the

Tl Actto avoid passenger trains being delaydd Act s. 265). But in somercumstances, pre
emptive action may be reasonable, in particular to avoid delays that would otherwise have a
material impact on the operation of passenger services.

Queensland Rail has now sought to restrict its ability to takegpngtive action to peak griods

¢ the times at which the impacts of delays are greatest and where delays could have a cascading
effect on timetabled passenger services. The QCA considers this appropriately balances the
interests of operators of passenger and Apassenger service
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4.6.2

The QCA notes that, while Queensland Rail included the provision relating to 'metropolitan
region during any peak period' in the 2013 DAU SAA, this was not mirrored in NMPs (see 2013
DAU, schedule B, cl. 2(i)(ii)). The QCA understands that this wa®i@ight and Queensland

Rail has indicated this will be addressed in its response to this draft decision.

{SLI NI GStesxs GKS v/! R2Sa y2i | O0OSLIi ! dzNAT 2y Q&

take the impact on all train services into consideratiohen endeavouring to bring a delayed
passenger service back to its scheduled running time. This is becau§k Alsgprovides that
Queensland Rail may have regard to matters the rail manager considers relevant when
complying with this requirementl{ A¢, s. 265(3)). This means that Queensland Rail has some
discretion to decide how best to meet its passenger priority obligations, provided that its choice
of action is consistent with the NMPs.

Draft decision 4.5

i The QCA requires Queensland Rail to amétsdproposal so that the NMPs and SA
restrict its ability to take preemptive action to avoid passenger trains being delay
to peak periods in the metropolitan region.

Interface with Aurizon Network

Past rail undertakings in Queensland were desigfteda single network operator when the
networks, now operated separately by Queensland Rail and Aurizon Network, were both part of
the former QR Ltd business.

Since the 2010 split of QR Ltd, trains on the north coast line and other parts of Queensland Rail
network have had to deal with two railway managerQueensland Rail and Aurizon Network.
The coordination issues associated with multiple networks will become even more significant if
railways to new coal basins are constructed in central Queenslartidere is a change in the
ownership or management of some of Queensland Rail's assets

¢KS Hnny dzyRSNIF{1Ay3dQa bata ¢gSNB aiatSyd 2y GK

there was only one railway manager when they were approved.

vdzSSyat I 3083 DAU, Ake €s32012 DAU, did not address interactions with adjoining

infrastructure.

Stakeholders' comments

Stakeholders were concerned that, since two separate undertakings were being developed

(2013 DAU for Queensland Rail and UT4 for Aurizon Nejwibik NMPs for the two networks

would diverge. They said:

(@ vdzSSyaflyR wkAfQa bata &Kz2dZ R (G2 GKS SEGSy
LdzZNAT 2y bSGEg2N] Qa wnamn dzy RSNIF1Ay3a 7! Aa0AL y2

(b)  Anaccess holder whodeain services operated across both networks should be able to
withhold consent to MTP/DTP amendments where the adjoining infrastructure manager
did not agree to provide an uninterrupted train path (Aurizon, sub. no. 9: 24; sub. no. 33:
19¢ see 2013 DAWchedule B, cl. 1.1(h)(ii)(B) and 1.2(f)(ii)).

(c) Interfacerisk assessments relating to a network interface point (NIP) needed to include
both network managers (Aurizon, sub. no. 9: 27; sub. no. 33: 19).
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(d) Queensland Rail should therefore use interfaceeagrents to coordinate its scheduling
and maintenance activities with Aurizon Network for train services using both networks
(Aurizon, sub. no. 9: 27; sub. no. 33: 19). These interface agreements should:

() LINBQGARS T2NJ vdzsSSyat Iy Rwidelreydirements(NMPY RY Sy G &
and related provisions) to have regard to those of Aurizon Network

(i)  allow an operator using both networks to withhold consent to a request from
Queensland Rail foraloaigS Ny OKIl y3S G2 GKS GAYSa |G 6F
services ranif the operator was unable to secure an uninterrupted path from
Aurizon Network for the affected train service(s)

(i)  be appended to the 2013 SAA (Aurizon, sub. no, 9:27).

QCA analysis and draft decision

When train schedulers and controllers manage servicessing between two or more networks
they will inevitably have to address the coordination issues this creates. The NMPs therefore
need to guide how this will be managed safely and efficiently. And, where possible, the rules
for the different networks should be aligned.

The QCA has already cafeyed these issues in relation to Aurizon Network's system rules for

the Capricornia system, where train services from the Moura and Blackwater systems in the
CQCR need to be coordinated with services on Queensland Rail's north coast line (see QCA,
Februay 2014).

The approved Capricornia system rules guide the interaction Aurizon Network has with
adjoining network managers, (e.g. Queensland Rail), including that it will:

(@) coordinate its maintenance activities with adjoining network managers so trains
operding across both networks face minimal disruption (Aurizon Network, April
2014 12)

(b) take into consideration timetabled througtunning trains to and from adjoining rail
infrastructure when developing its MTP (Aurizon Network, April 2014: 11).

The QCA alsb OOSLJia ! a0Aly20a ©@OASg (GKIFIG GKS bat Ay
FfA3ySRY Ay I 3ISySNIrft aSyasSs gAGK (GK2asS Ay |
alignment is not something that can necessarily be achieved by Queensland Rail on ¢s own

the QCA will coordinate the treatment of the NMPs and related provisions for both networks'
undertakings as they are finalised over the coming months

In addition, the alignment will not necessarily be complete. As Queensland Rail is not vertically
integrated with a freight operator, and only operates timetabled traffics, its NMPs can reflect
these characteristics, and therefore differ from those of Aurizon Network.

However, the two railways' NMPs will need to provide for operation of trains acrossnihe
networks to be as seamless as possible. To this end, Queensland Rail will need to have regard
to Aurizon Network's NMPs, the approved Capricornia system rules, and any other approved
system rules, where relevant.

The QCA is not at this time propositagrequire user interface agreements for either beloail
operator, as suggested by Aurizon. Rather, the QCA considers it sufficient, from Queensland
Rail's point of view, for its NMRs:

(@ LINBQGARS F2N) vdzSSyaf |y Rwidelreqdirémimts to ebe/régard y (G &4 G 2
to those of Aurizon Network
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4.7

(b) allow access holders to withhold consent to MTP/DTP amendments (with the exception
of possessiomelated changes) by Queensland Rail that cannot be accommodated by the
adjoining network manager.

Draft decisior4.6

i The QCA requires Queensland Rail to amend its proposal so that its NMPs
(&) require it to coordinate its maintenance activities with adjoining network
managers so trains operating across both networks face minimal disruption

(b) require Queensland Rail taake into consideration througkrunning trains to
and from adjoining rail infrastructure when developing its MTP

(0 LINPOGARS F2NJ vdzSSyat I yR -wide reduiedents t6 S
have regard to those of Aurizon Network, including its NMPs, the appibve
Capricornia system rules and any other approved system rules, where rele

(d) allow access holders to withhold consent to MTP/DTP amendments (with th
exception of possessiorelated changes) by Queensland Rail that cannot be
accommodated by the adjoiningetwork manager.

Operating Requirements Manual

Background

The ORM is a document that is proposed to be published on Queensland Rail's website. It sets
out requirements and other information about train control and the access to and use of the
network bytrain operators. These requirements include those related to:

(@) interface risk management, including environmental risk management
(b) safe working procedures and safety standards

(c) incident and emergency response procedures

(d) various technical requirements forain control and network planning

(e) commercial requirements such as those for forecasts by the operator of expected train
services and how and when safety notices will be issued.

In the 2008 undertaking, operational requirements were individually negatidbetween
Queensland Rail and an operator as part of an access agreement. Queensland Rail in its
supporting submission to the 2013 DAU said it was inefficient to have to renegotiate these
issues separately for more than 30 access agreements. Therefoeen&and Rail proposed

one document that applies to all access seekers/holders to be publishis wabsite.

... amendments to operational requirements ... will then flow through to the access holders
without the need to vary contracts. This process$ witoduce greater efficiencies for all parties
(Queensland Rail, sub. no. 19: 19).

The content of the ORM is formed by shortening operational requirements of the 2008
undertaking, namely the Standard Access Agreement (SAA) (Volume 2) of Queensland Rail's
2008 undertaking (se€able 1for a summary of key changes).
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Table 1 Consolidating the ORM

Queensland Rail 2013 DAU

Operating Requirements Manual (ORM) Queensland Rail undertaking
Section: 2. Interface risk management Queensland Rail 2008 undertakifay. 8.1)
2.3 Risks to the environment Queensland Rail 2008 undertaking (cl. 8.2)

3. Safe workingrocedures and safety standards Queensland Rail, undertaking, SAA, Volume 2 (cl. |

4. Incident and emergency response Queensland Rail, undertakinGAA, Volume 2 (cl. 7)
5. Authorisation of rolling stock and train Queensland Rail, undertaking, SAA, Volume 2 (cl. !
configurations

6. Train Control and Network Planning Queensland Rail, undertaking, SAA, Volume 2 (cl. !
7. Commercial consideratisn Queensland Rail, undertaking, SAA, Volume 2 (cl. |

7.1 Forecasts

{O0F1SK2ft RSNAQ O2YYSyia
Stakeholders generally supported the idea of bringing the operational requirements together in
one document and out of the undertaking. For instance, AMEC said that it supported the

concept of moving the ORM to Queensland Rail's website as it beliegs@ltlished clarity and
certainty and full transparency for the operator (AMEC, sub. no. 8: 3).

However, stakeholders said that by shortening the provisions in the ORM, Queensland Rail
departed significantly from the balance of risks and responsibili&tsieen Queensland Rail

and operators that underpinned the 2008 undertaking and its SAAs. Given that, stakeholders
said the proposed ORM now provided too much discretion to Queensland Rail.

Stakeholders' (Asciano and Aurizon) key concerns are summabrslesh and detailed in
AppendixA.

Imbalanced approach

Asciano and Aurizon said that Queensland Rail proposed an imbalanced approach on a range of
requirements across the ORM. For example, Asciano and Aurizon said the allocation of controls
to handle ri&s related to the interaction between the network provider and the operator were
imbalanced in Queensland Rail's favour (Asciano, sub. no. 33Adrfzon, sub. no. 33: 585).
Asciano proposed that

... these requirements for monitoring, competence, ptaint handling, audit, inspection and
review should be even handed and open for both operator and access provider (Asciano, sub.
no. 33: 17).

Likewise, stakeholders raised concerns about the fair allocation of mutual responsibilities
regarding environmeratl risk compliance requirements and information provision related to
incident and emergency response (Asciano, sub. no. 3201Aurizon, sub. no. 33: 585).

Increased operationalbligations

Asciano and Aurizon said Queensland Rail proposed increased operational and information
compliance obligations to be placed on the operator, including record keeping for emergency
and incidence response where Queensland Rail is responsible for the @aenalination and
management of the response to a network incident (Asciano, sub. no. 210;1A&urizon, sub.

no. 33: 5965). Other examples included the proposed requirement that the operator provide

72



Queensland Competition Authority Network management principles and operating requirements manual (Part 4)

information on the location of waterways across thetwork to Queensland Rail, as well
requiring the operator to undertake environmental baseline monitoring.

Lack of clarity

Asciano and Aurizon said that the allocation of responsibilities between parties is unclear. For
example they said that although Questand Rail provides a framework for risk control, it does
not specifically allocate individual responsibilities for residual risks (Asciano, sub. no-Z%: 17
Aurizon, sub. no. 33: 585). Stakeholders also said that Queensland Rail requires informati
that is either too broad or duplicates other clauses, for instance:

... the obligation for the operator to provide 'any information in relation to anything referred to
in section 4' (i.e. emergency and incident response) seems too broad. This paidt [sho
narrowed to a more specific request for information. (Asciano, sub. no. 31: 18)

... QRail to clarify as to how the information required is materially different from the requirement
to provide information regarding the details of any additional hdsgarrisks and non
compliances as required under cl. 2.2(b)(ii)(A). (Aurizon, sub. no. 33: 59)

QCA analysis and draft decision

Asciano and Aurizon have identified a range of areas where they consider the ORM should be
improved to give a better balance ankhgty to the various obligations.

The QCA supports the view that the ORM should reflect a fair and balanced allocation of risks
and responsibilities. For economic efficiency reasons these risks and obligations should be
placed ornthe party that is in thebest position to manage those risks.

Based on stakeholder comments, it is evident that Queensland Rail's proposal falls short of that
ideal.

The QCA has previously considered the need for appropriately functioning and transparent
operating requirementsand the appropriate balancing of risks and responsibilities in the
context of the 2010 Aurizon Network undertaking. The QCA's position on this has been
developed and refined over successive undertakings.

These matters are equally relevant to Queensland Ba both network service providers
manage the provision of the network thoverail service provides. It is also not apparent that,

in general, a different risk profile for operating requirements is necessary for Queensland Rail,
compared to Aurizon Nevork.

Given this, the QCA requires where possible, that the ORM be amended to reflect the balance
of risks and responsibilities as contained in the relevant sections of the Aurizon Network
undertaking. The exception to this position is where there areunistances specific to
Queensland Rail.

Where there are shared responsibilities and obligations, the terms of the ORM should be
proportional to each party's ability to manage those risks. For example, Queensland Rail
proposed that operators should gathdpaseline environmental information before they
commence on the network. In most circumstances, the QCA notes that it would be
economically more efficient for Queensland Rail to gather this information given it should have
a detailed knowledge of the emeinmental condition of its network before an operator
commences operating. This can also ensure greater consistency in information collected across
systems. Given this, the QCA recommends that Queensland Rail undertakes baseline
environmental monitoringrather than delegating this responsibility to the operator.

Similarly, where one party has an information advantage over the other (e.g. the train operator
observes in the normal course of their operations a technical or environmental risk to the good
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4.8

operation of the network) the ORM should facilitate cooperative behaviours to share the
information rather than seek to transfer rectification responsibilities onto the party that is
simply a witness to a set of adverse events. For example, Queenslanddraedequl that the
operator must provide Queensland Rail with information and assistance in an investigation (for
example after an emergency response). While the QCA supports this requirement, the QCA also
recommends that a reciprocal obligation be placed@ueensland Rail.

And similarly, if Queensland Rail is aware that the network faces operational challenges they
should be obliged to advise the train operators to, for instance, stop at a signal to avoid a
collision or to meet a specified speed restrictito avoid a derailment. Likewise, the operator
should inform Queensland Rail of matters it becomes aware of that may impede the efficient
operation of the network. At the same time, it is not reasonable for Queensland Rail to expect
the operator to infom it of matters that it should be clearly aware of (e.g. location of
waterways).

In summary, the ORM needs to reflect the reasonable allocation of responsibilities between the
network operator, train operators and their customers. In doing so, it &iljender a
cooperative approach to the management of all matters that occur on aalahay basis.

Appendix A provides further detail on stakeholder concerrend the QCA's proposed
amendments to address those concernsThe QCA proposes to amend Queens|&al's
drafting to reflect similar provisions in the Aurizon Network undertaking, unless there are clear
differences in Queensland Rail's risk profile or which are related to its proposal to place the
ORM materials on the web (which Aurizon Network doaisdo).

Draft decision 4.7

i The QCA requires Queensland Rail to amend its proposal so that the risk alloc
matrix applied to Aurizon Network's 2010 undertaking underpins the principles
the Operational Requirements Manual.

Dispute process for OR&d related documents
The ORM includes matters previously set out in undertaking and the SAAs.

The possibility for amendments to the operatirgguirementsimposes significant uncertainty

and potentially large compliance costs onto the train operatbe @ccess holder). Given this, it

is reasonable for the operator to be informed of potential amendments and for there to be a
clearly defined dispute resolution process that provides operators with protection and certainty
by allowing all affected parties &hallenge proposed amendments.

Queensland Rail's 2012 DAU did not include any provisions relating to amendments to the ORM
and how disputes to amendments are dealt with. In response, stakeholders raised concerns
regarding a lack of transparency on th@gess for amending the ORM.

Queensland Rail's 2013 DAU

Queensland Rail's 2013 DAU proposed provisions for amending the ORM and for disputes to be
raised where stakeholders had concerns.

Amending the ORM

Queensland Rail said it would notify stakeholdersuttproposed amendments to the online
ORM as well aprovide the operator with reasonable timeframes to implement proposed
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amendments. Specifically, Queensland Rail said it would notify and consult with operators who
are materially adversely affected @ueensland Rail's opinion) by a change to the ORM.

In these circumstances, Queensland Rail said it would allow a reasonable time period for
operators to implement any obligations arising out of amendments to the ORM.

However, Queensland Rail proposed noicbnsult with a train operator, where an amendment
to the ORM relates to:

(@) a safety matter
(b) a material change

(c) achange to the assets, equipment, facilities, infrastructure, processes, procedures or
systems used for the purposes of any train management sy$te the purpose of
improving safety, network capabilities, network capacity or system reliability.

Queensland Rail also did not include a provision to compensate the operator for cases where
the operator's services are fundamentally frustrated over aiqueof time as a result of any
proposed amendments.

Queensland Rail did not provide a rationale for either position.
Disputes about amendments to the ®IR

Queensland Rail's 2013 DAU proposed a dispute mechanism for matters on which it consults
with the operator. The dispute is triggered when an operator considers that an amendment to
the ORMunfairly differentiates’ between operators, which is defined aganing:

... unfairly differentiates between operators in providing access in a way that has a material
adverse effect on the ability of one or more of the operators to compete with other operators
(Queensland Rail, February 2013: 66).

As part of the disp@ process, the operator is required to give Queensland Rail notice of the
dispute. Queensland Rail proposed that the dispute is resolved under the provisions about
disputes of cl. 6.1.4 of Queensland Rail's 2013 undertaking.

Liability
Queensland Rail praysed that it is not in breach of the ORM if it fails to comply with its
provisions, provided that its actions are 'reasonable’ and in ‘good faith.'

{01 1SK2ft RSNBRQ O2YYSyiia
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administrative overheads and complexity of the 2013 DAU by placing the ORM on its website
(Peabody, sub. no. 13: Aurizon, sub. no. 33: 21AMEC, sub. no. 8: 3).

Amendments

However, stakeholders were concerned about the triggers to the consultationepsowith
operators when Queensland Rail proposes amendments to the ORM. For instance, Aurizon said
that Queensland Rail allowed itself too much discretion to make changes without consultations
(Aurizon, sub. no. 33: 21).

To make amendments to the ORM airfand transparent process, stakeholders said that
Queensland Rail must ensure that operators/access holders as well as their major customers be
alerted to any amendment to the online ORM and online network diagrams as well as ORM
related documents (i.enetwork business master train plan protocol, the network, business
daily train plan protocols and the network business possession planning protocols) (Peabody,
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sub. no. 13: 7;Peabody, sub. no. 34: BAurizon, sub. no. 33: 2JAMEC, sub. no. 8:3Asciao,
sub. no. 6: 18Glencore, sub. no. 30: &4ew Hope, sub. no. 32: 3).

Aurizon and New Hope said that amendments should be reasonable and consider potential
effects on the supply chain and operator's customers. (Aurizon, sub. no. 33: 21; New Hope, sub.
no. 32: 3). Aurizon and Glencore added in this regard that Queensland Rail should provide
compensation to operators where Queensland Rail receives a benefit at a cost to the operators
(Aurizon, sub. no. 33: 21Glencore sub. no. 30: 11), while Glenc@m®posed a solution by
saying that Queensland Rail shotdéhstate:

... provisions regarding compensation for changes to 'systemwide requirements' in the existing
standard access agreement so they apply to amendments to the Operating Requirements
Manual .. (Glencore, sub. no. 30: 11,12)

Dispute process

In relation to the dispute process, stakeholder criticised a lack of clarity and fairness about the
triggers to access the dispute process (Asciano, sub. né;3Aurizon, sub. no. 33: 21New
Hope, subno. 32: 3). For instance, Aurizon said that disputes based on 'unfair differentiation’
can lead to inefficiencies in relation to operator's supply chain over time (Aurizon, sub.
no. 33: 21).

Asciano and Aurizon added that the proposed amendmeniggested that all amendments
made on safety grounds should be exempted from the dispute process. Both stakeholders said
that only amendments made on 'urgent safety’ grounds should be exempted (Asciano, sub.
no. 31:5; Aurizon, sub. no. 33: 21).

Furtheemore, New Hope said that every material change to either the ORM or the online
documents referred to in the ORM, that have a potential to affect the operator or their
customers should be able to be disputed (New Hope, sub. no. 32: 3).

Liability
Stakehol@rs were collectively concerned that the lack of liability or consequences for
Queensland Rail when it failed to comply with the ORM shifted risk to operators.

Aurizon said that Queensland Rail should be liable for its negligence or breach in relation to
making amendments to the ORM or associated documents (Aurizon, sub. no. 33: 21). Asciano
added that liabilities should be borne by whichever party is best able to control the risk and
continues:

... Asciano believes that Queensland Rail's approach to inifgnm itself from any impact of
amending the ORM (regardless of Queensland Rail negligence) continue to shift risk from the
party which can best manage and control the risk. Queensland Rail should bear the risk of the
consequences of amending its own doeut (Asciano, sub. no. 31: 5).

QCAanalysis and draft decision

Queensland Rail proposes teduce itsadministrative obligations by placing the ORM on
Queensland R&d website. However, given that the document is online there is the potential
that Queersland Rail may make amendments at its discretion.

In particular, Queensland Rail shifted the risk allocation towards the operator by allowing itself
too much discretion in relation to making amendments, the dispute process and accepting
liability for noncompliance.
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Amendments

The QCAappreciatesstakeholdersconcerns that Queensland Rail does not propose to alert
operators or their customers about every amendment to the ORM and related documents.

Indeed, Queensland Rail proposed not to consult witkeholders about material changes or
those relating to assets, equipment, facilities, infrastructure, processes, procedures or systems
used for the purposed of any train management system for the purpose of improving safety,
network capabilities, networkapacity or system reliability.

Clearly these are matters which could significantly impact on the ability of operators to use the
system and on their ability to fulfil the contractual entittements of end use. Moreover,
Queensland Rail proposed to, at its discretion, determine whichaipes will be affected by

any change, and notifgnly these operators.

Consequently, there is a risk that Queensland Rail places obligations on operators and their
customers without their knowledge or consent (particularly where Queensland Rail hastdailed
exercise its discretion properly and notify operators who should have otherwise been affected).
Without knowledge of amendments, operators relinquish their right to veto such amendments,
adversely impacting both themselves and their customers.

To impove transparency and restore an appropriate risk balance between Queensland Rail and
the operators, the QCA recommends that Queensland Rail should notify all operators and their
major customers of any proposed amendments.

It is also reasonable that opdms be compensated for major amendments. Compensation can
restore the risk balance between the two parties. This is because Queensland Rail would have
to evaluate the costs and benefits of any amendment consideration to weigh up its overall
benefits notonly to Queensland Rail but also the operators.

If Queensland Rail has no obligation to compensate the operator for significant material
financial impacts it has an incentive to implement a range of amendments just to increase its
own revenue, decreasdsi costs or reduce its liabilities. This would shift the risk balance

between the two parties in favour of Queensland Rail. Compensating the operator for such
amendments will prevent Queensland Rail from implementing amendments at its own
discretion.

The QCA recommends adopting an approach as outlined under cl. 5.10 of Aurizon Network's
2010 SAA, as the matter of compensation is consistent across both networks.

The 200 SAA states that if a proposed amendment causes a significant net material financial
impact of 1% or greater of the annual access charges directly as a result of the proposed
amendments, both parties negotiaten appropriate financial agreement between them (QR
Network, October 2010b: 56).

If both parties cannot come to a mutually agresalution, it would then be open for parties to
seek for the matter to be transferred to the QCA for dispute resolution. However, where
amendments to the ORM are made on ‘'urgent safety' grounds, the QCA recommends that each
party funds its own costs of ingmenting the proposed amendments.

Dispute process

The QCA accepts stakeholder concerns that the triggers of the dispute process lacked clarity and
transparency and cannot work effectively. In particular, the QCA considers that restricting the
dispute praess to where it 'unfairly differentiates' between operators creates uncertainty.
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For instance, there are a range of amendments that may not ‘unfairly differentiate’ one
operator compared to another, but require all operators to implement amendments that a
equally detrimental for all.

Given this, the QCA recommends that all amendments should be disputable, not only if they
‘'unfairly differentiate’.

However for thoseamendmentsQueensland Rail considerhere necessarybased on 'urgent
safety grounds', it is reasonable to allow Queensland Rail to implethem, with any dispute

still being able to be raised. This approach balances the need to make amendments on safety
grounds with the rights of operators to raise cengs with the operation of the amendments.

Liability
The QCA also accepts that the liability provisionsiefgalancedand do not place sufficient
liability on Queensland Rail for its own actions. The QCA agrees with stakeholders that

Queensland Rail prgses to be eampted of all liability for amendments to the ORM which
Queensland Rail believed were in compliance, even if they were in fact not.

It is reasonable to expect Queensland Rail to knowgteeindson which any amendment was
made, but the QCA sb accepts that mistakes can be made. Moreover, if Queensland Rail
allows itself a 'good faith' provision, it should do the same for the operatsrrules should
apply to both parties symmetrically, otherwise there will be a aknbalance in Queenstal

Rail's favour. However, this has not been proposed by Queensland Rail.

As an alternative, the QCA recommends that Queensland Rail's exemption from liability be
narrowed and Queensland Rail should only be exempt for liability for amendments made in
goodfaith, where they are limited to urgent safety based amendments.

Draft decision 4.8

i The QCA requires Queensland Rail to amend its proposal so that the risk alloc
between Queensland Rail and the operator is balanced. In this respect, the
requiresQueensland Rail to implement the following amendments to its ORM:

(@) Queensland Rail should notify all operators and their major customers of ar|
proposed amendments to the ORM

(b) Queensland Rail should compensate the operator if a proposed amendmen
causes sigificant net material financial impacts of 1 % or greater

(c) Queensland Rail should make all amendments disputable, not only if a
LINRLI2ASR FYSYRYSYy(d WdzyFFIANI & RAFT

(d)  Queensland Rail should narrow its liability clause and limitt#e3 2 2 R F
clause to urgent safetyelated amendments.
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) REPORTING (PART 5)
Reporting should allow access holders/seglend their customers to form a view on the extent
to which Queensland Rail is complying with the undertaking and the QCA Act.
The QCA proposes to largely accept Queensland Rail's proposed reporting on its network
performance, its access negotiationsdaiie way its regulatory accounts are developed. The
QCA has, however, added some information requirements to reflect stakeholders' concerns,
namely:
i to extend Queensland Rail's proposed audit regime to allow the QCA to request a compliance
audit of allaspects of the undertaking
i that Queensland Rail be required to report on the cost and scope of its maintenance activities
and capital spending.
5.1 Introduction
Public and regulatory reporting is a mechanism to provide Queensland Rail's customers with
some level of confidence that it is not misusing its dominant position in the Queensland
transport market. This reporting covers the broad activities undertaken by Queensland Rail,
including:
(@) performance reporting eprovides assurance that Queensland Rail istaking
advantage of limited competition to provide a low level of service @etion5.2)
(b) access reporting indicates whether Queensland Rail is acting reasonably and efficiently
in negotiating contracts with customerSgction5.3)
(c) cost reportingg informs access holders and their customers about costs, such as capital
expenditure and maintenancé&ction5.4.1)
(d) regulatory accountg guided by the costing manual, provides further information on the
costs and revenue of the declared beloail servics provided by Queensland Rail
(Section5.4.2)
(e) auditingg helps customers to be confident about the accuracy of the reported
information &ection5.5).
Each of these aspects of Queensland Rail's proposed reporting obligations in its June 2013 DAU
isdiscused in turn below.
5.2 Performance reporting

The 2008&indertakingrequires Queensland Rail to report quarterly on aspects of its operations,
including ontime performance, speed restrictions and cancellations (20@&ertaking cl. 9.1).

The reporting is aggregated into coal and mineral services, freight services andidtarge
passenger services.

Queensland Rail's 2012 DAU proposed to retain these reporting parameters, split between coal
and noncoal (i.e. freight and bulk mérals) services. Stakeholders wanted Queensland Rail to
provide more information by reporting performance on a system basis (Aurizon, sub. no. 9: 24).
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vdzSSyatlryR wlAfQ&d Hnmo 51!

Queensland Rail's 2013 DAU sought to address stakeholders’ comments 2012 DAU by
proposing to split its performance reporting between: the western system, North Coast, Mount
Isa and all services outside those three systesth.(.2(b)).

{G1 1SK2ft RSNBRQ O2YYSyia
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in particular the move to syste#ased reporting. However, they proposed the quarterly

reports should also include greater information on the causes of operational constraints and

cancellations (i.e. whether they were forogajeure events or other issues) and what was being
done to resolve issues in Queensland Rail's control (Glencore, sub. no. 29: 8).

Queensland Rail has proposed removing a number of documents from the undertaking and the
standard access agreements and fsiting them on its website. As discussediiapter 4 of

this draft decision, the QCA is proposing to accept this approach provided that amendments to
those documents have to be approved by the QCA if a stakeholder disputes the amendment.
Stakeholdersndicated that Queensland Rail should report on the number of disputes about
these web documents, as well as about the application of the network management principles
(Aurizon, sub. no. 27: 7).

QCAanalysis andlraft decision

Performance reporting shouldivgg access seekers/holders and their custosnar good
understanding of whether the rail network is being maintained and operated to the contracted
standard. This can provide some level of assurance that Queensland Rail is not taking
advantage of a lack @ompetition to provide a low level of service.

vdzSSyatlryR wlkAfQa LINRPLRASR | LILINRFOK (2 LISNF2N
consistent with the reporting regimes in the 20QMdertakingl YR Ay | we¢/ Qa Ay (
undertaking.

The QCA supports U@ensland Rail's proposed systdrased reporting as most of the
performance measures (e.g. track condition and speed restrictions) affect all users of a
particular systent and polluting those statistics with performance from other systems will not
be paricularly helpful for users interested in monitoring their own system.

Reporting of causes of performance issues

Stakeholders were broadly comfortable with Queensland Rail's proposed approach to reporting
operational matters such as speed restrictions aadaellations. However, they said reporting
should go beyond merely recording these outcongethey wanted reporting on causes of
changes in performance and on the measures taken to address araadeaperformance.

The QCA accepts that such reporting VYaoallow access holders and their customers to assess
whether they are receiving value for the access charges paid, which is a reasonable objective. In
particular, reporting on the causes of significant changes in operating performance will help
stakehol NE | adSaa 6KSGUKSNI 0KS AaadzsSa IINB fFNHSft @
force majeure events, or are due to matters within Queensland Rail's control (e.g.
maintenance). The QCA therefore proposes that the reporting include provision forgiligrus

these causes.

However the level of performance, particularly for services without reference tariffs, is a matter
for the access agreements negotiated between Queensland Rail and its access holders. The
QCA therefore considers measures being tal®eaddress area afndemperformance should be

80



Queensland Competition Authority Reporting (Part 5)

addressed through the terms of the access contracts. These issues can also be dealt with at
user group meetings for individual systems, but the QCA considers that formal public reporting
is not necessary to elde such discussions (s€hapter7 on access agreements).

Reporting of complaints

vdzSSyattyR wlAfQa Hnmo 5!! AyOfdzRRSa | ySg | LI
contained in the undertaking and the standard access agreenggrgs some documents il be

published on its website rather than included in the undertaking @gion 4.7 of this draft

decision). While removing unnecessary detail from the undertaking makes sense, it also

introduces a risk to access seekers and holders if QueenslahdeRaves or amends these
documents in a way that significantly alters their rights or obligations.

To address this risk, there needs to be a proper process for amending these documents (see
Chapter 4) and an associated disclosure regime so the QCA améntuand prospective
customers have a sense of whether thexee a substantial number of complaints about the
application of this new approach.

A number of the ‘web documents' (e.g. the operating requirements manual and the interface
risk management plgncan affect the way the network management principles are applied. In
addition Queensland Rail has proposed a number of changes to the network management
principles (se&hapter4).

Clearly, the QCA will learn of significant issues in the evefdrofal disputes about how the
network management principles are to be applied. However, neither the QCA noipHuing
stakeholders will know about complaints that are resolved without resort to the QCA
arbitration. Reporting on such disputes will heélee QCA and stakeholders gain a better
understanding of whether the overall operating regime is working effectively.

The QCA therefore requires that the quarterly performance reports be amended to include
information on the number of operational complainiacluding those about:

(@) the operating requirements manual and other documents Queensland Rail posts on its
website that affect accedsolders' access rights

(b) the application of the network management principles.

Draftdecision 5.1

1 The QCA requireQueensland Rail to amend its proposal so that its quarte
performance reports include information on:

(@) the causes of significant changes in operating performance

(b) the number of operational complaints by access holders, including those
about

(1) Queensland Rés operating requirements manual and related
documents, and other documents Queensland Rail posts on its webs

(i)  the application of the network management principles.

¥ These other documents include theterface Risk Management Plan, the Environmental Investigation and
Risk Management Report, Rolling Stock Authorisation Cheeter 4of this draft decisioh
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5.3 Access reporting

The 2008undertakingrequires Queensland Rail to report annuallywhether it has complied

with the undertaking in various aspects of its access negotiation process, including the amount
of time taken to respond to access requests, the average delay in responding to and providing
indicative access proposals (IAPs), therage length of a negotiation period and the number of
disputesg including those where it was found to be in breach of the undertaking.

Aspects of this reporting are also covered in the monthly breach reports, where Queensland Rail
notifies the QCA of anbreaches of the undertaking, including those in relation to access
negotiations (e.g. exceeding the prescribed period for providing IAPS).

While Queensland Rail's earlier 2012 DAU largely maintained the @@@&takings annual

access reporting regimet also included a number of deletions including removing the

requirement for monthly breach reports to the QCA. Stakeholders were critical of a number of
vdzSSyatlyR wlAfQa LINRPLRAaSR RStSiAz2yao vdzsSSyaf
criticisms in $2013DAU The unresolved matters are discussed below.

vdzSSyatlyR wlAfQa wHnmo 5! !

Queensland Rail has replaced the obligation to report on the average time to complete access
negotiations with a proposal to report on the time taken for negtitins by breaking down the
access agreements into those negotiated in less than three months, three to six months, six to
12 months, or more than 12 monthsl(5.2.2(j) of the 2013 DAU).

Queensland Rail said it would not report on the average lengtregbtiation, as this provided
little value to access seekers.
The length of a negotiation is not dependent upon the actions of the access provider alone, but
also depends on the Access Seeker being ready to progress towards an Access Agreement
(Queensland &l, sub. no. 19: 19).
Queensland Rail said its proposed reporting on access negotiations went beyond that in the
ARTC Interstate Accesmdertaking which did not contain a requirement to report on the
negotiation process (Queensland Rail, sub. no. 1p: 19

{GF1SK2f RESNEQ O2YYSyia

Aurizon said there was value in reporting the time Queensland Rail took to issue @amdAP
manner similar to that Queensland Rail had proposed for the negotiation of access agreements
(Aurizon, sub. no. 27: 1B4).

QCAanalysis andlraft decision

Access seekers and their customers are entitled to information that allows them to assess
whether Queensland Rail is acting reasonably and efficiently in negotiating access contracts.

Queensland Rail has proposed a reportingimee in the 2013 DAU that is largely consistent with
that in past undertakings. In addition, it has responded to requests from stakeholders by
proposing to provide information on:

(a) the time taken to negotiate access agreements

(b) all matters referred to the @dpute resolution process.

| 26 SOSNE &aidl {1 SK2t RSNA KIFI @S a4dzZ33SadSR GKI G vdzS¢
issue IAPs be changed from the average delay proposed in the 2013 DAU, to reporting in ranges,
similar to its proposal for reporting othe overall negotiation period. This is a reasonable
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suggestion that would provide consistent information to access seekers and would not be an
onerous requirement on Queensland Rail.

The QCA therefore requires Queensland Rail to amend its provisiotisef annual report on

the negotiation process to include the time taken to issue IAPs, broken down into less than 10
business days, 10 to 20 days, 21 to 40 days and more than 40 days. This would replace the
information on IAP timing provided in the 20@®dertakings breach reports, albeit with a
longer time lag, while reducing the reporting burden on Queensland Rail.

Furthermore, asdiscussed in Section 2.4 of this draft decision, the QCA considers that
Queensland Rail should provide a similar reporttfee time it took in providing preliminary
information and the time access seekers took in providing their intent to negotiate.
Additionally, as discussed in Section .2.8f this draft decision, the QCA considers that
Queensland Rail should report theumber of disputes arising in relation to the access
application form and the operating plan template that Queensland Rail proposes to publish on
its website.

Draft decision 5.2
() The QCA requires Queensland Rail to amend its proposal so that its annuaftrep
the negotiation process includes
(@) the time taken by Queensland Rail to provide preliminary information and
issue IAPs to accesgekes, and by access seekers to provide their intent to
negotiate, broken down into less than 10 business days, 10@adays, 21 to
40 days and more than 40 days

(b) the yearly number of disputes arising in relation to the access application fo
and the operating plan template.

5.4 Financial and cost reporting

The QCA Act includes a number of requirements about an agoessder's financial
disclosures, including that it must:

(@) provide tariftrelated information (e.g. the costs of providing a service and the value of its
assets) or provide a reference tarif6($01(2)(b) and (c); 401(4))

(b) keep separate accounts for itleclared service, in a manner approved by the QCA (s.
163). The Act gives the QCA the power to require a costing manual that sets out how
those accounts will be prepared (£59).

¢tKS v/! Qa RAaOdzaaizy 2F (GKSaS NBldzZANBYSyida Aa
(a) tariff-relatedreporting, including maintenance costs and scope, for both reference and
non-reference tariffs fection5.4.1)
(b) regulatory accounts and costing manu&dgtion5.4.2).
Related matters are also considered in the discussions of pricing and tariffSe(sd@m 3.5 of
this draft decision) and negotiation (s&ection2.3).
5.4.1 Tariffrelated reporting

Schedule F of the 2008 undertaking includes mechanisms for developing and varying reference
tariffs for the CQCR. It also includes ongoing reporting requirementsafrious costs and
values that are used in deriving those tariffs, including:
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(@) actual maintenance costs (cl. 9.2.3)
(b) changes to the regulatory asset base (cl. 9.2.4 and schedule FB)
(c) system volume forecasts (schedule F, cl. 3.1.2).

However, these reportingequirements related only to the CQCR. The 2012 DAU did not
include any provisions for Queensland Rail to report on costs or assets, as it did not include any
reference tariffs.

vdzSSyatlryR wlAfQ&a Hnmo 51!
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services, a proposed mechanism for deriving those tariffs and a proposed approach to rolling
forward the associated regulatory asset base to reflect new capital spending4sten 3.6

and Chapter 8 of this draf decision). However, it did not propose ongoing public reporting on

any of the inputs to the tariff during the term of the undertaking.

{OGF1SK2ft RSNAQ O2YYSyia
Stakeholders were concerned they had not received sufficient information during the 2008

undertaking period to properly assess the western system tariff proposal (Aurizon, sub. no. 43:
5-6, 30).

Glencore said it wanted separate reporting for the Mount Isa line, including on the maintenance
activities actually conducted (Glencore, sub. no. 29;9). 8

QCA analysis and draft decision
Reporting for reference tariffs

The QCA Act specifies that an access provider can give petated information to an access
seeker in the form of a reference tariff ($38(4)). However the QCA considers that,reve
where that information is reflected in an access price assessed by the QCA, customers are
entitled to as much transparency as possible about how the tariff has been derived.

This entitlement is a natural justice issgeaccess holders and their customeskould have
sufficient information to understand the basis of a QCA decision on reference tariffs and form a
view over the life of the undertaking whether the cost and volume forecasts were reasonable.

The reference tariff regime in central Queenslasi@dupported with substantial disclosure about

the asset base and forecast costs while prices are kassgsse, and ongoing reporting about
capital investment, maintenance and volumes during the course of an undertaking. The QCA
considers that the western system reference tariff should include a similar reporting regime.

The QCA notes that the reporting needsiriclude information on both the cost and the scope
of maintenance activities.
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Draft decision 5.3

i The QCA requires Queensland Rail to amend its proposal so that for systems
reference tariffs it reports annually for the relevant financial year on:

(@ maintenance costs of its system and scope of maintenance, compared with
the maintenance forecasts used to develop the tariff

(b) operating expenditure, compared with the forecasts used to develop the tar
(c) capital investment and a rofforward of its regulatay asset base
(d) system volumes (broken down by type of traffic).

Reporting for norreference tariffs

Where there is no reference tariff, the QCA Act requires Queensland Rail to provide access
seekers with information on the cost of providing belosil sewices, including asset values,
while they are negotiating access (seelfl of the QCA Act angection 2.3 of this draft
decision).

However, there is no ongoing obligation for Queensland Rail to report publicly on its activities
once belowrail contracs have been signed.

While aspects of ongoing reporting can and will be covered by the terms of the access
agreements, for a system shared by multiple access holders and/or end users, there is a range
of ongoing information that is most useful and relevan a systerrwide basis (se&ection2.3

of this draft decision). The basic information required to form a view on costs per train path on
a system is:

(a) total maintenance spending
(b) total operating expenditure
(c) total capital expenditure

(d) total volumes.

While different traffics will have different operating characteristics, this basic systéte
information will allow interested parties to address some of the information imbalance in
forming a view on the incremental cost of providing their service. The @5 that this is
similar to the reporting for a system with a reference tariff. This is reasonable, as users on such
a system lack the protections that a reference tariff provides, yet still face information
asymmetry.
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5.4.2

Draft decision 5.4

i The QCA requireQueensland Rail to amend its proposal so that for systems withc
reference tariffs it reports annually for the relevant financial yean:

(@ maintenance costs of its system and scope of maintenance performed
(b) operating costs of its system

(c) the capital invesment in the previous financial year and expected capital
investment over one and five years

(d) volumes, in train paths, net tonnes and gross tonne kilometres (broken dow
by commodity, where appropriate)

provided that, where a system includes multiple corods, the reporting should
include a breakdown by corridor, for all of the above categories of information.

Regulatory accounts and costing manual

¢KS Hnny dzyRSNIIF1Ay3 NBIldzANBa G(GKFG vdz8Syafl yl
financial statementsvithin six months after the end of the relevant financial year (cl. 9.2.1).

¢KS Hnny dzyRSNIF{1AYy3a Ffa2 NBldZANBa GKFG v dzSSy
identify the CQCR from the rest of the network and be developed in accordance with the
methodology and format set out in the costing manual (cl. 3.2.1(a)).

vdzSSyatlryR wkAfQad wnmuH FYR Hamo 5! &8 RAR y2i A
accounts. Queensland Rail said in its explanatory documents that the provisions in tReQCA

enabled the QCA to address both accounting separation and cost allocation and it did not
consider it necessary to duplicate those requirements in the undertaking (Queensland Rail, sub.
no. 2: 35).

Aurizon and Asciano said the regulatory accounts pceduin accordance with the costing

manual could help address the information asymmetry between Queensland Rail and its
OdzaG2YSNEZ |fGK2dza3K ! a0Aly2 &FAR (KA& ¢2dzd R 0!
(Aurizon, sub. no. 27: 21; Asciano, suh.2@& 11).

Aurizon said this information should be provided at a corridor level, split between Mount Isa,
North Coast, West Moreton (i.e. western system) and other. It said:

The benefit to operators of audited below rail financial statements is two (@lthey provide a

level of certainty that there is no cross subsidisation of costs (relevant to QRail in relation to the
passenger versus network businesses; and (ii) provide information on actual costs that in the
absence of other financial informatiocan be used to assess future access prices and risk
regarding service levels (Aurizon, sub. no. 27221

Given that the regulatory accounts are governed by the QCA Act and that the costing manual
gives the QCA the ability to specify how those accoumbsilsl be prepared, the QCA considers
there is no need to duplicate this in the undertaking.

In this regard, the costing manual has already been amended to separate the costs for the
6SaitSNYy aedaidSYy FTNRBY (K2a$S T2N) lok&il oddadidns. 2 F v dzS
The QCA is minded to require further amendments to the costing manual, consistent with that
precedent, so that the regulatory accounts include a similar separation for the Mount Isa and

north coast systems.

This should address stakei RSNB Q O2y OSNYy as gAldK2dzi Ay Of dzZRAyYy 3
govern how to prepare the regulatory accounts. The QCA will seek stakeholder comments on
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5.5

Queensland Rail's proposed costing manual when it is submitted after the new undertaking is
approved.

Certification and audit

The 2008 undertaking provides for audit and certification to give access seekers, access holders
and their customergonfidence that information provided by Queensland Rail is accurate and
that Queensland Rail is complying with its undertaking.

¢KS v/! OFy I|fa2 NBIdZANB vdz$SSyattryR wlkAft (2 |
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In addition, the 2008 undertaking requires that theditial statements be certified by the chief
executive (cl. 3.2.1(b) and 9.2.1).

The 2012 DAU proposed that the QCA would be able to request that Queensland Rail provide
documents ‘for the purpose of complying with this undertaking’, but did not includeaajt
provisions (cl. 5.3.2). Stakeholders said the QCA should have the ability to audit Queensland
Rail's compliance with its access undertaking, including audits of the quarterly and annual
reports (Asciano, sub. no. 6: 15).

vdzSSyatlyR wlAfQa wHnmo 5! !
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quarterly or annual report if it believed that the information in the report was inaccurate in a
material way (cl. 5.3.3(a)). The QCA would be able to publiclpselan audit statement
specifying whether or not the auditor found the information in the report was materially
inaccurate, but it would not be able to publish the audit report which explained the conclusions

in the audit statement (sl 5.3.3(b)(vii) andd)).

vdzSSyatlyR wlkAfQad wnmo 5!! | f&a2 LINRPDARSR F2N¥Y
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performance and access reportsg(@.1.1(c) and 5.2.1(c))
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prescribed undertaking to a light handed approach similar taitha2z ¥ ! w¢/ Q& Ly i SN&
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stakeholders comfort that due diligence has been exercised in relation to the content of the
NEBLR2NIGIAQ o0vdsSSyafyR wlAfX adzod y2¢ mdpY ™
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DAU should be amended to give the QCA greater ability to audit both compliance and
performance. This would include:

(&) giving the QCA theght to request audits of compliance with not just the undertaking,
but also the QCA Act or an access agreement (Glencore, sub. no. 29: 10)

(b)  requiring confirmation in the annual compliance audit that consistent arrangements have
been offered to access sesis (Aurizon, sub. no. 27: 11)
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(c) providing that performance audits cover not just inaccuracies in the quarterly and annual
reports, but any conduct or decisions where Queensland Rail might need to comply with
the undertaking (Glencore, sub. no. 29: 10; 2ami sub. no. 27: 21). Glencore said:

It is critical to the effectiveness of a regulatory regime that the regulator has sufficient
mandatory information production powers to both assess compliance with the requirements of
the undertaking and to determinbow to exercise the powers the regulator has under the
undertaking (Glencore, sub. no. 29: 10).

QCA analysis and draft decision
Lighthanded approach

Queensland Rail has called for a lipanded approach to regulating its declared infrastructure.

The QCAonsiders this is a reasonable goal. However, any-tightled approach needs to be

backed up with a regime of monitoring and investigation that gives access seekers, access
holders, their customers and other stakeholders confidence the QCA will becabiscover

and address conduct which is contrary to the QCA Act or undertaking.

¢KS v/! UGKSNBF2NBE ¢St O02YSa vdsSSSyatlyR wlkAfQa
executive taking responsibility for its quarterly and annual performance and acepsss,

supported by provisions for the QCA to require Queensland Rail to undertake compliance
audits, or provide information and documents.

This chief executive certification should be a sufficient replacement for the annual performance
audit regime irthe 2008 undertaking that applies to Queensland Rail, but was developed for QR
Network.

Investigation powers

Although certification is a good approach for Queensland Rail, the QCA agrees with
stakeholders that the monitoring and investigation proposedtie 2013 DAU is not robust
enough to support such a lighianded regulatory regim@

In particular, the QCA considers its power to request audits should apply not just to the
accuracy of the information in the performance and access reports, but to camepliwith all
provisions in the undertaking and the QCA Act (cl. 5.3.3(a)).

This will give the QCA investigation powers that, as Glencore said, enable it to both assess
compliance with the undertaking and to determine how to exercise the powers it hag timele
undertaking (Glencore, sub. no. 29: 10). It would include the ability to require Queensland Rail
to demonstrate that consistent arrangements have been offered between access seekers,
should that be a concern.

The QCA also considers that QueenslahdA\RE Q& LINRP L2 &SR GNBIF dYSy
NEBAaONROGAGSET Ay GKIFIG GKS 2yfteé LlzofAO R2
background on how the auditor assessed the issue (cl. 5.3.3(d)).

A

u 27
Odzy Sy

The QCA considers this is not consistent wiltural justice. Access holders and seekers and
other interested parties should be able to understand how the auditor reached its conclusions.
While this explanation could be less detailed than the audit report provided to the QCA, it needs
to provide sone of that information and background, subject to confidentiality considerations.

2 While the QCA Act was amended in 2010 to give the QCA some powers to require informatibn abou
compliance with an undertaking, this provides only for the regulated party to provide 'stated information’
about its compliance (s.150AA). It does not provide for the QCA to require an audit of compliance.
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Draft decision 5.5

i The QCA requires Queensland Rail to amend its proposal so that the regulatory
requirements:
(@) allow the QCA, acting reasonably, to require an audit ofapliance with any
aspect of the undertaking or QCA Act

(b) allow the QCA to publish a report from an auditor that includes not just the
auditor's opinion, but also enough information on the audit process and
conclusions for access holders and seekers and pthterested parties to
understand how that conclusion was reached.
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6 ADMINISTRATIVE PR&JNS (PART 6)

The undertaking includes administrative provisions that shouldagivess seekers/holders and
their customers certainty on how Queensland Rail will give effect to its obligations in the
undertaking.

¢KS v/ ! LINRBLR&aSa (2 FO0OSLIWi vdsSSyatlyR wlAfQa &
administrative provisions. keever, the QCA has requested amendments to clarify the dispute
resolution process, and proposed that taréfated reporting apply from the beginning of the

tariff period, even though it is not required in the 2008 undertaking.

The QCA also proposes thatKk S Wv / LZYITRSQAaALANR Yy OA L SaQ 0SS NBY?
DAU as they repeat requirements already included in the Judicial Review Act 1991 (QLD).

6.1 Background

¢CKS FTRYAYAAGNI ABS LINPOGAAAZ2YA Ay vdzsSSSyattryR wl
contained in the undertaking, although they are now streamlined and consolidated in a single
part of the undertaking (Part 6).

The consolidated provisions relating to notices are not controversial as they clarify the contents
of a notice and how anot® &aK2dz R 6S 3IAGSYyd ¢CKS v/! Q& Iyl
F20dzaSa 2y vdzsSSyaftlyR wlAfQad LINRLRASRY

(@) dispute and complaint resolution proces®¢tion6.2)
(b) transitional provisions3ection6.3)

(c) QCA decisiomaking processes$ction6.4).

6.2 Dispute resoltion

The 2008 undertaking establishes a thistep dispute resolution process that includes referral
of a dispute:

first to the chief executive and, failing resolution, to either:

(1) an expert, whose decision is final unless a party can demonstrate to theh@@ has
0S8Sy I WYILyAFSad SNNRNRI 2NJ

2) to the QCA.

In the 2012 DAU, Queensland Rail removed the option of expert referral. Stakeholders objected
as they considered using an expert would be more timely and cost effective (Asciano, sub.
no. 6: 15; Auripn, sub. no. 10: 10).

Queensland Rail2013 DAU
Queensland Rail's 2013 DAU provides for:
(& OptionZ

® referral to an internal organisational representatjand failing resolution refea
to the Chief Executivef each partyand failing that

(i)  referral tothe QCA

(b) Option 2: parties to agree a different dispute resolution process.
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Neither option includes explicit provision for referring a dispute to an expert (though parties
could agree to this under Option 2 if they wished).

{O0F1SK2ft RSNAQ O2YYSyia
Aurizon was concerned that Queensland Rail's proposal allowed stakeholders to agree to expert

resolution under Option 2 but that if either party was not satisfied with the outcome they could
then seek dispute resolution by the QCA.

Aurizon said:

... therequirement to have the QCA, in effect as an intermediate to the resolution of the dispute,
will add time and cost to the resolution of the disputes (Aurizon sub. no. 27: 20).

QCA analysis and draft decision

The QCA accepts that parties should have theoopto agree a dispute resolution process that
best suits the dispute. For instance, parties should be free to elect for dispute resolution by an
expert, particularly where the dispute is of a technical nature. This can reduce the time and
cost of resoling disputes.

The QCA supports Queensland Rail's amendment that provides for parties to agree a dispute
resolution process (i.e. Option 2 above). Under this option, parties could seek resolution by an
expert or through alternative means.

However, theQCA is concerned that the 2013 DAU does not preclude a party subsequently
seeking another dispute resolution process (including referral to the QCA) if they are not
satisfied with the outcome of the dispute resolution process they initially chose. Hatesr
uncertainty for the parties and can add time and cost to resolving any dispute.

The QCA notes that the 2008 undertaking provided for an expert determination to be final and
OAYRAY AT dzyt Saa | LI NIé& O2dz R R 3008 yhdeitakihgli S G K I (
cl. 4.7.3()). The 2013 DAU should also provide for a binding outcome, apart from limited
grounds for appeal similar to those in the 2008 undertaking.

Given this, the QCA requires that the 2013 DAU be amended to clarify that any upfront
agreement by the parties on the relevant dispute resolution to be usdainding, and the
parties cannot subsequently elect to change the nature or result of the dispute resolution
process by bringing the matter to the QCA for reconsideration, exceptcasa of manifest
error.

Draft decision 6.1

1 The QCA requires Queensland Rail to amend its proposal so that if Queenslanc
and an access seeker or holder select a particular dispute resolution option under
undertaking, that decision is binding, @ahthe parties cannot subsequently elect t
change the nature or outcome of the dispute resolution process, unless they apy
to the QCA on the grounds there has been a manifest error.

6.3 Transitional provisions

Effective transitional arrangements help minga delays in finalising access agreements as a
NEBadzAZ 6§ 2F GKS ySg dzyRSNIIF1Ay3a O2YAy3d Ayidiz2 STFTS
costs and provides confidence that access seekers/holders are able to continue operations over

a period thatspans more than one undertaking.
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The 2008 undertaking allows access seekers to elect to continue negotiations in accordance
gAOK 1S@ | ALISIONKROAYHQIKNRBYaAY2ya 2F (GKS 2fR
undertaking becomes effective (2008 undeiitak cl. 2.5 (b)). This flexibility is granted, if access
seekers made an access application under existing arrangements and receivedicative
accesgroposal (IAP) before the commencing date.

The 2008 undertaking does not specify how reporting rezaients will be managed during the
transition from one undertaking to the next.

Queensland Rail's 2013 DAU

vdzSSyatlyR wlkAfQa unmo 5!! LINRLR&aSa G4s2 1Se& O
that:

(a) all matters and negotiations that have startadder the provisions of the 2008
undertaking have to be finalised under the 2013 undertaking once it has been approved

(b) regulatory reporting will be on the basis of the approved undertaking (i.e. for the period
when the undertaking was in place the infortia to be reported will be the same as
that required by the undertaking).

QCA analysis and draft decision

Transitional provisions are necessary to provide confidence to access seekers and their
customers on how matters relevant during one undertaking genvill be dealt with if they
extend into the life of another undertaking. Access seekers need to know what provisions and
undertaking applies at any point in time in their dealings with Queensland Rail so they can make
informed business decisions.

Thereis an apparent asymmetry of approaches in when Queensland Rail would like the 2013
arrangements to apply (e.g. negotiations) and when the 2008 arrangements should apply
(reporting).

{GF1SK2f RSNBQ adomYAadaarizya RAR y20 O02YYSyid 2y
Negotiating br access

The 2008 undertaking allows the access seeker who made an access application under pre
existing arrangements and received an IAP before the commencement date of the replacement
undertaking to elect to continue negotiations in accordance with4hg 230K OA Yy 3 Q LINE OA & .
the previous undertaking.

In contrast, Queensland Rail proposes that for matters that extend across the 2008 and 2013
undertakings, aspects of those matters will be deemed to have been done under the 2008
undertaking, while he remainder will have to be completed based on the provisions of the
2013 undertaking*

¢KS LINBLIR2ASR FYSYRYSYyid Ay GKS wnmo 5!! NBRdAzOS:
which undertaking they wish to conclude negotiations. This may be plantiguelevant where

access negotiations are well advanced and where the approved 2013 undertaking is materially
different from the 2008 undertaking. At the same time, the proposal simplifies things for

' The 2008 Undertaking included all the matéterms of the 2006 undertaking, with the only changes being
to reflect a restructuring of the then QR Ltd to make QR Network a separate but wholly owned subsidiary.
The transitional provisions in the 2008 Undertaking therefore reflect the transition fhen2001
undertaking (i.e. the previous undertaking) to the 2006 undertaking (i.e. the replacement undertaking).
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Queensland Rail as it will only have to finaliseatiagions under one framework once the 2013
undertaking is approved.

Whether this particular proposal is more, or less, in the interests of Queensland Rail or access
seekers/holders, will depend on the terms of the 2008 undertaking relative to thoskein t
approved 2013 undertaking.

In the absence of stakeholder comments, it is not evident which is best. Accordingly, the QCA is
AYyOt AYSR (2 FOOSLIi vdzsSSyaftlyR wkAfQa LINRLRALFT @

Operational reporting

Access seekers/holders are entitled to transparent infolioratthat allows them to assess

whether Queensland Rail acts reasonably and efficiently, both within an undertaking period and

across undertakings.

CKSNBE IINB (g2 |aLlsota 2F vdsSSyatlyR wkAfQa N
provisions, namelyequirements where:

(@) the reporting in the new undertaking will be broadly similar to that in the 2008
undertaking

(b) there is no equivalent reporting requirement in the new undertaking compared with the
2008 undertaking; e.g. reporting for western system afdiount Isa line access charges.

The QCA accepts that where the reporting requirements in the 2008 undertaking are broadly
similar to those in the undertaking that replaces it, the previous reporting regime can apply for
reporting periods that span the chga to the new undertaking.

| 26 SOSNE vdzSSyaflyR wlAfQa LINRPLI2&ASR (NIyaAldAz
provide for reporting on matters such as actual costs, volumes and maintenance scope for the

western system for the period from 1 July 2013He date the new undertaking commences, as
the western system tariff is only being considered as part of the 2013 DAU process.

Stakeholders have a reasonable expectation to know h@stern system referenctriffs are
derived and how Queensland Rail fsacking against forecast costs and other performance
targets (seeChapter8 of this draft decisioh

The only tariff that the QCA has approved for the Queensland Rail network is for coal train
services on the western system. Given this, the QCA proposes that transitional reporting, based
on 2013 undertaking rules, should apply to the western system fthdy 2013. These
additional reporting requirements for the western system are not intended to be epeted

but relate to specific information that should be readily available to Queensland Rail such as:

(@) actual maintenance costs and scope
(b) changes to theegulatory asset base
(c) system volumes

Tariffrelated reporting is discussed in greater detaiSttion 5.4.1.
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Draft decision 6.2

i The QCA requires Queensland Rail to amend its proposal so that it will provide 4z
related reports for the western systema access seekers, as set out in the 20
undertaking, backdated to the start of the undertaking period, once the undertaki
has been approved.

6.4 QCA decisiomaking

Effective decisiommaking processes provide confidence to stakeholders that their views are
being properly considered as part of the regulatory process.

If stakeholders consider their rights have not been reflected, they can challenge a decision
based on principles established by common law and the Judicial Review (JR) Act 1991 (Qld) and
provides for affected parties to challenge any decision of the QCA on the basis of:

(@) natural justiceg including the ability to assess the information on which the decision
maker has based its conclusions

(b) an error of lawg occurs when the decisiemaker has misnderstood or misapplied a law
(c) not taking into account a relevant consideration
(d) taking into account an irrelevant consideration.

In addition, the 2008 undertaking provides for parties to challenge a decision of the QCA in
developing standard access agremms (cl. 5.2) and establishing reference tariffs for new
reference train services (cl. 6.4.2) that repeats 21 and 24 of the JR Act.

Queensland Rail's 2013 DAU proposal

Queensland Rail has taken theawse from the JR Act that is included twice inethi2008
undertaking?® and placed it in the administrative provisions of the 2013 DAU. Queensland Rail
has also altered the applications of grounds on which a decision of the QCA can be challenged
so that it:

(@) applies more broadly to a decision by the Q@#er the undertaking (rather than for
two specific areas in the undertaking)

(b) only provides for the Queensland Rail to challenge a decision (i.e. it does not provide for
an access seeker/holder to challenge a decision).

Queensland Rail said in the matetiaD 02 YL} y&Ay3d (G(KS wnmo 5!! (K
decisionmaking processes did not displace the JR Act, and that they did:

... hot affect the right of any party to seek any other form of remedy or relief ... or to seek review
under the [JR Act] (@ensland Rail, 2013 DAU, cl. 6.2(ix)(d)).

QCA analysis and draft decision

The QCA accepts its decisimaking process must be robust, amilistbe seen to be robust, so
stakeholders can be confident that proper procedures and decisiaking criteria have den
appliedand all relevant matters have been considered

*’The excerpt from the JR Act was included in the 2008 Undertaking as part of the process for QCA decisions
requiring QR Network to submit a&w standard access agreement f£PR)and reference tariff (cl6.4.2).
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When the decisiormaking clauses went into the 2006 undertaking there was some uncertainty
about the ability of parties to dispute a decision the QCA made under the undertaking:

(@ TKS v/ ! Q% awiisShat the bindertaking is a statutory instrument so its decisions
under an undertaking are subject to judicial review under the JR Act. Therefore,
including these clauses in an undertaking is unnecessary as they reflect a right that
already exist under the JR Act

(b) QR Network [as it was at that time] did not accept that a QCA decision under an
undertaking was subject to the JR Act and it was, therefore, left exposed as there would
not be an appropriate appeal mechanism. It wanted the additiofealses included in
the undertaking to address this perceived exposure.

(0 Thev/ ! I OOSLIISR vw bSGg2N] Qa LINRPLRALFE (G2 AyOf
dzy OSNIiF AyGes a2 AdG A& OftSFNIGKFG GKS v/! Qa
that is entirely consistent with the equivalent provisions in the JR Act.

Queensly R wl Af Qa LINRPL}RAaSR GUNBFGYSyd 2F (GKS Of I dza
narrowed the decisiommaking provisions.

N

The QCA remains of the view that these clauses do not need to be in the undertaking.
However, if they have to be there to addrespexceived exposure, they need to fully reflect all

a0 1SK2f RSNAQ NRIKGA dzy RSN §KS ww ! Ol o Ly LJ
drafted as being solely for the benefit of Queensland Rail and do not cover the effect of
decisions on other skeholders, while the JR Act covers both.

Therefore, the QCA requires that the decisioaking provisions be amended so that they apply
to the effect on both Queensland Rail and other relevant parties.

Draft decision 6.3

1 The QCA requires Queensland Railamend its proposal so that the provisions o
QCA decisioimaking apply to both Queensland Rail and other relevant parti
(cl. 6.2).
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STANDARD ACCEBSREEMENTS

7.1

An access agreement sets out the agreed terms and conditions for access to Queensland Rail's
network. Clause2.7 of the 2013 DAU says how an access agreement will be developed with
schedule C summarising the principles to be included in assaegeeement. Schedule F sets

out the Standard Access Agreement (SAA) to apply to train operators carrying coal on the
western system.

Access principles and the SAA are included in the 2013 DAU to guide access negotiations. Access
principles are generalldesigned to reflect a reasonable allocation of risks between the access
provider and seeker to achieve the underlying purposes of the QCA Act and to reflect the
relevant provisions in the approved undertaking.

Queensland Rail and access seekers caalg@vby mutual agreement, an access agreement

that differs from the access principles and SAA. However, any access dispute considered by the
QCA must be arbitrated in accordance with PEAAct, schedule C and the SAA (as may be
applicable).

Stakeholdes have expressed concerns that the Queensland Rail's propasdéalancedand
provides it with excessive discretions across a range of contracting matters.

The QCA notes that many of the contracting matters are common across both Queensland Rail
and Auizon Network and that these matters have been addressed in detail in the context of the
2010 Aurizon Network Access undertaking. In doing so, the QCA sought to appropriately
balance the rights and responsibilities of the various parties.

Given this, theQCA's position is that Queensland Rail's proposed SAA and schedule C principles
should be amended to be consistent with those contained in the 2010 Aurizon Network
undertaking. The exception to this would be where there are differences in Queensland Rail'
business and risk profile which require an alternative approach or where stakeholders are in
agreement.

Background

The key commercial elements of the 2013 DAU are the access agreement principles and the
SAAs. These elements identify the contractuahic®rcial template through which Queensland

Rail will provide access to its customers consistent with the approved undertaking. The access
principles and SAAs have applied to all Queensland Rail's customers since 2001.

The access principles and SAAsdted to Queensland Rail's 2008 undertaking (as updated in
2010) are identical in nature and content toode for QR Network's 2006 undertaking. When
the QCA approved the 2008 undertaking (updated in 2010) the only amendments made to the
2006 QR Network aess undertaking were to reflect the corporate restructuring process which
occurred prior to the privatisation of Aurizon in 2010. The QCA's approval of the 2010 updated
amendments reflected the implementation of privatisation and the extension of théexiate

for Queensland Rail's undertaking. Accordingly, the 2013 DAU is the first regulatory
undertaking process undertaken by Queensland Rail.

Queensland Rail's 2008 undertaking contained access agreement principles to be reflected in all
access agreeemts (schedule E) and provided access seekers with two SAA templates.
Depending on which entity wants to hold the access rights, the two SAAs were:
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(a) operator access agreemeqtallows rail operators to acquire access rights on behalf of
the end customer t@rovide a 'onestop shop' rail haulage service to coal companies

(b) access holder access agreememtlows coal companies to acquire access rights and
subcontract rail operations to a rail operator.

Queensland Rail used the QR Network SAA templates aseaderd for all access agreements
outside of central Queensland. In particular, Queensland Rail's:

(@) executed western system coal access agreements are based on its 2008 SAA

(b) 2008 SAA mirrors Aurizon Network's 2006 SAA and all access agreements executed by
Aurizon Network before September 2010 (these can be downloaded from the QCA's
website)

(c) agriculture, livestock, containerised, coal and bulk freight access agreements mirror the
front section of the 2008 SAA and differ only with respect to the schedulesheitiio
the SAA. The different schedules simply particularise each access agreement relative to
the specific needs of the industry accessing Queensland Rail's network (e.g. dangerous
goods, livestock movements, mixed cargo freight and single freighicsaff

Aurizon Network's 2010 access undertaking included these two types of SAAs. While this
regulatory process resulted in some amendments to the Aurizon Network SAAs, it largely
reflected the underlying risk allocations in the 2006 and 2008 SAAs. piovipy these
arrangements the QCA's primary focus was in clarifying Aurizon Network's rights and obligations
in negotiating access rights and providing an avenue for coal customers to negotiate access
directly with Aurizon Network.

More recentdevelopments

The 2010 access undertaking not only approved the old form of access agreements, but it also
included requirements for a more flexible contracting structure. After some time this was
ultimately reflected in the approved 2013 undertaking asmit form of access agreement
(which embodies the principles included in both the jgrasting end user and train operator
access agreements). The new form of SAA allows end customers and rail operators to hold
different components of the same accesshtig for the coal being hauled. Contractually, it
simply reallocates the existing risk allocation matrix underpinning Aurizon Network's operator
access agreement to the three parties to the new contract.

Queensland Rail's 2013 DAU

The QCA reviewed Queensland Rail's access agreement principles (Schedule C) and the operator
SAA (Schedule F) in the 2013 DAU. The QCA has identified significant departures from the
QCA's previously approved regulatory risk profile, access principlesSaAd let alone an

attempt to provide the contractual flexibility that Aurizon Network agreed to as part of the split
form of access agreement process.

Queensland Rail's proposed arrangements tilt the schedules in Queensland Rail's favour by:

(@) removing catractual responsibilities and obligations previously held by Queensland Rail
in providing access services to access holders and seekers

(b) providing Queensland Rail with discretion to decide whether an access seeker has met
the mandatory access obligations

(c) increasing the risks and uncertainty of the access rights held by an access holder
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(d) reducing the commercial worth of the access rights held by an access holder (e.qg.
removing renewal rights).

These changes have been made without Queensland Rail adequatelifyithg why previously
approved access agreement principles and SAA rights and obligations are no longer applicable in
the context of the 2013 DAU.

QCA regulatory precedent

The QCA has considered the risk allocation matrix underpinning rail accesmagterinciples

and SAAs over successive regulatory periods (2001, 2006, 2008 and 2010). In each process the
QCA carefully considered any changes to the regulatory regime, amendments to the SAAs and
all relevant submissions to seek to ensure the riscalion matrix within the SAAs reflected

the criteria in the QCA Act and the risk allocation matrix established in the relevant approved
access undertaking.

The QCA considers that, as a general proposition, the allocation of risk is efficient wheskthe ri

is borne by the party that is best positioned to control and manage that risk. In developing the

risk allocation matrix for both Queensland Rail and Aurizon Network access undertakings the

QCA has previously considered the identification, assessmealiysis, and mitigation measures

available and allocated the risks between the contracting parties. In Aurizon Network's 2010
access undertaking the QQC&consideredthe risk allocation matrix to seek to ensure to the

extent practicable that risks werefal2 O 6§ SR (G2 GKS LI NIe& gKSNBE (KS
control.

The QCA's approved risk allocation matrix in the 2010 Aurizon Network access undertaking
resulted primarily in a symmetrical risk allocation with both parties being held responsible for
risks within their immediate control. This symmetrical risk allocation is mirrored in each SAA
developed by Aurizon Network, including the access holder agreement, the split form of access
agreement and the connection agreement.

The application of a symmaédtal risk allocation matrix is the most efficient contracting approach
as it results in:

(@) lowest overall cost for access because neither party has to include cost contingencies for
possible losses caused by another party's actions

(b) clear assignment of accotabilities between the parties
(c) alignment of contracting parties to the contractual obligations and entitlements

(d) open and transparent communication channels in the delivery of contracted access
services

(e) minimal disputes between the contracting parties.

The QCA is of the view that Aurizon Network's 2010 access principles and SAAs are the most
fully considered regulatory precedent in Queensland that appropriately balances risks and
responsibilities between the parties. Given this, the QCA's draft positthatisny Queensland

Rail deviations fromthe provisions inAurizon Network's 201Qundertaking must be fully
considered by the QCA, consistent with the QCA Act. In particular, the QCA is looking for
Queensland Rail to adequately demonstrate that there suifficient reasons for specific cost

and risk differences in its operations over the 2013 regulatory period to justify a change to the
past arrangements.
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7.2 Access principles

Access principles guide the development of access agreements by outlining héeythights
and responsibilities of Queensland Rail and an access seeker will be translated into contractual
provisions in an access undertaking.

Access principles are contained in the undertaking which applies to Queensland Rail as well as
the 2010 Aurian Network access undertaking.

Queensland Rail's 2013 DAU

Queensland Rail's 2013 DAU stipulates that, in the absence of a relevant SAA, access
agreements must be consistent with the undertaking and the access agreement principles in
schedule C. As Queeastl Rail has proposed a coal specific SAA, the access principles would
apply to all other traffics.

Queensland Rail has proposed a set of access agreement principles to guide negotiations with
access seekers. These principles are intended to underpitetelopment and execution of an
access agreement and include:

(@) term ¢ applies for a defined period and specifically excludes a right of renewal

(b) accreditationc an access holder's train operator must be accredited under Queensland's
rail safety legislatiofut there is no specific requirement for Queensland Rail to be
accredited

(c) access chargesto be agreed between the parties and may include an adjustment
methodology

(d) network management Queensland Rail is responsible for managing the network and
can, atany time, impose operational constraints on the network

(e) train operationsg access holder can only operate train services in accordance with the
access agreement unless with Queensland Rail's prior written permission

() interface risk managemermtaccess holdemust comply with its interface risk
management plan and must advise of any fommpliance

(g) environmental and emergency management plan requiremeritanket prohibition on
carriage of dangerous goods unless Queensland Rail gives its permission, acting
reasonably. Access holders must comply with any Queensland Rail requirements
necessary to prevent environmental harm, develop an emergency management plan and
not cause any obstruction of the network

(h)  noise mitigationg access holders must pay a contribution as reasonably determined by
Queensland Rail to comply with statutory noise levels or limits or prudent practices as
determined by Queensland Rail

(i)  inspection and audit rights will provide reasonable terms on whiclu€ensland Rail can
carry out audits of compliance by access holders

0] risk and indemnitieg, access holder must indemnity Queensland Rail against all claims
which may be brought against it by any party. The access holder must indemnify
Queensland Rail fomg loss arising from the carriage of any dangerous good. The access
holder is responsible for all employees, agents and passengers on its train services

(k) limitation of liability¢ liabilities of the parties for defaulirelimited and excluded as
agreed inthe access agreement. No parties are liable for consequential loss, except for
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the access holder who remains liable if any third party makes a claim against Queensland
Rail. Queensland Rail's liability is also excluded in relation to a list of matteferany

matter listed matter listed where liability cannot be excluded then the liability is limited

to $1.00

0] insuranceg access holder will provide appropriate insurances to Queensland Rail;

(m) securityc access holder will provide a security deposit &sak guarantee on terms
acceptable Queensland Rail. The security deposit can be increased or decreased in
accordance with Queensland Rail's risk factors

(n) adjustmentsg access agreement will provide a mechanism for adjustments where there
is an adverse fancial effect on Queensland Rail. Queensland Rail may determine certain
disputes

(o) disputesg access agreement will provide a dispute resolution process and identifies that
any dispute referral to the rail safety regulator overrides the dispute resolution
provisions in the agreement

(p) force majeure eveng the obligations of both parties (other than monies payable) are
suspended during a force majeure event. If part of the network is damaged, Queensland
Rail is not obliged to repair or replace the infrastiretunless the parties agree as to
which party will fund the work. An access agreement may be terminated in the event of
a prolonged force majeure event

(q) reduction and relinquishment of access rightaccess agreement will include provisions
which allow Qeensland Rail to reduce an access holder's access rights where they are
being underutilised. It will also include provisions which allow an access holder to
relinquish some or all of its access rights, subject to a fee payable to Queensland Rail

(n assignmat ¢ Queensland Rail may assign or novate its rights and obligations under the
access agreement without the consent of the access holder. The access holder can only
assign or novate its access rights and obligations with the consent of Queensland Rail

(s) representation and warrantieg access agreement may set out representations and
warranties given by the Access Holder in favour of Queensland Rail.

Queensland Rail amended the 2008 schedule E principles in the 2013 DAU across most
provisions. In doing so,u@ensland Rail has generally removed references to its responsibilities
and obligations and focused only on the responsibilities, obligations and liabilities of access
holders. For example, for risks and indemnities, Queensland Rail required access kmlder
indemnify Queensland Rail against specific claims but did not provide a mutual indemnity to
access holders. Likewise, Queensland Rail required inspection and audit rights of an access
holder's compliance with the access agreement but did not provadmutual right for access
holders to inspect or audit Queensland Rail's compliance. In relation to network management,
Queensland Rail has given itself potentially broad powers to impose operational constraints
without consultation with access holders.n such cases Queensland Rail has removed any
controls or procedures it must follow in implementing operational constraints on the network.

{O0F1SK2ft RSNAQ O2YYSyia
The majority of stakeholders (Asciano, Aurizon, QRC, Glencore and New Hope) all expressed

concerns with the risk allocation matrix underpinning the access agreement principles in
Schedule C.

100



Queensland Competition Authority Standard accessgreements

The principles in Schedule C suffer from being so high level they provide no protections for access
seekers. (Glencore, sub. no. 15: 10)

The complete exclign of liability in relation to matters listed in 11.2 is unreasonable. For
example, it would appear from the drafting that QR will not be liable if any 'thing carried by a
train service' is lost regardless of the nature of QR's contribution to this.evEhis would
include, for example, where QR was negligent, grossly negligent, or in breach of an agreement
including where QR wilfully breached an agreement. (New Hope, sub. no. 31: 6)

Aurizon notes that the explanatory document does not provide a rdgobehind the risk and
indemnities. On the face of it, Q Rail is trying to exclude liability for absolutely everything under
the agreement. (Aurizon, sub. no. 33: 41)

... Asciano continues to have concerns that an efficient liability and risk manageeginter
should be based on the principle that the party that is best able to manage the risk should bear
the risk (that is the party that is can control the cost of managing the risk bears the risk). This
approach to establishing an efficient liability aridk management regime is not evident in the
2013 DAU. (Asciano, sub. no. 26: 10)

Stakeholder concerns with the access agreement principles centred on the removal of key risk
and access protections provided in the 2008 undertaking. Stakeholders said that the proposed
schedule C changes increased the risks and uncertainty for accedesshadversely impacted

the value of the access rights held by access holders and left access seekers and access holders
vulnerable to Queensland Rail exercising monopoly power in the negotiation of, or renewal of,

an access agreement.

Stakeholders werearticularly concerned that Queensland Rail proposed to:

(@)

(b)

(c)

(d)

()

remove the right to negotiate in good faith a renewal for train operators who have
invested significant capital in rolling stock and customers who have invested significant
capital in mine assets,wlly reliant on access to the network (Glencore,.sub27: 5,
Aurizon, sub. no. 27: 18QRC, sub. no. 14: 5)

remove Queensland Rail's specific obligation to maintain the network consistent with
objective infrastructure standards and contractual entittements (Glencore, sub. no. 30:
25, New Hope, sub. no. 31: Beabody, sub. no. 34; Asciano, sub. no. 7: 11?)

reduce certainty of access rights by giving Queensland Rail the ability to impose
operational constraints and undertake works withaansultation(Asciano, sub. no. 31:
6-7, Aurizon, sub. no. 33: 2@lencore, sub. no. 27:80; New Hope, sub. n0.13 3-4)

® reference to any relevant network management principles, service standards or
interface coordination protocols

(i)  consultation with access holders and end customers

(i)  any recourse for access holders who experience significant disruption to train
services

remove and/or substantially amend the QCA's previously approved more symmetrical
treatment of risks, liabilities, indemnities, insurance and assignment provisions (Asciano,
sub. no. 31: 9.1, Aurizon, QRC; Glencore, sub. no. 30287%And New Hope, suho. 31.:

3-6)

impose a new indemnity provision on access holders in the access principles in relation to
carriage of mixed goods train services which significantly increases the risk profile for rail
operators and customers in haulage of dangerous goaald @R proposes a blanket
prohibition on the carriage of dangerous goods in the Standard Access Agreement)
(Asciano, sub. no. 27:® Aurizon, sub. no. 33: 3Glencore, sub. no. 30: 2Z31)
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()  impose noise mitigation costs on an access holder/seeker wiitelil customer
consultation and review (Asciano, Aurizon, and Glencore).

QCAanalysis and draft decision

There are clear similarities between the commercial activities of Aurizon Network and
Queensland Rail which are both monopoly bel@il access provids. Prior to the 2013 DAU,

both Queensland Rail's undertaking and Aurizon Network's 2010 access undertaking contained
identical access principles in schedule E of the relevant access undertakings. These access
principles were consistently applied to &fffic types operating across Queensland's declared

rail network.

The QCA considers that the access agreement principals outlined in Schedule E of Aurizon
Network's 2010 access undertaking represent a more considered and balanced approach which
providesa reasonable benchmark for the purposes of comparison and consideration, as well as
being the 'current standard principles' that all stakeholders are familiar with. Whilst the QCA
considers that there are benefits in retaining the current standard pplasi it is prepared to
consider differences in circumstances and risk that might justify Queensland Rail taking a
different position as compared to the current standard principles or where there is consensus
across parties.However apart from a number fodiscrete issues (e.g. access renewal rights,
dangerous goods, noise mitigation and risks and liabilities), Queensland Rail has not provided
detailed reasoning for the extensive changes made to its proposed Schedule C of the 2013 DAU.

The QCA undertoolt detailed review of the differences between Queensland Rail's proposed
access agreement principles and the current standard principles. This review identified material
differences in the risk allocation matrix underpinning Queensland Rail's access agteem
principles compared to the current standard principles in the 2010 Aurizon Network access
undertaking. At this stage, Queensland Rail has not adequately demonstrated why there are
differences in circumstances and risk which should justify an altenapproach to that
adopted by Aurizon Network.

The material changes have been grouped as follows and are addregseat in
(@) accesgenewal rights

(b) network maintenance obligations

(c) allocationof risks and indemnities

(d) limitation of liabilities

(e) dangerougyoads

()  noisemitigation

(g) treatmentof remaining provisions.

Access renewal rightsl( 1 of Schedule C)

Queensland Rail has expressly withdrawn the right for an access holder to negotiate in good
faith to renew its access agreement on expiry. It is recognisatdthe provisions in cl. 2.7.3 of

the 2013 DAU provides a limited right of priority for a 'Renewal Access Seeker' in certain
circumstances where reference tariffs apply. Given reference tariffs only apply to western
system coal traffics, any renewalhigs limited to the coal industry.

The current standard principles have a provision for an access agreement to include a good faith
negotiation process for the renewal of access rights.
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It is not clear why Queensland Rail has excluded the right to r&gdh good faith for access
holders. The removal places access holders at risk of Queensland Rail exercising monopoly
power in access negotiations, particularly where reference tariffs have not been approved by
the QCA. The change has an adverse natinipact on:

(@) access holders, who make significant investments in rolling stock in anticipation of
utilisation over an extended period

(b) end customers, who have sunk significant capital in brownfield mine operations or other
facilities and whose commoditiesn only be transported to market by bulk freight trains

(c) access seekers, who have significant investment hurdles in establishing greenfield
projects and require logistic certainty over the investment lifecycle.

Whilst the current standard principles do ngtiarantee renewal, a commitment to good faith
negotiations provides less risk and more certainty for access seekers and access holders.
Accordingly, the QCA recommends aiging the current standard principles' provisions for
accessights, and incluinga good faith negotiation process for renig accessights ?®

The good faith provisions will mean that Queensland Rail is obliged to initiate access
negotiations with access holders for access seniiwesyears prior to the expiry of an access
agreement If the access holder does not to take up the negotiation offer then Queensland Rail
is free to negotiate with all access seekers for the capacity to be freed up on expiry of the access
agreement. Chapter 2 outlines the access application process follbered by Queensland

Rail, including the treatment of access renewals and competing access requests.

Draft decision 7.1

i The QCA requires Queensland Rail to amend poposed access agreemen
principlesto restore the access rights provisions (cl. 1) tained in Schedule E of th
Aurizon Network 2010 access undertaking.

Network maintenance obligations (cl. 5 of Schedule C)

Queensland Rail has significantly weakened its obligation with respect to maintaining the
network and delivering contracted traiesvices to an access holder. Queensland Rail has done
this by proposing to:

(@) remove any reference to maintaining the network in accordance with agreldg stock
interface standards

(b) give itself the right to impose operational constraints on the netwaitrkny time without
access holder consultation and without taking into account the operational impacts on
contracted train services

(c) remove the obligation on itself to use reasonable endeavours to minimise service
interruptions on contracted train services

(d) require access holder to indemnify Queensland Rail against a number of claims which
may be brought against it. In certain scenarios the access holder may be indemnifying
Queensland Rail from claims arising from losses caused or contributed to by Qudenslan
Rail

8 See also Chapter 2 ofigfDraft Decision.
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(e) exclude Queensland Rail's liability in relation to a broad list of claims and where liability
cannot be excluded, Queensland Rail limits its liability to $1.00

() limit an access holder's claims for damages for the-pia@vision of train services in gn
access agreement, to situations where the access holder can show that theronision
of a service was caused by Queensland Rail's negligence or a breach of the relevant
access agreement.

In combination, all these elements of the access agreementiplies remove or substantially
weaken any obligations or liability Queensland Rail previously had in the undertaking to
maintain the infrastructure consistent with objective engineering standards angréwide
access rights consistent with contractualtidements. This increased discretion would enable
Queensland Rail to manage the network in a way which might minimise its own costs but leave
an access holder bearing risks and uncertainty as to whether contracted services will be
delivered within the tem of the contract. This is an unacceptable risk profile for access seekers
and access holders and could deter future entrants to the market.

In contrast, the current standard principles place responsibility on the access provider to
manage and control # network consistent with objectivolling stockinterface standards and

to deliver contractual entittements. The access provider may impose operational constraints for
the protection of persons, property or to facilitate maintenance work. However,atteess
provider must use reasonable endeavours to minimise its service interruptions. The current
standard principles also include:

(@) audit rights for access holders to inspect the rail infrastructure to ensure it is consistent
with rolling stockinterfacestandards

(b) the access provider being liable for the failure to maintain infrastructure consistent with
the agreedrolling stockinterface standards

(c) the access provider being liable for the failure to maintain infrastructure consistent with
the agreedrolling stockinterface standards.

Queensland Rail has not adequately explained or established reasons for significantly reducing
its obligations to maintain the network. The proposed changes place access holders at
significant risk that Queensland Rail may uee or interrupt contracted service entitlements

post execution of an access agreement and appear to leave access holders with limited, if any,
recourse for failure to maintain. The changes may have an adverse material impact on access
holders as they areequired to bear the risk of, but have very little, if any, control over,
Queensland Rail's delivery of contracted services. This also creates operational and commercial
uncertainty for new entrants in particular.

The QCA believes Queensland Rail'snteaance and network management access principles
inappropriately transfers risk on to access holders. As such, the QCA considers that Queensland
Rail should restore the current standard principles' provisions on network and infrastructure
management, maitenance obligations and the associated risk, indemnities and liability
provisions with respect to Queensland Rail.
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Draft decision 7.2

i The QCA requires Queensland Rail to ameitg proposed access agreemen
principles and restore the infrastructure managment (cl. 6) and maintenance ris
allocation provisions contained in Schedule E of the Aurizon Network 2010 ac
undertaking.

Allocation of risks and indemnities (cl. 11 of Schedule C)

Queensland Rail has sought to fundamentally alter the risk alttahatrix with respect to

risks and indemnities. The 2013 DAU proposes the access holder indemnify Queensland Rail
against all claims brought against Queensland Rail and for all losses as included in the list in cl.
11(a)(i) to (vi). The list of clainesptured by this clause covers a very wide and potentially
overlapping range of claims which may arise over the life of the agreement. There is also
potential for the various qualifications/exclusions in each-pabagraph to overlap, creating
uncertaintyfor access holders on how the provisions will apply.

Only theaccessholder is required to give indemnities. The access holder is also specifically held
‘responsible’ for all its employees, agents, consultants, customers and for the conduct of each
pas®nger on the train.

In the current standard principles, each party indemnifies the other for loss (personal injury,
death or property damage) caused by or to the extent contributed to by the wilful default or
negligence of that party. In addition, under the current standaridciples, an access holder is
solely liable for and must indemnify Queensland Rail for any damage to property or personal
injury or death of any person being transported on its train services (except to the extent that
such harm is caused or contributed by the wilful default or negligent act or omission of
Queensland Rail or its staff).

An accessholder is also required to extend any limitations or exclusion of liability under the
terms of carriage (with customers) to Queensland Rail. There isaalsmvision obliging
Queensland Rail to maintain the infrastructure is maintained to the specified standard.

Queensland Rail has not adequately explained or established reasons for changing the current
standard principle's symmetrical risk allocation mmatwith respect risks and indemnities.
Relevantly, Queensland Rail's proposal moves away from the general risk principle that the QCA
endorsed in the context of the 2010 Aurizon Network undertaking, namely that risks should be
allocated to the party whit can best manage that risk.

Queensland Rail's changes to the risk allocation matrix are material and adverse to access
holders. At the same time, Queensland Rail has significantly reduced its risk profile without
sufficiently identifying any material dérences in circumstances and risk that might justify
Queensland Rail taking a different position to the current standard principles. Accordingly, the
QCA recommends Queensland Rail restore the risks and indemnities provisions contained in the
current standard principles.
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Draft decision 73

i The QCA requires Queensland Railamend its proposal so that itleletes the risk
and indemnity provisions in its access agreement principles and restore the risk
indemnity provisions (cl. 14) contained in SchedWeof the Aurizon Network 201
access undertaking.

Limitation of liabilities (cl. 12 of Schedule C)

Queensland Rail stipulates that the liabilities of the parties will be limited as agreed in the
access agreement. The proposed access agreement prsthiige specify:

(a) that consequential loss is excluded from the indemnity provisions, except where arising
out of a claim by a third party including a customer

(b) liability exclusions which are in Queensland Rail's favour and relate to a potentially wide
list of matters, including

(i) any loss of anything carried by a train service

(i)  any matter for which an access holder bears or assumes risk or liability (including
the access holder's representations and warranties)

(iii)  any act or omission by Queensland Rail in relationotification requirements
regarding environmental harm and other incidents and in relation to removing and
rectifying obstructions

(iv) any exercise of a right, or compliance with an obligation by Queensland Rail in
accordance with the access agreement

(v) any data collected in connection with train services
(c) that where Queensland Rail's liability cannot be excluded then liability is limited to $1.00.

These provisions provide increased risk and uncertainty for the access seeker and access holder.
These provisiondo not provide any incentive for Queensland Rail to seek to manage potential
consequential losses for matters for which are within its control.

Exclusion of consequential loss from the indemnity provisions places the access holder in a
worse position tharQueensland Rail. This is because the indemnity is only given by the access
holder and so leaves the access holder potentially liable for consequential loss where a third
party has suffered loss and makes a claim against Queensland Rail. Moreoveapitlitg li
exclusions which favour Queensland Rail are widely drafted and potentially negate the intention
of any other specific clauses (e.g. in the few instances where Queensland Rail excludes the
access holder from liability, or where Queensland Rail nmageaneral principles otherwise be
liable, for losses caused or contributed to by Queensland Rail). The end result may be that
Queensland Rail's risk for not complying with any of its obligations in an access agreement is
either excluded or limited to $10(i.e. it is negligible).

The current standard principles stipulate that the liabilities of the parties will be limited as
agreed in the access agreement. However, in the current standard principles:

(@) neither party has any liability for consequentias$aexcept as otherwise provided)
(b) there are no other specific exclusions from liability for either party.

Under the current standard principles, each party remains liable to the other party for damages
(including consequential loss) arising from the condfcan audit or inspection or suspension
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of train servicesif no reasonable person could have formed the view that the stated grounds for
such an audit, inspection or suspension existed. Both paatieshowever, subject to a specific
duty to mitigate ary losses arising from the conduct of an audit or inspection or suspension.

The current standard principles allocate risks in a more considered and balanced way as
between Queensland Rail and access holders.

Queensland Rail has not adequately explained staldished reasons for fundamentally
changing the symmetrical risk allocation matrix in the current standard principles. Queensland
Rail's position on the limitation of liabilities is heavily weighted in favour of itself. Its removal of
any obligation tamitigate losses in the specified circumstances also exposes an access holder to
potentially higher costs and risks. It is possible that the increase in commercial and contractual
uncertainty for access holders could deter access seekers from enterimnggttket.

Queensland Rail's changes to the risk allocation matrix are material and adverse to access
holders. Accordingly, the QCA recommends Queensland Ragaw the limitation of liability
provisions contained in the current standard principles.

Draft decision 7.4

1 The QCA requires Queensland Rail amend its proposal so that itdeletes the
limitation of liability provisions in its access agreement principles and resttiee
liability provisions (cl. 15) contained in Schedule E of the Aurizon Netw@f10
access undertaking.

Dangerous goods (cl. 8 and 11 of Schedule C)

Queensland Rail has prohibited the movement of dangerous goods across its network except
where an access seeker has Queensland Rail's prior written permission. To obtain written
permission an access holder must satisfy Queensland Rail that the carriage of dangerous goods
is compliant with any applicable laws, authorities and the Dangerous Goods Code and must
ensure relevant authorisations are available for inspection. The accessrhuidst advise
Queensland Rail of any trains services carrying dangerous goods as soon as practicable and prior
to the operation of the train service.

Queensland Rail treats dangerous goods differently dependent on whether the train service is a
unit train service or a mixed goods train service. A unit train means the train service is hauling a
single commodity (which may be 100% dangerous goods) and a mixed goods train service is said
in the 2013 DAU to be any service which is not a unit train servige widuld include a train

which is hauling containerised freight, with some containers carrying dangerous goods.
Queensland Rail treats the two types of train services differently:

(@) Foraunit (i.e. coal) train service, Queensland Rail proposes that it only be liable for
claims or losses that are caused or contributed by Queensland Rail's negligence.

(b) Fora mixed goods train service, Queensland Rail proposes that it not be liable for any
claim or loss arising from the carriage of dangerous goods regardless of cause. In this
scenario, Queensland Rail only accepts liability for the part of a claim or loss that would
have arisen regardless of whether the dangerous goods were being carried.

Queensland Rail also commissioned PwC to analyse Queensland Rail's approach to dangerous
goods to the treatment of liabilities and indemnities for dangerous goods in the 2013 DAU. The
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PwC report provided information in support of Queensland Rail's mepotreatment of
dangerousyoods **

The QCA has considered Queensland Rail's proposed treatment of dangerous goods within the
context of the risk allocation matrix underpinning the access agreement principles and the 2013
DAU. Of particular note for the @Gre the following:

(&) the weakening of Queensland Rail's maintenance obligations by removing any reference
to objectiverolling stockinterface standards

(b)  Queensland Rail's absolute discretion to impose operational constraints on train services
without restriction

(c) Queensland Rail's failure to provide symmetrical indemnities to the access holder

(d) removing specific provisions intended to protect the access holder against the risk that
network infrastructure may cause or contribute to an incident involving damgger
goods;

(e) Queensland Rail's exclusion from liability for a wide range of matters and where liability
has not been excluded, Queensland Rail has limited its liability to $1.00.

In combination, the 2013 DAU Schedule C provisions places access seekerseaachalters

who carry dangerous goods (whether in a unit or mixed train), in a significantly and materially
worse commercial position compared to existing access holders operating under access
agreements negotiated consistent with Queensland Rail's ua#lery. Queensland Rail's
undertaking position on dangerous goods mirrors the dangerous goods provisions contained in
Aurizon Network's 2010 access undertaking and the current standard principles.

Dangerous goods carried by unit trains

The current standargrinciples have no specific provisions relating to dangegnas® The
risk allocation matrix in the current standard principles holds Aurizon Network liable for damage
due to its negligence, regardless of whether dangerous goods are transgarted

The current standard principles provide a symmetrical and balanced treatment of indemnities:

(@) Relevantprocedures for dangerous goods are captured under the definition of
environmental harm. Environmental and safety interface plans cover risks, procedures
and plans relating to dangerous goods, with access holders required to comply with all
applicable regulatory laws, authorities and safety standards.

(b)  Accessholders indemnify the access provider (Aurizon Network) from any claims and
losses relating to preerty transported by rail, except to the extent loss is caused or
contributed to by the wilful default or negligent act or omission of the access provider.

24Queensland Rail's PwC submission, Treatment of Dangerous €squsorting analysis for submission to
the QCA, 10 July 2012.
®The QCA2Y AARSNBR GNBFGYSYyd 2F RIFIyaASNRdzAz 3I22Ra Ay AlGa N
make the access holder liable for the carriage of dangerous goods, regardless of whether Aurizon Network
was negligent or in wilful default. In the QCA's ddftision on the 2009 DAU, the QCA observed that the
proposal was inconsistent with the general risk allocation principle that the party best placed to control a risk
should be liable for that risk. In the 2009 DAU, for example (a) Aurizon Network wafetrang a risk to the
access holder which they were in no position to; and (b) Aurizon Network was well placed to take measures
to protect against its own negligence and prevent its own negligence or wilful default.
%6 aurizon Network 2010 access undeiitag Schedule E, clause 14.
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(c) Theaccess provider has the benefit of the limitation of liability provisions applying to the
terms of carriage as between the rail operator and the end customer. As a consequence
of wider indemnity and liability provisions the access provider may be liable to the extent
it caused or contributed to the loss.

There are also a number of provisions ire tburrent standard principles which provide the
means, through which Aurizon Network can control its risks with respect to the carriage of
dangerous goods, including:

(@) Operationalobligations (cl. 5) which specify the access provider and the access holder
must comply with all laws/authorities, regulatory procedures and safety standards,
includingrolling stockinterface standards

(b)  Maintenanceobligations (cl. 6) which require the access provider to maintain the
network in accordance with objectivelling stockinfrastructure standards and
consistent with contractual entitlements

(c) inspection and audit rights (cl. 12) which provide the access provider and the access
holder with rights to monitor, inspect and audit infrastructureroting stockto ensure
compliance with all laws/authorities, regulatory procedures and safety standards,
includingrolling stockinterface standards.

As identified, the general risk principle applied by the QCA in allocating risk is whether the risk is
borne by the party that is in #h best position to manage the risk. In the current standard
principles, the QCA accepted some limitation on Queensland Rail's liabilities in relation to
certain risks, including dangerous goods, where Queensland Rail did not cause or contribute to
the inddent occurring. Now, in the 2013 DAU, Queensland Rail is proposing, amongst other
matters noted, to remove or substantially limit any liability for incidents where Queensland Rail
may have caused or contributed to the incident.

This proposal is not corstent with the current standard principles because it transfers risks to
access holders who generally are not the best placed or able to control these risks. For
example, Queensland Rail is best placed to manage and implement measures to ensure its
infragructure will not cause or contribute to an incident involving a contracted train service.

Queensland Rail has not sufficiently demonstrated that it is appropriate for it to limit its liability
in the transport of dangerous goods on unit trains. Accuwli, the QCA recommends
Queensland Rail restore the dangerous goods, operational, maintenance and inspection
provisions contained in the current standard principles of Aurizon Network's 2010 access
undertaking.

Draft decision 7.5

i The QCA requires Queensland Rail to amend its proposal so that it restores
operational, maintenance, inspection and liability provisions in the same way t
apply to dangerous goods (cl. 5, 6, 12, 14 and 15) contained in Schedule E of A
Network's 2010 access undertaking.
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Dangerous goods carried by mixed trains (cl. 11 of Schedule C)

In the 2013 DAU Queensland Rail has identified a number of issues to justify a different
dangerous goods liability regirfffor mixed trains compared to unit trainsamely:

(@) insurance costg prohibitive costs to insure increases the cost of access when rail
operators may more efficiently insure their operations

(b) information asymmetrieg Queensland Rail is not necessarily aware of what goods are
being carried on mixettains when they are scheduled

(c) maintenance costg the cost of maintaining a network to eliminate all risks of an incident
are prohibitive and subject to diminishing returns in terms of effectiveness

(d) public interestc prohibitive costs of haulingangerous goods will transfer the carriage
risk to road transport.

At face value, the economic reasoning provided by Queensland Rail and PwC paper appears
reasonable. However, the PwC report did not provide supporting evidence to substantiate the
economictheory.

Many stakeholders raised similar concerns with the application of a different liability regime for
dangerous goods carried by a mixed goods train services, incftiding

(@) Anincident involving a mixed train may be solely due to QR's breach ofacbmir
negligence in failing to maintain the track to an appropriate standard consistent with
rolling stockinterface standards and contractual entittements. In such cases Queensland
Rail should be liable for all damages due to its negligence

(b)  Theremovalof objectiverolling stockstandards leaves access holders vulnerable to
internal management decisions on how much or less Queensland Rail maintains the track

(c) Thereis no flexibility regarding the different types of dangerous goods carried by access
holders as some dangerous goods are not likely to cause contamination issues if an
incident occurs.

The QCA's recommendation to restore the current standard principles with respect to
dangerous goods means the reinstatement of a number of risk protections wurfaef
Queensland Rail with respect to dangerous goods being carried by mixed train services,
including:

(@) Detailedrisk interface, environmental management, obstructions and incident
management plans required to be completed prior to commencement of acegsices
should provide all necessary information, procedures and responses required with
respect to dangerous goods

(b) Interfaceand environmental management plans require the access holder to advise
Queensland Rail of the nature and type of dangerous gbedsy carried by mixed goods
train services

(c) Lability in respect to maintenance practices are matters within the direct control of
Queensland Rail

" Queensland Rail's PwC submission, Treatment of Dangerous &aggworting analysis for submission to
the QCA, 10 July 2012.

%8 Aurizon submission July 2012, Sept 2012, April 2013, May 2013, Asciano submissions July 22072 Sept
April 2013, May 2013, Glencore submission, May 2013, QRC and New Hope submissions.

110



Queensland Competition Authority Standard accessgreements

(d)  Maintenanceplans must be implemented to ensure the infrastructure is maintained to
an objective standard ahconsistent with contractual entitlements

(e) Informationwith respect to the carriage of dangerous goods would be generally available
to Queensland Rail during the negotiation of access agreements.

Accordingly, the QCA recommends Queensland Rail closeligeonsether a different liability
regime is required for mixed goods train services in light of the QCA's recommendation to
restore the dangerous goods and liability provisions contained in the current standard
principles. Where Queensland Rail consideegerial differences in risk and cost exist with a
particular class of goods or particular quantity of goods for a mixed goods train service, then the
QCA invites Queensland Rail to submit amendments to the current standard principles and
provide supportig evidence to substantiate the changes based on cost and risk information.
Stakeholders will then be given an opportunity to comment on the amendments through a QCA
consultation process.

Draft decision 7.6

i The QCA requires Queensland Rail to amend itsgmsal and restore the dangerou
goods and liability provisions for train services (cl. 14 and 15) contained in Sched
of Aurizon Network's 2010 access undertaking.

i The QCA invites Queensland Rail to propose a different liability regime for mi
goods train services and to provide supporting evidence to substantiate a
proposed amendments based on cost and risk difference$ien compared to the
liability regime for unit trains.

Noise mitigation (cl. 9 of Schedule C)

In addition to requirements set den in the interface risk and environmental management
provisions, Queensland Rail has included an obligation that an access holder must pay a
financial contribution, as reasonably determined by Queensland Rail, towards any measures
which Queensland Rail s necessary to comply with 'Prudent Practices’, noise levels or limits
applicable. There is no caveat on Queensland Rail exercising its discretion in identifying the
measures required, except that such measures must be considered necessary in accordance
with Prudent Practices, or to comply with applicable laws. The Prudent Practices do not include
objective criteria and Queensland Rail is only required to use reasonable endeavours to consult
with an access holder before exercising its discretion.

The arrent standard principles do not contain a similar provision. The current standard
principles focus on an access holder's compliance with 'Environmental Laws' which is broadly
defined such that compliance with it includes, amongst other things, comgliaith relevant
regulations and guidelines in relation to noise mitigation. In respect of the risk allocation
matrix, this places responsibility for environmental harm on the party who is best placed to
manage the risks. In terms of noise mitigationad operator is required to monitor its noise
levels and ensure they are within acceptable environmental limits. This places the onus on the
rail operator to implement efficient and effective measures to ensure noise levels are not
exceeded.

It is not clar why Queensland Rail has changed the risk allocation matrix with respect to a ralil
operator's compliance with Prudent Practices and noise mitigation. Imposing the additional
requirement on a rail operator to comply with Queensland Rail's discretiontgypretation of

what Prudent Practices require in order to comply with noise mitigation levels imposes an
additional burden (and uncertainty) on an access holder. The proposed wording does not
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appear to provide any quantifiable benefit over and aboveih aperator's direct compliance
requirements with respect to its own accreditation. For example:

(@) Anaccredited rail operator carries the operational risk of its activities. Operators must
comply at all times with prudent railway practices, regulatapprovals, authorities and
safety standards or risk losing its accreditation

(b)  Thethreat of losing its licence to operate a haulage business is sufficient incentive for a
rail operator to comply with safety, regulatory, environmental and noise requirements.

The QCA recognises that cl. 9 of the proposed Queensland Rail access principles is similar in
some aspects to cl. 8.4 of the Aurizon Network 2010 operator access agreement. The QCA
considers cl. 8.4 provides a more objective approach and also allowpendent dispute
resolution without the uncertainty of whether the matter involves issues to be determined by
Queensland Rail itself. Additionally, cl. 8.4 must be considered in the wider context of the
Aurizon Network2010 operator access agreement (irdihhg the symmetrical risk allocation
matrix) rather than in isolation.

Accordingly, the QCA recommends Queensland Rail remove any specific reference to noise
mitigation provisions and restore the environmental protection provisions (cl. 8) contained in
the current standard principles in Aurizon Network's 2010 access undertaking.

Draft decision 7.7

() The QCA requires Queensland Rail to amend its proposal so that it removes
specific reference to noise mitigation provisions and restores the environmer
protection provisions (cl. 8) contained in Schedule E of Aurizon Network's 2
access undertakig.

Treatment of remaining provisions (entirety of Schedule C)

The risk allocation matrix underpinning the current standard principle is based on the general
risk allocation principle that risk should lie with the party best positioned to manage théaisk
avoid or minimise the risk). Whilst this general risk principle has been applied as a base position
in access negotiations, it is possible for both parties to agree to assume a different risk profile
for commercial reasons.

Queensland Rail has fuachentally altered the risk allocation matrix embedded in the current
standard principles to the material detriment of access seekers and access holders. Appendix
provides a detailed analysis of all the changes made with respect to the risk allocation ma
contained in schedule C of the 2013 DAU. As outlined in the discussion above, Queensland Rail
has removed or minimised its liabilities and risks associated with providing a contracted access
service to access holders.

The lack of appropriate levels certainty and accountability in the provision of a service is
unacceptable to stakeholders and also to the QCA (having regard to the objects of, and criteria
in, the QCA Act). For reasons outlined above, the QCA is also concerned with the overall shift
away from the more symmetrical and reasonable risk profile established across the terms of the
current standard principles. Accordingly the QCA recommends Queensland Rail restore the
entirety of the access agreement principles contained in the curreatdsrd principles in
Aurizon Network's 2010 access undertaking.
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7.3

Draft decision 7.8

w The QCA rguires Queensland Railo amend its proposal so that irestores the
entirety of the access agreement principles contained in Schedule E of Aur
Network's 20D access undertaking.

Standard access agreement

Schedule F of the 2013 DAU provides a pro forma SAA to apply to train operators carrying coal
on the western system network.

Queensland Rail's 2013 DAU proposal

Queensland Rail submitted one pro forma SAA with its 2013 DAU, namely the Operator Access
Agreement which allows rail operators to acquire access rights on behalf of the end customer to
provide a 'onestop shop' rail haulage service to coal companies. e@slkand Rail did not
submit an Access Holder SAA with its 2013 DAU.

Clause2.8 of the 2013 DAU provides the QCA with the ability to give Queensland Rail a notice
requiring Queensland Rail to submit a proposed SAA that is for a specified type of twéde ser

not covered by the coal SAA and consistent with the access undertaking. If QCA serves such a
notice, Queensland Rail is obliged to respond in the same way it would as if issued with a draft
undertaking notice under the QCA Act.

Queensland Rail's dits2013 DAU SAA applies to its western system coal traffics and is generally
reflective of the revised access agreement principles contained in Schedule C of the 2013 DAU.
The draft 2013 DAU SAA schedules specifically relate to the coal industry aradctilaton of

access charges is in accordance with the reference tariff schedule in Schedule A. Queensland
Rail has explicitly stated the draft 2013 DAU SAA does not apply to the carriage of dangerous
goods.

Stakeholders' comments

Stakeholders (Aurizonub. no. 9, 10, 27 & 33Asciano, sub. no. 6, 7, 26 & 3Glencore, sub.
no. 15, 16, 29 & 30New Hope, sub. no. 11, 12, 28 & 32) raised significant concerns with the
SAA attached to the 2013 DAU. Particular concerns raised were:

(@) Implementationof the revised risk allocation matrix underpinning the access agreement
principles means the draft 2013 DAU SAA is unfairly tilted in Queensland Rail's favour in
relation to risk and potential liability

(b) Lackof a split form of SAA enabling an end user to holdabeess rights and a rall
operator to hold the operating access rights to result in the contractual benefits, risks
and liabilities being allocated to all parties connected with the provision of access,
namely Queensland Rail, the rail operator and an eset.

(c) Demandfor a nonrcoal SAA to provide a safety net for romal traffic and a reference
point for the negotiation of access agreements in areas of the network not regulated by
reference tariffs.

QCAanalysis and draft decision

The QCAconsiders there should be a strong framework in the proposed 2013 DAU to support
the development of SAAs since the terms and conditions of a SAA generally form the basis for
access negotiations. Queensland Rail and an access seeker may agree to tecosdimhs
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that differ from the draft 2013 DAU SAA. However, in the event of an access dispute, the QCA is
required to make an access determination consistent with the QCA Act and the approved access
undertaking, which includes the draft 2013 DAU SAA.

SAA for coal traffic

In considering the access agreement principles contained in the 2013 DAU, the QCA
recommended a return to the risk allocation matrix and principles contained in the current
standard principles contained in Aurizon Network's 2010 accedertaking (see Appendi).
Similarly, with respect to the draft 2013 DAU SAA for coal traffic contained in the 2013 DAU, the
QCA recommends Queensland Rail:

(@) generally adopt the drafting of the body of Aurizon Network's operator access agreement
for coaltraffic

(b) amend the draft 2013 DAU SAA schedules consistent with related QCA recommendations
with respect to:

()  the reference tariff schedule seeChapter 8f this draft decisioh
(i)  Operating Requirement Manual (OR\®ection 4.7)
(i)  Network ManagemenPrinciges(NMP)(Sectios4.5and 4.9

(iv) reintroductionof the process regarding potential changes to system wide
requirements (defined as changes to the ORM and N(@&gtion 48).

This will ensure the draft 2013 DAU SAA directly reflects the QCA's recommesdaiib
respect to the 2013 DAU's access agreement principles.

Draft decision 7.9

i The QCA mguires Queensland Raib amend itsSAAso that itis consistent with:
(@) Aurizon Network's Operator Access Agreement
(b) the QCAs recommendations on other aspects of the 2013 DAU.

SAA treatment of dangerous goods

Aurizon Network's 2010 Operator Access Agreement contains provisions to manage the risks in
the carriage of dangerous goods. The dangerous goods provisions refieatdbss agreement
principles recommended by the QCASection7.2 above.

Chuse8.3 of Aurizon Network's Operator Access Agreement stipulates that if a train service is
to carry dangerous goods, the rail operator must:

(@) ensure all requirements of thBangerous Goods Code are fully complied with, including
obtain any authorisation or prior approvals under the code (all approvals must be
available for Aurizon Network to inspect)

(b) advise Queensland Rail of the details of the dangerous goods prior to #ratmm of
the relevant train

(c) ensure all procedures for responding to an incident involving the dangerous goods to be
carried are included in theperator'semergency response plan consistent with the
interface and environmental risk management plans.

TheQCA recommends that the dangerous goods provisions in Aurizon Network's 2010 operator
access agreement be included in Queensland Rail's draft 2013 DAU SAA to apply in the event
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thatthe nonO2 It GNI FFAO0a NBljdzSada |y {twork. Bliotd dza S
Queensland Rail develop a SAA foroal traffics, then the dangerous goods provisions can
be removed from Queensland Rail's coal SAA.

Draft decision 7.10

i The QCA equires Queensland Raito amend its proposal so that itretains the
dangewous goods provisions in Aurizon Network's Operator Access Agreen
(cl. 8.3) in Queensland Rail's SAA to apply to ropel traffics on its network.

SAA treatment of insurance

Aurizon Network's 2010 Operator Access Agreement contains insurance prowis@en3 and
Shedule 7. In the drafting, cl. 13 refers to the rail operator obtaining insurance with a
corporation licensed to conduct insurance business in Australia.

In Queensland Rail's 2013 DAU, Queensland Rail removed the necessity for insaraece
obtained from a corporation licensed to conduct insurance business in Australia. This position is
reasonable and recognises the specific insurance issues raised by Asciano in its 2012 submission
to the QCA. Specifically, Asciano advised Queengtaildand the QCA of the difficulties in
obtaining insurance for rail operations from an Australian insurer for the monetary amounts
required by Queensland Rail (AsciaBept 2012).

Accordingly, the QCA recommends Queensland Rail amend cl. 13.1 of ém&AAMove any
reference to an insurance company licensed to operate in Australia. Instead, the QCA
recommends Queensland Rail adopt the insurance position that all rail operators must obtain
insurance from an insurance company with an insurance finamatang of 'A' or better by
Standard and Poor's rating, or, a rating which most closely corresponds to that rating by an
agency or person which is recognised in global financial markets as a major ratings agency.

Draft decision 7.11

i The QCAeaquires Queersland Raito amend itsproposalso that it usesan amended
cl. 13.1 to enable rail operators to obtain insurance from an insurance company v
an insurance financial rating of A or better by Standard and Poor's or, a rating wi
most closely corresponds that rating by an agency or person which is recognised
global financial markets as a major ratings agency.

SAA treatment of key performance indicators

Aurizon Network's 2010 Operator Access Agreement contains key performance indicator
provisions KPIs) in cl. 5.6 and schedule 5. In the 2010 Operator Access Agreement drafting,
cl. 5.6 refers to the access provider complying with any KPIs contained in schedule 5. However,
schedule 5 does not contain any KPIs. Rather schedule 5 identifies thaviKPks agreed

within 12 months of the commencement date.

Both Asciano and Aurizon identified the need for greater transparency around Queensland
Rail's operations and more information on the interface between maintenance and service level
standards beig delivered by Queensland Rail (Aurizon, sub. no. 9, 10, 27 &%3ano, sub.

no. 6, 7, 26 & 31). Aurizon specifically recommended the inclusion of KPIs in schedule 5 which
mirror the KPIs in schedule G of ARTC's 2008 indicative access agreement.
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The QCA sees merit in including key network KPIShedule 5 of draft 2013 DAU SAA. This
would provide performance information to access holders and end customers and enable them
to consider whether the service level standards are being maintained throegheuerm of

the contract.

In reviewing ARTC's approved 2011 access undertaking, the QCA believes both schedule G in
ARTC's 2008 indicative access agreement and schedule D in ARTC's 2011 Hunter Valley access
undertaking provides a starting point for tlidevelopment of a list of performance measures to

be used by access holders and end customers as a ready reference guide to gauge performance
levels. Accordingly the QCA recommends Queensland Rail include a similar KPI schedule in its
SAA which mirrors tnKPI development in ARTC's 2011 access undertaking.

Draft decision 7.12

i The QCA requires Queensland Rail to amend its proposal so that it adopts sched
of the ARTC 2011 access undertaking for the KPIs for inclusion in schedule 5
SAA.

SAA fomon-coal traffics

In Queensland Rail's network, access rights are held by rail operators for the provision of bulk,
general, containerised, agriculture and livestock freight tasks. Aurizon identified that only 20%
of Queensland Rail's revenue is derivednf coal traffics and the majority of revenue is
generated from the other traffics on the netwo(Rurizon, sub. no. 33: 15)The implication is

that for the majority of traffics on Queensland Rail's network, the SAA is unsuitable as the
starting base foaccess negotiations.

Indeed, Queensland Rail itself highlights this uncertainty in relation tecoah traffics in the

2013 DAU SAA by referring to it as only applicable to coal traffics. This leaves the majority of its
customers reliant only on the caess agreement principles and subject to the risk and
uncertainty of how these principles would translate into a base contract.

This is of particular concern to the QCA because the majority of Queensland Rail's traffics are
unregulated in terms of accescharges. Access seekers and access holders seeking to renew
access rights are particularly vulnerable in the 2013 DAU to Queensland Rail exercising
monopoly power in the development of a base access agreement, particularly with respect to
the allocationof risks and liabilities as between the parties.

The commercial viability of access agreements is a combination of both price and risk. In the
unregulated parts of its business, Queensland Rail has significant monopoly power to pressure
access seekeand access holders into trading off the QCA's approved risk allocation matrix for
competitive access charges. Whilst such a trade could be a legitimate commercial outcome for
both parties, the QCA is concerned to ensure that any teffiés willingly enéred into and not
forced on an access seeker by Queensland Rail exercising its monopoly power.

The QCA's recommendation to restore the Aurizon Network 2010 access agreement principles
will provide a level of regulatory confidence with respect to #ygpropriate risk allocation
matrix required to underpin any necoal access negotiations. Moreover, if any access dispute

is triggered by either party in an access negotiation, the QCA will make a determination
consistent with the risk allocation matrixribedded in the access agreement principles.

At the same time the QCA recognises there is stakeholder demand for-eoab$AA. Under
cl. 2.8 of the 2013 DAU, it is open to the QCA to formally request Queensland Rail develop a
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non-coal SAA. In the QCAfginion, a norcoal SAA would likely mirror the majority of the front
body of the coal SAA, with changes to the schedules to reflect the different operating
characteristics of train services and access charging frameworks required fopabimaffics.

On this basis, the QCA recommends Queensland Rail review the draft 2013 DAU SAA and
identify what clauses in the draft 2013 DAU SAA would not apply to non coal traffics. In this
way noncoal access seekers can use the draft 2013 DAU SAA as the contracthesdrk for

the negotiation of access rights across Queensland Rail's network. If this arrangement does not
meet the needs of stakeholders then the QCA will consider issuing Queensland Rail with a cl. 2.8
notice to develop a nowoal SAA following finaktion and approval of the 2013 DAU.

Draft decision 7.13

w The QCAequires Queensland Raib amend its proposato identify what clauses in
the revised SAA do not apply to necoal traffics.

Solit form of SAA

Queensland Rail indicated the absencafSAA for access holders in the 2013 DAU is reflective
of the fact that it has only executed operator access agreements since the commencement of
regulation. Moreover, the inclusion of cl. 2.8 in the 2013 DAU enables the QCA to issue
Queensland Rail with notice to develop a new SAA where there is significant interest from
access seekers within the term of the regulatory period.

Some stakeholder submissions (New Hope and Glencore) have requested that Queensland Rail
develop a split form of access agreemeimilar to the agreements approved by the QCA in
2013.

The split form of access agreement takes the risk allocation matrix contained in the 2013 DAU
and reallocates the rights and obligations of access to the three parties to the contract, namely
Queensland Rail, the rail operator and end customer. This form of agreement is appropriate for
unit train services where the commodity or product carried by the train service is the property
of one end customer. Whilst developed to meet the demand of thal ¢odustry, such
agreements are equally applicable to the movement of unit trains on Queensland Rail's
network.

Given cl. 2.8 of the 2013 DAU, the QCA is prepared to consider issuing Queensland Rail with a cl.
2.8 notice to develop a standard split fornf access agreement following finalisation and
approval of the 2013 DAU. However, it is open to Queensland Rail to include a split form of
access agreement in any new draft access undertaking submitted to the QCA.

Standard rail connection agreement

In the 2013 DAU, Queensland Rail identifies the need for parties to enter into a rail connection
agreement in relation to projects which require the connection of private rail infrastructure to
Queensland Rail's network. Cl. 2.6.2(b) of the 2013 DAU imposddigation on Queensland

Rail to negotiate with an access seeker on the terms of a connection agreement. However the
2013 DAU is silent on the regulatory and contractual principles which would underpin the
development of a connection agreement.

The QCA caidered this issue as part of its Aurizon Network 2010 access undertaking
deliberations. Clause8.3 of Aurizon Network's 2010 access undertaking outlines the rights and
obligations of all parties involved in the connection of private infrastructure tordgulated
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network. ClauseB.4 requires Aurizon Network to develop a standard rail connection agreement
within a specified timeframe. In 2013, the QCA approved a standard rail connection agreement
covering connections to Aurizon Network's network. Tdieaonnection agreement reflects the

risk allocation matrix embedded in Aurizon Network's 2010 access undertaking.

A rail connection agreement is a fundamental component of a workable, viable and credible
user funded investment framework. Whilst no sthkéders have requested the development

of a standard connection agreement at this stage, the QCA recognises there may be a demand
for such an agreement within the term of the next regulatory period.

Whilst pursuant to cl. 2.8 of the 2013 DAU, the QCabls to issue an undertaking notice to
Queensland Rail to develop a SAA. The drafting of this clause does not expressly allow the QCA
to issue Queensland Rail with an undertaking notice to develop a standard rail connection
agreement.

In anticipation ofcustomer demand for a rail connection agreement in the future, the QCA
recommends Queensland Rail:

(@) include a new section in its access agreement principles to mirror the rail connection
access principles outlined ah 8.3 of Aurizon Network's 2010 acsasndertaking

(b) amend cl. 2.8 of the 2013 DAU to provide scope for the QCA to give Queensland Rail a
notice requiring it to develop a SAA and/or proposed standard connection agreement
that is consistent with the 2013 DAU.

Draft decision 714

1 The QCAgquires Queensland Ratlo amend its proposal so that it
(@ includesa new section in its access agreement principles (Schedule C) to

mirror the connecting infrastructure principles outlined ial. 8.3 of Aurizon
Network's 2010 access undertaking; and

(b) amendscl. 28 of the 2013 DAU to provide scope for the QCA to give
Queensland Rail a notice requiring it to develop a SAA and/or proposed
standard connection agreement that is consistent with the 2013 DAU.
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8 WESTERN SYSTEM FARIF

The western systenwas originally constructed in the 1860s. Compared with central
Queensland, the western system is not a heavy haul netgvdskvolumes are low and its coal
trains are short, Ave low axle loads and need to operate around the passenger services on
Brisbane's metropolitan network.

The condition of the network and lack of economies of sealee meant that the western
system coal tariff is relatively highThe 201814 tariff was $18.56/'000 gtk, which is around
$8.21/net tonnein contrastto $3.45hettonne on the Goonyella system in central Queensland.

Queensland R&l2013 DAU propesl a tariff increase td$22.22'000 gtk, whichis partly based
on an 82% increase in maintere® costs.

The QCA accepts that the western system is an old netivatkneeds significant investment

and maintenance to maintain current usage levels. Accorditigty QCA proposes to accept
most of Queensland Rail's claim for maintenaacd operatiry costs. It also proposesaocept

that all of Queensland Rail's proposed capital expenditure be included in the capital indicator for
tariff calculation purposes.

Sme gakeholders argued that thikigher maintenance coseflected the poor state of the
network and that it should be valued accordingly. Others simply wanted a lower tariff. In
support of these viewsome stakeholders argued that as coal trains only started operating on
the western system (i.e. from Wilkie Creek) in 996 the tariff fiould reflect the value placed

on those assets at that time, which was Queensland Rsitgp valuefrom 1995.

The QCA June 2014 consultation paper sought to address these comments by indwding
pricingoptions

1 ‘historical cost' optiong $13.59/000 gtk, that placed a zero value on the {1295 assets

1 'revised DORC' optiar$17.21/'000 gtk, that adjusted the 2009 valuation to reflect an
updated assessment of the network’s condition.

The QCA received detailed responses on its consultation pajfieating that sakeholdes
continued to have quite different expectations on the future tariff. In effect, Queensland Rail
argued that the tariff generated by revised DORC option was too low whereas others said that
the tariff under the historial costoption was high.

In reviewing those submissions and making this draft decishenQCA accepts thalhe two
tariff optionsin the consultation papénave shortcomings. Marof the pre-1995 assets remain
relevant for operatig coal servicesoday. Yet,at the same timeaccess seekers should not be
asked to pay for assets thate already fullylife expired

Accordinglythe QCA haset aside the historé cost option and haseviewedthe revisedORC
option. The QCA noproposes tgrovide a zero vak on assets where the asset's actual life
has extended past its regulatory l{fe.g. 100 yeafor tunnels).

Along with other proposed changehis draft decision proposes western system tariff of
$1429/'000 gtk for 201814, which is around $I6/net tonne.

119



Queensland Competition Authority Western system tariff

8.1 Background

Queensland Radwns and managethie entirerail network in Queensland, apart from the tracks
in central Queensland owned by Aurizon Network Pty Ltd. One pdttabfnetwork is the
western system that was originally constructed in tth860s to connect Brisbane to the
agricultural districts of the Darling Downs.

Export coal rail services from the Darling Downs coalfields west of Toowoomba begandn 1996
97 when a mingdeveloped at Wilkie Cregkegan railing using the Macalister loagipoint.

Coal exports through Brisbane had previously begun in the early 1980s, from mines near
Ipswich, but the haulage was entirely within the metropolitan system east of Rosewood, and
therefore did not use the western system (Jeigure6).

Figure6: Western System Map
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Queensland Rail's Proposal

The 2013 DAU proposed a western system reference tariff of $22.22 per '000 gtk be applicable
from 1 July 2013. The proposed tariff is 20% higher than the $18.56/'0G@rdtkapplyingat
that time. This increasis largely driven by:

(@) arevised DORC valuation of the western system assets of $419.6 million
(b) anincrease in the allocation of the:
()  the pre-1995 capital asset base to coal services faihb%to 61.7%

(i)  mostpost 1995 capital gpenditure on the western system to coal services from
75.6% t0100%

120



Queensland Competition Authority Western system tariff

8.2
8.2.1

(c) an 82% increagin maintenance costs to $104.5 million
(d) an over 60% increadtin the operating cost allowanc® $23.5million

(e) adecrease in the freight traffic blackout period on the nwgtolitan network from 20%
to 15%.

Queensland Railproposed weighted average cost of capital (WAR&)based on the inputs
used to derive Aurizon Network's WACC in its 2010 undertaking, with only thevériant
componentsadjusted (i.e. the riskfree rate and the debt margin) Volume estimates were
based on contracted volumes.

Stakeholder and QCA initial analysis

Sakeholders disagregwith many aspects of Queensland Rail's propasal arguedthat the
proposed tariff was significantly higher than toail tariffs elsewherg¢Yancoal, sub. nd.7: 1-2,
Peabody sub. no. 45:2).

On 6 June 2014, the QCA released its western system consultation hegpesummarised
stakeholders' initial views and provided preliminary estimates of the effects of thieses on a
western system coal tariffln doing so, it soughb facilitate further stakeholder discussion on
the appropriate approach to western system pricing.

Aurizon and liree coal industrngustomers(Bentley, New Hope and Yancoal) made submissions
in responseand maintained the viewhat the tariff was too high anthat the highmaintenance
costs indicated that the networkwas not fit for the purposeof carrying coal traffics.
Conversely, Queensland Rail maintained that its tariff of $22.22/fi@Gvas appropriate in
light of its legitimate business interests, including the right to earn an adequate return on its
investment.

Given the building block model the QCA uses to assess tariff propdssalshapter addresses
both the efficiency of the cas included in that model and the way those costs are converted
into a tariff estimate:

(@) maintenance and operating costSe€tion8.2)
(b) the regulatory asset base and reguat return (Section8.3)
(c) the approach to the tarifffection8.4).

Maintenanceand operating costs

Maintenance costs

Queensland Rail estimated total maintenance costs of $104.5 million for the period 2013
2016c17, for the western system extending from Rosewood to ColumbBola.

Queensland Rail allocated around 90% of thisdal draffics based on forecast gtks and used
the resultant $95.2 million ($89.1 million in June 2013$%) maintenance costs to derive the

By comparing maintenance costs for the Rosewood to Macalister section (see section 8.2.1 of this draft
decision).

%0 By comparing operating costs for the Rosewood/acalister section (see section 8.2.2 of this draft
decision).

' For presentation purpose, we use Columboola as the western end of the western system, recognising that it
actually extends 15 km west of Columboola to Miles.
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western system coal tariff for the 2013 DAU regulatory period (Queensland Rail, sub. no. 36: 17
18).

Queensland Rail saitis proposed maintenance costs were significantly more [around 82%

higher?] than those approved in the QCA's December 2009 draft decision, which reflected its
intensive maintenance program to ensure service reliability on a poor condition network
(Queenshnd Rail, sub. no. 38:61 44).

Stakeholders sajdn their submissions on the 2013 DAlHat the maintenance costs were
inflated and reflected inefficiencies and wanted the QCA to assess them for prudency (New
Hope, sub. no. 44: 120; Aurizon, sub.m 43: 36).

The QCA's consultant B&H observed that the western system was one of the most difficult
railways in Australia to maintain because it was not designed as a-hea\yreight railway and
identified that:

(&) just over half the total maintenance costs (i.e. $53.3 million of the $104.5 million)
reflected usual maintenance activity and were comparable with benchmarks from other
jurisdictions

(b) the remaining half (i.e. $51.2 million) was associated with actiiEgs mechanised
resleepering) that were necessaryimprove the standard of the existing infrastructure
to compensate for its poor state, noting that those activities were more of a maintenance
nature (B&H, May 2014: 15, Z&).

On that basis, B&H accegl as reasonable most of Queensland Rail's proposed maintenance
costs. The only exception was a portion of the proposed mechanised resleepering costs. B&H
observed that Queensland Rail's proposed resleepering unit rate ($346 per sleeper) was
excessive ampared with rates observed in other jurisdictions and recommended adjusting it
down to $200 per sleeper. B&H also observed that Queensland Rail's maintenance activities
were not informed by any coherent business strategyd that resulted in inconsistent
maintenance standards and potentially wasteful activities (B&H, May 2044:49).

In its June 2014consultation paperthe QCAaccepted that the nature and condition of the
western systemmeanthat maintenance costs are higher than wouldrmallybe expected on a

new, modern network configured for coal traffics. Given this, the QCA accepted B&H's
assessment that the majority of Queensland Rail's maintenance @8tg¢houldbe approved

to ensure that the system remains functioning and can catero@l traffics. That said, the QCA
proposed to reduce the mechanised resleepering costs by $10.0 milhereby accepting

B&H's assessment. This gave a total maintenance cost of $94.5 million for the western system
as a whole (i.e. from Rosewood to Guhoola) (QCA, June 2014: 26).

The QCA accepted Queensland Rail's proposeebagkd allocator for apportioning total
maintenance costs to coal traffic in the Rosewood to Macalister and Macalister to Columboola
sections. That gave a cesmlecific maintenace cost allowance of $86.0 million ($80.7 million in
June 2013%) for deriving the western system reference tariff for the term of the 2013 DAU
(QCA, June 2014: 26).

s Bycomparing maintenance cos{ June 2013$) for the Rosewood to Macalister section, which works out to
$81.7 million over the term of the 2013 DAU compared with $44.8 million over the term of the existing
undertaking.
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The QCA noted B&H's observation about the lack of a coherent business strategy in Queenslan
Rail's maintenance program and proposed that Queensland sRailld report annually on
actual versus forecast maintenance costs and activities (QCA, June 2014: 26).

Stakeholder submissions

Bentley did not support the level of QCA's proposed maintenammgiscand said that
Queensland Rail had not sufficiently justified the significant increase in its proposed
maintenance costs. Rather, Bentley suggested that ‘a modest increase in expenditure to that of
the last undertaking period be applied' (Bentley, snb. 49: 4).

On mechanised resleepering costs, New Hope accepted the QCA's proposed downward
adjustment stating that ‘'the analysis undertaken by B&H has sufficient rigour and
professionalism to be relied upon by the QCA" (New Hope, sub. no. 50: 10).

However, Queensland Rail said the QCA's proposed mechanised resleepering costs were based
on flawed assumptions. Queensland Rail said that it 'recently’ undertook a detailed review of
the mechanised resleepering costs for the western system and identifist efficiencies
through better coordination of that activity between the western system and nearbyauath
systems. Accordingly, Queensland Raigested a lowemechanised resleepering unit cost
(Queensland Rail, sub. no. 51: 3;22).

On the nature 6 maintenance activities, New Hope said that costs incurredntike the
western systensuitablefor a‘heavyhaul purpose should be treated as capital expenditure and
recouped over future periods (New Hope, sub. no. 50: 10). Aurizon saithéhadajority of the
mechanised resleepering activity was proposed between Toowoomba and Columboola, which
should be capitalised as its benefit was anticipated to last beyond the tertinead2013 DAU
(Aurizon, sub. no. 48: 332).

QCA analysisnd draft decisin

The QCAnaintainsits position in the consultation paper that the majority of Queensland Rail's
proposed maintenance expenditure needs to occur given the nature and condition of the
western system.

However, the QCA proposes to retain its adjustment fechanised resleepering costs. While
Queensland Rail advised that it undertook a review of these costs, this review was not provided
to the QCA nor did Queensland Rail provide further information to justify its original
resleepering costs (B&H, May 20148)7

That said, the QCA notes that B&H recommended a 2013$ unit rate for the resleepering
program whereas Queensland Rail proposed undertaking that activity in the last two years of
the regulatory period (i.e. 20136 and 201617). That requires escalatjrthe 2013$ unit rate

with forecast CPI giving a nominal unit rate of $213 for 2085and $218 for 20k@.7. This
means thatQueensland Rail'sroposedmechanised resleepering costhould be reducedy

$9.0 million (instead of the $10.0 millisaductionproposedin the QCA's consultation paper).

Thus, the QCA proposes a total maintenance cost allowance of $95.5 million for the western
system as a whole (i.e. from Rosewood to Columboola), which is 91% of Queensland Rail's
proposed costs of $104.5 miltio

Applying the gtlbased allocator gives a cegbecific maintenance cost allowance of $87.0
million ($81.5 million in June 2013$) for deriving the western system reference tariff for the
term of the 2013 DAU.
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On the nature of maintenance activities, th@CA accepts that the same activity (e.g.
mechanised resleepering) may be treated as either maintenance or capital expenditure,
depending on the circumstances. In this case, the QCA is inclined to accept B&H's view that
such activities are maintenance iatare and required to compensate for the poor state of the
network.

The QCA understands that the benefit of network strengthening activities is likely to last beyond
one regulatory period. At the same time, the QCA considers that those costs shoutdniee b

by users that have triggered the need for such activities. Therefore, on this occasion the QCA
accepts Queensland Rail's proposed activities as maintenance.

8.2.2 Operatingcosts
vdzSSyatlryR wlAf alFAR GKS 2LISNI (A Yy Ber0@amaft | {24!
decision was no longer appropriate for the western system, following the separation of QR
Limited into Aurizon and Queensland Rail (Queensland Rail, sub. no. 36: 19).

Rather, Queensland Rail used a total operating cost allowance of $28dn r($22.3 million in
June 2013$) to derive the western system coal tariff for the 2013 DAU regulatory PeHatl
was calculated by, among others:

(@) escalating with CPI the operating costs reported in its 202belowrail financial
statements

(b) reducirg the escalated costs by applying a glide path to efficiency that accounted for its
planned efficiency improvements over the term of the regulatory period

(c) allocating the resultant costs to coal traffic in the Rosewood to Macalister and Macalister
to Columlmola sections by applying section and coal train path allocf@ueensland
Rail, sub. no. 36: 2p1)3*

Stakeholders said in their submissions on the 2013 DAU that Queensland Rail's proposed
operating cost allowance was inefficient amdhs higher thanwould be expected from an
efficient service provider. They specifically said that Queensland Rail's yearly train control costs
of over $3 million were excessive (New Hope, sub. no. 44: 20; Aurizon, sub. no. 43: 37).

The QCA in its consultation paper calesed that Queensland Rail's 26112 costs were
inefficient and therefore proposed to reject operating cost allowance based on those costs. The
QCA also proposed to reject Queensland Rail's glide path to efficiency in large part because
Queensland Raikiyet to demonstrate that it has a business plan for delivering efficiency
improvements (QCA, June 2014: 29).

TheQCA considered that a better basis for establishing an allowance for operating costs should
be the more recent data from Queensland Rail'sZ{1B financial statements. The QCA largely
accepted operating costs in the 2013 financial statements but with train control costs
adjusted downward to $D million from $2.8 million to reflect efficient costs as recommended

by B&H (QCA, June 2014:33).

* Queensland Rail's proposed operating cost allowance is arouttdhigherc by comparing coaspecific
operating costs (in June 2013$) for the Rosewood to Macalister section, which works out to $20.7 million
over the term of the 2013 DAU compared with $12.6 million over the term of the existing undertaking.

* QueenslandRail proposed allocating operating cost between different western system sections based on
50% train kilometres (tkms) and 50% gross tonne kilometres (gtks) and between coal acdahtnaffics
based on train path allocations.
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The QCA accepted Queensland Rail's proposed allocators for apportioning operating costs to
coal traffic in the Rosewood to Macalister and Macalister to Columboola sections (QCA, June
2014: 30).

The QCA ultimately proposed an operating cost allowari&20.4 million ($19.2 million in June
20133%) for the western system for the term of the 2013 DAU, that was 13% lower than
Queensland Rail's proposed allowance of $23.5 million (QCA, June 2014: 30).

Stakeholder submissions

New Hope supported the QCA's pased operating cost allowance, including the downward
adjustment to Queensland Rail's train control costs. New Hope also supported the QCA's
position to reject Queensland Rail's glide path proposal, noting that the westiestem users
should notbearthe costs of Queensland Rail's inefficiencies (New Hope, sub. no. 50: 11).

Queensland Rail accepted that the 2@13 financial statements were an appropriate basis for
estimating the operating cost allowance (Queensland Rail, sub. no. 51: 25).

However, Quensland Rail did not support the QCA's proposed downward adjustment to train
control costs. Queensland Rail said 'the QCA's consultation paper fails to take account of
Queensland Rail's true train control costs, adversely affecting its ability to acataeguate

cost recovery' (Queensland Rail, sub. no. 51: 3).

Queensland Rail said that the western system's standard and operating characteristics created a
more labour intensive approach to train control relative to other rail networks. Accordingly, its
train control costs reflected the quantum of tasks required for the safe and efficient operation
of services (Queensland Rail, sub. no. 51: 24).

Queensland Rail said that it would be in both the public interest and Queensland Rail's
legitimate business intests if it was allowed the opportunity to continue its reform program of
delivering efficiency gains, while ensuring adequate cost recovery. Queensland Rail said:

While prices reflecting the efficient cost of a service promote economic efficiency, a sudde
decrease from actual costs can impose 'substantial' adjustment costs on the regulated business.
The regulator would impinge on legitimate business interests of the regulated business by
reducing actual costs without providing an entity such as QueethdRail the opportunity to
reduce these costs (Queensland Rail, sub. no. 51: 26).

Accordingly, Queensland Rail proposed that train control costs should initially be based on its
2012:13 financial statements (i.e. $2.8 million) and reduced gradually oveetheof the 2013

DAU period by applying its proposed glide path to efficiency. Queensland Rail said that
approach would eventually reduce the train control costs to $2.1 million in @016
(Queensland Rail, sub. no. 51:24).

QCA analysis and draft dsion

Queensland Rail did not accept the QCA's downward adjustment of its annual train control
costs. However, Queensland Rail neither demonstrated that it has a business plan to delivery
efficiency improvements in trainontrol costs nor provided evideado show its train control

costs were more labour intensive.

Queensland Rail's proposal of recovering inefficient costs is not consistent with the pricing
principles in the QCA Act (868A(a)). It is also not consistent with protecting the legitimate
business interests of the owner/operator (sl38(2)(b)), which includes allowing the
owner/operator to recover its efficient costs of providing access to the service (QCA, November
2013: 48).

Therefore, the QCA's draft decision retains the approach praposés consultation paper.
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8.3
8.3.1

That said, the QCA has revised the operating cost allowance of $20.4 million proposed in its
consultation paper to reflect:

(@) achange in train path allocations (sBection8.4.1 of this draft decisiorthat reduces
the operating cost allowance by $1.2 million

(b) aworking capital allowance of 0.3% based on the QCA's proposed total revenue for the
western systemhat reduces the allowance by $0.3 million.

Based on these changes, the QCA's draft decision proposes a total opecsirajl@vanceof
$18.9 million ($17.8 milliom June 2013$).

Regulatory asset base and regulatory return

Incremental capital expenditure
Queensland Rail proposed in its June 2013 DAU to establish:

(@) acapital indicator processwhere a provision fofuture capital expenditure was
reflected in the proposed reference tariffs

(b) asubsequent prudency assessment procasth any adjustments being made through
the capital carryover provisions (schedule AA)

Under these processes, Queensland Rail requestguiogpl for $79.7 million in past capital
expenditure and $81.7 million in proposed future capital works.

New Hope said Queensland Rail's proposed capital expenditure from Rosewood to Macalister
appeared excessive and requested the QCA review Queenslatid PRaposed capital
expenditure.

In its June 2014consultation paperthe QCAindicatedthat there did not appear to be any
strategy for the line except to provide service and retain confidence in the organisation. For
instance, the QCA considered théiiete was little evidence of business planning for projects,
demonstrated by a lack of options analysis and the absence of a clear rationale for different
standards across different assets.

That said, the QCA noted that there was no evidence ttegt capital expenditure was
unnecessary or excessive. Given that, the QCA proposed to accept QueenslandaRail's
expenditure and theplanned expenditure for the purposes of the capital indicator. However,

the QCA said it would subsequently assess the prudehthye plannedworks in detail through

an annual process as has occurred for Aurizon Network. The QCA also said that a key aspect of
this assessment would be to determine whether Queensland Rail has appropriate frameworks
within which capital expenditurés considered, including exploring the feasibility of alternative
solutions.

Stakeholders' comments

Stakeholders did not comment on the QCA's acceptance of Queensland Rail's proposed capital
expenditure in the capital indicator for tariff calculation puges.

However, stakeholders did commennahe capital indicator proces#self. In particular,
Aurizon observed that the proposed capital expenditure in the western system was effectively
limited to improving asset reliability and not capacdiypansion Aurizonsaidthat the capital
carryover account provisions should recognise maintenance costs that offset any-under
investment over the regulatory period. (Aurizon, sub. no. 48: 14).
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QCA analysis and draft decision

The QCA proposes to accept Queensl&dll's proposed capital expenditure in the capital
indicator for tariff calculation purposes.

The QCA notes Aurizon's point that the capital expenditure approval provisions should
recognise maintenance costs that may offset any urideestment in a regiatory period.
However, the QCA considers that a detailed assessment of thistffdeetween maintenance

and capital expenditure, should occur as part of its deta@eghostassessment of the prudency

of the capital expenditure, and not part of #xante assessment of the capital indicator.

The QCA has also reviewed Queensland Rail's proposed capital indicator and prudency
assessment process in Schedule AA of the 2013 DAU. Queensland Rail has proposed a number
of amendmentsthat are materially diffeent to its 2008 undertakingnd that have not been
supported or justified in its accompanying submission. These are not amendments that could
reasonably be attributed to the changed corporate structure or lack of vertical integration in
non-passenger seices. These are matters that seek to alter the balance of roles and
responsibilities between Queensland Rail, access seekers, its customers and the QCA.

For instance, Queensland Rail has proposed ttiaiQCA must make a determination within 45
busines days on the prudency of capital expenditure, otherwise the QCA will be 'taken to have
made a determination to accept Queensland Rail's request' (cl. 2.2(d) in Schedule AA). This time
period can only be extended where the QCA seeks further information.

It is not evident that this proposal is reasonable as the ability of the QCA to adequately assess a
capital expenditure proposal depends on the quality of the information provided by Queensland
Rail. However, it is not clear from past practice that QuesmsRail is able to provide timely

and high quality information in all circumstances.

For instance, while théirst version of thereplacement DAU wasubmitted in March 2012, a
western system tariff proposal was only received in June 2013. Moreoversikgporting
information to enable the QCA to assess Queensland Rail's proposal was only récaived
months later.

It is also not appropriate for the QCA to be placed in the position where its ability to adequately
consider Queensland Rail's capitaperditure proposals is constrained by a deemed approval
within a (relatively short) timdrame. In particular, the QCA envisages circumstances where it
may be necessary for it to consult with interested parties in forming its view on the
appropriateness bthe capital expenditure.

Indeed, the QCA notes that Queensland Rail's proposal could also be reversed in that it could
provide for mandatory rejection of capital expenditure unless it was approved within titay5
time-period. Clearly, this would mde appropriate as it would not allow for Queensland Rail's
proposal to be given due consideration in accordance with the assessment criteria in s. 138(2)
of the QCA Act.

This proposal is also inconsistent with the period provided in Part 5 of the QG#ér Actess
related matters (ss. 117A and 147A) and seeks to make the timeline the end of the prudency
assessment process, which is also inconsistent with the assessment criterieé38(2). df the

QCA Act.

The QCA also identified a range of other isswigh Queensland Rail's proposal for approving
capital expenditure, namely:
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8.3.2

(a) stakeholder consultatiarthe QCA is not provided the right to consult stakeholders for
assessing the prudency of Queensland Rail's capital expenditure (cl.cdt.2(a)
ScheduleAA)

(b)  prudency of costghe QCA's acceptance of the prudency of costs where there is an
approved procurement strategy is largely based on an auditor's report rather than QCA's
own assessment (cl. 5.2)

(c) confidential informationthe QCA must keep as confidentiad information provided by
Queensland Rail, 'except to the extent that Queensland Rail agrees otherwise3(c)).
This is inconsistent with the confidential information provisions in the QCA A&8(&s.
and239), that prevent the QCA fromlisclosing information if its disclosure would
damage Queensland Rail's commercial activities and not be in the public interest

(d) escalation factarprudent costs of works in excess of that required to accommodate
reasonable demand will be set aside and éstea with WACC (cl. 3.3(b)(i)), rather than
with CPI as provided in the 2008 undertaking.

Taking the aforementioned matters into account, the QCA proposes to not approve Schedule
AA of the 2013 DAU. The QCA considers that the capital indicator and pyudesessment
process in Schedule A of Aurizon Network's 2010 undertaking represents a more considered and
balanced approach that provides a reasonable benchmark. Therefore, the QCA's draft decision
is that the 2013 DAU should be amended to be consisigétiit Schedule A of Aurizon Network's
2010 undertaking.

Draft decision 8L

i The QCA requires Queensland Rail to amend its proposal to make Schedule AA
2013 DAU that relates to the maintenance of regulatory asset base, consistent
Schedule A iAurizon Network's 2010 undertaking.

Opening asset value
Background

A western system reference tariff has been part of an approved undertaking since 2006.
However, that tariff has never been calculated on the basis of a settled asset value.

While the exsting tariff is based on draft asset value that was included in the QCA's December
2009 draft decision, QR Network objected to key aspects of the QCA's proposed asset valuation.
For instance, QR Network objected to the QCA's proposed allocation ohlceqts between

coal and norcoal train services, deductions due to the impact of the Brisbane metropolitan
network and exclusion of certain investments. So, while a tariff was approved in 2010, it was
not based on an agreed value or indeedagneedunderlying set of assumptions and facts.

Aspects of these outstanding matters from 2010 remain contentious todd&je note that
Queensland Rail's 2013 DA&tgely sought to rollforward the asset value in the 2009 draft
decision and in doing selied on the earlier asset register and unit values. However, it also
revisited the same matters that QR Network objected to in relation to the QCA's @@H9
valuation.

We also note that tekeholders have raised a nhumber of material concerns with Queensland
Rail's proposed asset value, some of which relate to the contentious matters previously
identified with the 200draft valuation. However, stakeholders also raised new concerns that
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guestion the condition of the network and therefore key aspects of Queenslaild R@13
proposed asset value and the QCA's 2064t valuation that preceded it.

In light of (i) the failure to agreen a valuation in previous determinations and (iij) more recent
stakeholder submissionshé QCAhasbeen persuadedto reconsiderthe opening value of the
western system assetsa matter that wasot previouslysettled andthat is the subject of new
information and arguments provided by both Queensland Rail and other stakeholders.

Asset valuation methodologies

There are a variety of methodologies available for valuing asdet can be broadly
categorised as either valdeased or cosbased. Each methodology haadvantages and
shortcomings particularly in the context of pricing for a regulated monopoly bussrsee
Appendix B of this draft decision)

Valuebased approaches determine the economic value of an asset largely from its cash
generating capacity. EBse approacles are consistent with the approach in competitive
markets where the asset values are daténed by the income earning potential of the assets
and where prices are determined by the interaction of many buyers and many sellers

In noncompetitive or monopoly markets, there is the problem of circularithat is, the price
charged for a producor service will determine the economic value of the assets used to
produce the product or service. However, the regulator needs the economic value of the assets
to determine the price to be charged.

Costbased approaches relate the value of an assehtocost of establishing the asset, or the
service potential embodied in the asset, either at the original cost (hisilarast) or the current
cost (reproduction or replacement cost). The most commonly usedbasstd asset valuation
methods are depreaited actual cost (DAC) and depreciated optimised replacement cost
(DORC).

DAC represents the original cost of establishing the asset adjusted by the proportion of the
asset servicéhat has expired.

The advantage of a historical cost approach, such &3, FAthat it avoids double counting of
assets by limiting the facility owner to earning a return on funds actually investedotion

that is relevant in a regulatory contextlt also avoids the expense and subjectivity associated
with determining curret asset values and is relatively easy to establish, provided data and
detailed asset registers are availablé. DAC approach can also provide a good correlation to
replacement valuesiotablyin an environment of low inflation and little technologicabcige.

DORC measures the current cost of replacing existing assets with a set of assets that are
optimised and adjusted for depreciation, to provide equivalent services and capacity to the
asset being valued.

The advantage of a replacement cost approattth as DORC, is thiamaybetter approximate
the cost a new entrant into the marketight face to provide the same level of servicehis is
particularlyrelevantwherethere has beerover-engineeringor significanttechnological change
(e.g. telecommunicationglsa DORC valuation will be lower than a DAC valuatiomélhdvoid
the incentives foinefficientnew entry and bypass

Where there is competition, arkets are geerally good at valuing commaodities and assets as
they reflect informationon valies and costs from many buyers and sellers across a large
number of trades. An assetaluation methodology such asDORC does not have the
information advantage ofa marketbasedvaluation It has the complexity and subjectivity
surrounding judgements onestimates ofdepreciation, replacement cosbptimisation and
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useful life Further, ifa subsequent review extersdthe remaining useful lifeof an assetthis
mightresult in double counting afostsand allow the facility owner to earn excess returns

Regulators in the USA have placed some emphasis on DAC approaches. In those cases, there
are good accounting records and a lestgnding relationship between the ratator and the

facility owner. This ensures that the regulated entity neither ever underrecovers its

incurred costs.

These circumstances do not exist in Australia where facilities have been created and operated
by government agencies where the normscommercial activities (e.gong-standing accrual
accounts) have not applied.

In Australia, asset valuations of infrastructure have either been done by governments or by
regulators. When done by governments, thereshaen no evident preference forgarticular
methodology, rather the emphasis has been on achieving a range of economic, financial or
social objectives.

Alternatively, when it has been left to the regulator to do the initial asset valuation the
regulator has tended to applg DORC methamlogy. This has happenech ipart because it is
inappropriate to apply a valubased approach and in part because the information does not
exist to do a DAC approach.

However, the DORC approathgenerally not a legislative requirememior is applying one
uniform set ofprinciples set in stoneln the QCA's case, the QCA Act gives no specific guidance
on asset valuation or methodology, beyond saying that the expected revenue for the access
provider should ‘include a return on investment commensuratehwihe regulatory and
commercial risks involved' (468A(a)). The QCA Act therefore does not require a DORC
valuation or a rofforward approach. Nor does it prohibsitconsidering an atvalue at all, or

in the circumstances that prevail here whene asset value has never been settled

We note that othemregulators have tended to deviate from'aure DORGr '‘pure new market
entrant approach to establishing an opening asset value. For example, electricity regulators
have tended to adopt a histodt cost roll forward approach to valuing easements within a
DORC style framework.

The QCAhasin the past applieda '‘brownfields DORCassessmenfor DBCTand the central
Queensland coal network. In the latter case, the QCA accepted as given the existing alignment
and the narrow gauge.Relevantlyconsistent with the QCA Adthe QCA has also sought to

limit double counting ofcosts (e.g. the 2001 valuaih of Queensland'sgas distribution
networksand forecast asset replacement on the western systeaee QCA March 2001: 128;
QCA October 2001: 151QCA December 2009:-82).

In line with past practicehe QCA consideration®f the value of the westar system assets
havebeen on the basis d brownfields DORC methodologin doing so, the QCAmoposed
DORC assessment hégen informed by submissions from Queensland Rail and other
stakeholders and hascused on the life and condition of the westesystem assets.

For a more extensive discussion of the economic and regulatory approaches to asset valuation
methodologies including DORC, see Appendix B.
History of western system valuation

Pricing forcoal services othe western system has been a difficissue to resolve Since 2004,
the QCA has considered differeptoposals from Queensland Rail and its predecessors for
deriving a western system tarifior more detailssee Appendixof this draft decision)
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On eachoccasionthe QCA has learnt merabout the condition of the western system and,
indeed, how it differs from the central Queensland coal network.

QR Networls 2009 DAUWvas the first time awvestern system tarifproposal was based on a
DORC valuationQR Network's valuationf $351.6million ($387.9 million in 2013%vas based
on Connell Hatcls technical assessment of the network from Rosewood to Macalister.

In assessing that proposal, the QCA drew on its experience with rail infrastructure in central
Queensland, including the WeBlackwater (i.e. Minerva) reference tariff that the QCA had
approvedaround the same timé 2009(see QCA, March 2009; QCA, August 2009)

In doing sothe QCAsought to apply to the western system asset valuation the asset allocation
principlesthat it used in approvinghe West Blackwatereference tariff¢ i.e. fully include
dedicated coal assets, fully exclude ral relatedasses and allocae the common assets
based on the proportion of train paths used by coal and-ooal services.

The QCA's cosultant at the time Everything InfrastructuréEl) focusd on the asset register
and unit costs In the absence of stakeholders' suggestions to the contity assessment of
the condition of the network was informed by the maintenance activities psepl at the time
and Connell Hatch'proposalthat all the assets were half lfexpired.

The QCA's December 2009 draft decigiooposeda value of $278.5 million ($307.3 million in
2013$) for the westersystem'scommon network assets.

QR Network rejeted key components used to derive the tapfbposedin the QCA's 2009 draft
decision, including the asset valuation and cost allocationdeverthelessQR Network
ultimately resubmitted the tariff included in the 2009 draft decision.

In approving thewvestern system tariff for the period 20Q20 to 201213, the QCA noted that
it had 'not achieved its desired objective of finalising a repeatable and transparent methodology
for deriving the western system tariff' (QCA, June 2010: 89).

Queensland Rail's da 2013 DAU

In its June 2013 DAU, Queensland Raiposed a western system tariff based on an opening
asset value 0$340.9 million for the Rosewood to Macalister sectim $419.6 million (iKJune
20133$)for the western system as a whole.

This value s linked to a rofforward of aspects of the DORC value in the QCA's December
2009 draft decision. ldoing sg Queensland Rail sought to change several assumptions in ways
that resulted in an uplift to the asset value, including changing the asseatidlos between

coal and norcoal traffics and reinstating theet present valug(NPV)of the Western System
Asset ReplacemerfiWSARproject, that the QCA had removed from its 20fr@ft DORC value

to avoid doublecounting (Queensland Rail, sub. 88:4).%°

As part of its submissignQueensland Radlso proposed to spend $81.7 million on capital
investment and $104.5 million on maintenance works over the term of the proposed

®*The QCAsaidQR Netwot Q& LINR LR ASR YIAYyGSylyO0S &aLISyRAYy3I 2y GKS
Ppdy ok BKAMI 2 LI NBa ¢gAGK | Nry3asS 2F bpmodnykQnnann3adl G:
systems.The Authority accepts that QR Network faces comparatively high mainteraosts on the western
system, given the route and age of the netwarkoth of which are reflected in the DORC valuation, as
adjusted by the Authority(QCA, December 2009: 88).

* The QCA had in 2009 proposed to remove the $22.4 million NPV of worldeidétuthe WSAR project that
continues during the AU1 regulatory perioBl saidhis workwas necessary to bring the assets up to the
standard assumed in the DORC valuafgee QCA, December 2009:82 and B&H, May 20185-38).
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undertaking. T future investment proposalvas consistent with the level of investments that

had occurred over the term of thexistingundertaking. However, the proposed maintenance
costs were 82% higher than the maintenance allowance assessed by the QCA's consultant for
the term of the current undrtaking, that was used in deriving the QCA's proposed tariff in the
2009 draft decisiori’ Queensland Rail said that the maintenance and capital works proposed in
the 2013 DAU were needed because of the standard and alignment of the network (Queensland
Ral, sub. no. 38: 4).

Stakeholders said Queensland Rail's proposed opening asset value was excessive. They argued
that the poor condition of the infrastructure had become evident in the information
Queensland Rail provided to support its June 2013 DAU, in particular the higtenance and

capital expenditure requirements.

Stakeholders said that either the DORC valuation should be reassessed, or any value ascribed to
assets that were in place before western coal train services began should be disregarded (they
nominated a cubff date of 1995, although the first western system coal services did not begin
until the Wilkie Creek mine started railing in 1998).

The QCAnoted stakeholders' earlier concernabout the standard of the networkand the
constraints on coal train seices The step change in proposed maintenance cdsigher
highlighted thepossibility that the 2009 valuation had been too high.

Consultation paper

Given te difficulty in balancingthe objectives of a reasonable return on investment for
Queensland Rhand the interests of access seekers and access holders, the QCA puitdished
June 2014 consultation papeseeking further comments from stakeholders.

In the consultation papethe QCA drew on stakeholdgcommentson Queensland Rail's June
2013 DAlANd, in doing soexplored different ways to address the issubgy raised The QCA
provided two indicative options foan opening asset value for derivingestern systemcoal
tariffs ¢ namely a revised DORfasedvaluation and a historal cost valuatiorg to illustrate the
effect of stakeholders' suggestions.

The QCA's revised DORC valuation option was based on the asset register and unit costs QR
Network and the QCA hadsed forthe December 2009 draft decision.

However, the revised DORC valuatemught to address concerns that the assumption in the
2009 DORC valuation thall assets were 50% lfexpired was too simplistic and did not reflect
the actual condition of the rail infrastructuras revealedoy the proposed maintenance cost
increase TheQCA'scurrent consultant, B&H, thereforeeassessd the likely condition and
remaining life of the assetdén particular the formationas at 30 June 2013 (for further details
see B&HMay 2014). That DORC value was then allocated between coal andodotraffics
based on their shares of train paths on the western system.

The historial cost valuation option was based on Queensland Rail recovering none of the
LINEnimdppp FaasSia FyR Fff 27F (oten wai2lbased ondheéop O LIA
obsel GA2y GKIFIG GKS LINBnmdpop FaasSia FNBE LINI 27
could be regarded as suifthe business itself had valued them at a scrap value in 199bich

of the growth in traffic on the western systehss in fact occurred sine 199&97 when coal

exports from the Darling Downs started.

3" The 82% increase isrfthe sections between Rosewood and Macalister, as the Macalister to Columboola
sections were not assessed in the 2009/10 undertaking progese section 8.2.1.
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The consultation paper requested further comments from stakeholders on how best to address
the tension between the high maintenance and capital costs aslyiewed by some, a
proposed high assetalue.

Stakeholders' comments

Queensland Rail and other stakeholders had general,divergent views on an appropriate
value for the western system assets and, in particular, the two options set out in the QM@A's
2014 consultation paper. Some of thesemments highlighted outstanding concerns about the
condition and therefore, the value of the network.Some concerns focussed on detailed
aspects of the revised DORC valuation while othvegse of a procedural or dec@i-making
nature.

In-principle asset valuation matters

Some stakeholders questionathether key assumptions that underlie a DORC valuatiene
relevant to the western system assets

Aurizon said it was 'implausible that a railway built to modern engingeequivalents which is
55%life-expired would incur maintenance costs as material as those proposed by Queensland
Rail' (Aurizon, sub. no. 48: 13). New Hope said the western system was "nabdern
engineering equivaleh and therefore cannot provide service level which is competitive with
other systems' (New Hope, sub. no. 50: 5). Bentley said:

The system bears little, if any resemblance to a "modern engineering equivalent” necessitating
significant moderation of the derived DORC valuation to maeurately reflect the service
standard that the asset delivers (Bentley, sub. no. 49: 3).

Aurizon, New Hope and Yancoal said the lower axle loads and shorter trains on the western
system raised abovril costs¢ e.g. each train service in central Queensleor the Hunter
Valley was four or five timeas productive as a western system train service (Aurizon, sub.
no. 48: 8; New Hope, sub. no. 50: 5; Yancoal, sub. no. 52: 1). Yancdhlasadidhe western
system had been built to a modern standard, itsgle line capacity would have accommodated
much higher volumes than it now carriedWe again reiterate that this is an extreme outlier
system in terms of scale, standard and impact on above rail efficifviagcoal, sub. no. 52: 1

2)

Yancoal said it gported the historial cost approach, but that the resulting asset value should
be reviewed to reflect asignificant concern that the value of the post 1995 assets does not
reflect efficient planning and construction activiél€¢Yancoal, sub. no. 52:.2)

Aurizon said it favoured the histoatcost approach because it allowed actual maintenance
costs to be used for deriving the tariff, whereas with a DORC approach maintenance costs
would need to be adjusted down to reflect the higher assumed standartieofisset. Aurizon

also said thah DOR@ased tariff might end up similar to a historical cbased tariffif some of

the assumptions used for theonsultation paper®0ORC approach were adjusted to address the
difference between the assumed standard thfe assets and the actual standard. These
adjustments includedecognigng tunnels at actual cost, assung train payloads were at the
higher level implied by the DORC valuation and reduthe maintenance costs to a more
reasonabldevel (Aurizon, sumo. 48: 1014).

Aurizon said:

If QR obtains the benefit of the higher asset valuation implied by DORC, then it cannot at the
same time expect to obtain a maintenance allowance that reflects-amimised asset
condition. This is a 'heads | win, tailsuytmse' proposition¢ users would pay a capital
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component that reflected a modern engineered railroad, yet at the same time pay a
maintenance charge that reflected a degraded network (Aurigob, no. 48: 12).

Detailed asset valuation matters

Queensland Rail and Aurizon raisechumber ofconcerns about detadld aspe@d 2 F . 31 QA&
DORC assessmaatd the QCA's financial mog@icluding thathey:

(@) inappropriately applied a weighted average asset life to calculate depreciation over
entire assetlasses instead of calculating depreciation by individual asset class
(Queensland Rail, sub. no. 51: B)7

(b) used distance to split the valuation between Rosewood to Macalister and Macalister to
Columboola, which did not consider the comparative assetityuall each section and
the considerable past capital spending on the Rosewood to Macalister sections
(Queensland Rail, sub. no. 51329)

(c) failed to consider financing and transaction costs (Queensland Rail, sub. no. 51: 3, 10)

(d) had not sufficiently justied extending the life of rail assets beyond 50 years (Queensland
Rail, sub. no. 51:-9)

(e) should be adjusted to reflect the actual nature of the assets, including removing the
value of the tunnels, as

(i) they were fully depreciated and '[tlhe preservationtbé assets is managed with
the maintenance costs allowance'

(i) 'Aurizon does not believe that $68A of the QCA Act imposes a requirement to
value tunnels at replacement costs' (Aurizon, sub. no. 48: 11)

() the value of the 'top 600" should be removed as itsdtion is being performed by excess
ballast (Aurizon, sub. no. 48: 32).

Procedural matters

Stakeholdersviews were divided on theegulatory interpretation of thevaluation approaches
illustrated in the QCA's consultation paper. On one hand, QueendRaildsaid the historat

cost approach departed from regulatory precedents and was not consistent with the QCA Act.
New Hope and other stakeholders toakcontraryview and said the historat cost approach

was consistent with the QCA Aait the DORC gpoach was not.

In summaryQueensland Rail said both the tariff options faited

(@) give appropriate weight to Queensland Rail's legitimate business intered38(2)(b) of
the QCA Act)

(b) fully consider the effect of excluding the pt®95 assets for fring purposes
(s-138(2)(f)

(c) have full regard to the pricing principlasthe QCA Act, particularly the requirement that
the price generate a return on investment commensurate with the regulatory and
commercial risks involvedg<s138(2)(g) and 168A(a)pueensland Rail, sub. reil: 2-3).

Bycontrast, the miners and Aurizaad:
(&) the historial cost approach was consistent with the criteria as it

(i)  promoted economically efficient operation of, use of and investment in
infrastructure, including avoiding astsstranding (s138(2)(a))
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(i)  served the legitimate business interests of Queensland Rail and complied with the
pricing principles by giving a full return on pd$t95 investment and ongoing
capital spending, maintenance and operating expenditusel33(2)(b) and (g))

(b) the DORC approach was not consistent with the criteria as it was
0] against the interests of access seekerd 88(2)(e))

(i)  notin the public interest because it would reduce competition in markets and was
likely to reduce employment and coayalties (s138(2)(d)) (New Hope, sub. no.
50: 68; Yancoal, sub. no. 52: 2; Aurizon, sub. no. 48: 4; Bentley, sub. no. 49: 3, 5).

Queensland Rail said the hist@icost approach departed from previous valuation approaches
the QCA has used and prded a report from PricewaterhouseCoopers in support of this
argument (Queensland Rail, sub. no. 51, PwC Repd, 22). New Hope provided advice
from law firm Gilbert+Tobin that there was no requirement in the QCA Act that the QCA use
DORC as the basfer valuing regulated assets (New Hope, sub. no. 50, Gilbert+Tobin
Memorandum).

QCA analysis and draft decision

Economic theoryndicatesthat prices should either reflect shertin marginal costs in times of
excess capacity or long run marginal costs when capacity is fully utilised. itididstesthat it

would be reasonable to provide a scrap value to a sunk asset like the western system.
Alternatively, to prevent ineffici&t new entry, prices should be capped at the new entrant's or
the by-pass costs.

This suggests thathere tends to be a wide range of possilddficient prices that either
representa floor pricereflectingan asset value based on a scrap value assedsonem ceiling
price based on a new entrant's costs. Much of the focus of the submissions has b#en on
high maintenance and replacement costs and therefitie condition of theexistingnetwork ¢

i.e. on thenew entrant's cost of an equivalent asset.

Given the age and condition of the western system it is apparent that it needs significant
ongoing investment and maintenance to maintain the current level of usageespective of

what additional investments might be required to actually increase capacitindeed,
Queensland Rail's proposed investment and maintenance costs over the regulatory period are
sizable and represent almost half of Queensland Rail's proposed opening asset value. In
contrast, Aurizon Network's proposed replacement capital exgengliand maintenance costs

over a similar period are around a quarter of its proposed opening asset ¥alue.

While stakeholders have suggested that one option might be to adjust these capital and
maintenance costs to reflect the implicit standard of the wetk, that is not the QCA's
preferred approach. Rather, the QCA considers that it is in the interests of Queensland Rail and
access seekers and holders that Queensland Rail is given a capital expenditure and maintenance
cost allowance thateflects the naure and condition of the assets on the ground aedflects

the efficient expected costs of keeping the network fit for purpos®oing soprovides
Queensland Raiith incentives to continue to invest in the network anthintainit asfit for

the purposeof carrying coal train services, which would be in the interestsotfi Queensland

Rail and its customers This is consistent with theconomicthinking that indicates that
valuations on sunk assetavevery little incentive effect on future activities.

* Ths excludesAurizon Network'dallastcleaningcostsas thatactivityis not relevant tcthe western system
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Accordingly, the QCA proposesl#ngelyaccept Queensland Rail's claim for maintenance costs
(see Section 8.2.1). The QCA also proposes to accept that all of Queensland Rail's proposed
capital expenditure be included in the capital indicator (Seetion 8.3.1).

However, the QCAroposesnot to accept Queensland Rail's proposed asset valuamtii is
inconsistentwith the approval criteria in the QCA Act. In particular, Queensland Rail's
valuation, andtherefore the implied condition of its networkis not consistent with the
maintenance and capital spending required to keep the network fit for purpd$eproposed

return on investment ovasompensatefueensland Raibr the regulatory and commercial risks
involved(ss. 138&)(g) and 168A(a))While the valuation may be consistent with the legitimate
business interests of Queensland Rail, it is not consistent with the efficient investment in and
use of the rail infrastructure or the interests of access seekers and holders (ss. 138(2)(b), (a), (e)
and (h))

The issue then becomes one of ensuring that the value of the network used to calculate the
tariff is consistent with the relatively high level@igoing capital and maintenance costs.

Thiswas the basis othe QC/As revised DORC valuation inclelen its June 2014 consultation
paper. However stakeholders raised a number of additional matters in relation to both the
DORC approach and the histadicost approach in the consultation paper.

Queensland Rail's concerns

Queensland Rail raised severattinical concerns about the way the DORC valuation in the
consultation paper was prepared. The QCA accepts Queensland Rail's concerns about the
treatment of asset lives, the splitting of assets between different sections of the network, and
the treatmentof financing and transaction costs. The QCA has addressed these concerns in this
draft decision, in the manner set out below.

Queensland Rail also raised a number of process or legal concerns when it said that neither of
the tariff options in theconsultation paper gave appropriate weight to its legitimate business
interests, the effect of excluding assets for pricing purposes and the need for a price that
generates a sufficient return (ss. 138(2)(b), (f) and (g) and 168A(a) of the QGAséet
Queensland Rail, sub. no. 5132

The QCA rejects the notion that it did not take into account Queensland Rail's interests,
including the effect of excluding assets and the need for a sufficient return, in preparing the
options in the June 2014 consuli@h paper.

Be that as it may, the QCA in making this draft decision has taken into account all aspects of the
approval criteria in s. 138(2) of the QCA Act, including the interests of Queensland Rail and
access seekers.

Other stakeholders' concerns

The dher stakeholderswho responded to the consultation paper also considered the two
indicative tariff options against the approval criteria in the QCA Act and said that the historical
cost option was more consistent with those criteria (New Hope, sub. no6-80Yancoal, sub.

no. 52: 2; Aurizon, sub. no. 48: 4; Bentley, sub. no. 49: 3, 5).

However, the three miners and Aurizon reiterated their concerns that DORC was not
appropriate because the standard of the western system fell well short of the modern
equivalent asset assumption on which a DORC valuation was based. They said that the level of
maintenance spending proposed by Queensland Rail was inconsistent with the DORC valuation
applied in the consultation paper and that either the valuation or thenteiance allowance
needed to be adjusted.
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Aurizon made several specific suggestions, including that the maintenance costs be adjusted
downwards to reflect benchmarks from Aurizon Network's Moura system and that the tunnels
be excluded from the asset vali@.

In reviewing the submissions, and having had regard to s. 138(2) of the QCA Act, the QCA
accepts that both asset valuation options in its consultation paper have shortcomings.

The historical cost approach raises concerns because, as observed bpslodeRail, it
excludes all prd 995 assets, portions of which remain necessary and relevant for the operation
of coal services.

Yet, at the same time, the QCA accepts stakeholders' (e.g. Aurizon and New Hope) concerns
that the DORC approach appliedtfire consultation paper asks access seekers to pay for assets
that areageing and in poor state

Therefore, both the DORC and historical cost approaches illustrated in the consultation paper
do not accord with the pricing principles in the QCA Act (sAl@3¢ the historical cost
approachdoes not provide Queensland Rail with appropriatereturn on its investmentvhile

the DORC approach providaseturn that overcompensates for the regulatory and commercial
risks involved.For the same reasons, thesptions are not consistent with promoting efficient
investment in, and use of, the network (s. 138(2)(djurther, while the historical cost option is

not in thelegitimate businesmterests ofQueensland Rail, the DORC option in the consultation
paperis not in the interests of access seekers and holders (ss. 138(2)(b), (e) and (h)).

Revised valuation approach

In light of stakeholders' submissions the QCA'June 2014consultation paperthe QCA has
further considered the best way to approach theetds/es and depreciation that were included

in the 2009 draft decision. As with its previous consideration of this issue, the QCA has sought
to provide a reasonable return to Queensland Rail, while also taking into account the interests
of access holderand access seekers (ss. 138(2) (b), (g), (e) and (h) of the QCA Act).

Regulatory practice in Australia and elsewhere has framed the discussion of a reasonable return
to a facility owner in terms of the principle of financial capital maintenance (FCM)enkral

terms, FCM ensures that investors receive reasonable compensation for their capital
investment and have an incentive to make efficient investments in the future, while customers
pay reasonable prices to access regulated monopoly infrastructure.

The QCA considered a number of issues relating to FCM in its February 2014 information paper
on Financial Capital Maintenance and Price Smoothing, noting that:

In the regulatory context, FCM is applied in an ex ante sense, meaning that investors of a
regulated firm can expect to recover the opportunity cost of their capital and the nominal value

of their initial investment over time. This is referred to as the FCM principle. As long as the
present value (PV) of future regulated returns, calculatedthan basis of an appropriate
opportunity cost discount rate, is equal to the value of the regulatory asset base (RAB), the FCM
principle is achieved. The FCM principle in an exact sense is often referred to as the NPV=0
principle (QCA February 2014: 1).

The FCM principle of a reasonable return on and of a facility owner's investment over time is
typically applied in a forwartboking way, once a RAB has been set. In this way the FCM (and
NPV=0) principle has a particular incentive impact, as it indidatéacility owners and access
seekers that costs efficiently incurred into the future will be reflected in future tariffs. This is
clearly consistent with the objects clause of part 5 of the QCA that points to the efficient use of
the network and where peces (and underlying asset values) are an important determinant of
efficient use.
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There is, however, little efficiency or incentive effect in the way that sunk assets are valued.
However, that is not to say that the FCM principle is an irrelevant ceratidn in valuing those
sunk assets. In particular, it is relevant in relation to the s. 138(2) criteria for approving an
undertaking that point to, amongst other things, the legitimate business interests of the facility
owner and the interests of accessekers.

One way of looking at FCM is that investors should receive a return on their investments, but
not more than once.Forexample, if an asset's actual life exceeds its expected useful life it can
be reasonably anticipated that it has been fulBpreciated. It should not then be revalued and
included in the RAB again for the investment to be recovered a second time. It follows that a
life expired asset should not be included in the initial asset base, as this would also be double
recovery of tle investment.

The historical cost approach illustrated in the consultation paper is one way of avoiding this
double counting. However the historical cost approach has the disadvantage that it does not
recognise prel995 investments by Queensland Rail,sas the rails, that have not been fully
depreciated and are still required to provide the service.

Accordingly, the QCA has sought to further adjust the DORC valuations in its 2009 draft decision
and June2014 consultation paper.In particular, the QCAroposesto place a zero value on
assets whose actual life exceedsittexpected useful life

A number of the western system assets have been in place for longer than their useful lives as
assessed by B&H without any evident replacement capital expendi having been recorded.

For some asset classes (e.g. wooden sleepers, wooden Bfidies fences) this is due to
maintenance work. For other asset classes (e.g. tunnels and earthworks), the life is beyond
what could have reasonably been anticipated Qyeensland Rail and its predecessors. The
QCAproposes that it is reasonable tonsider that these assetzave been fully depreciated

and including them would amount to ‘double counting'.

The QCA therefore proposes to adjust the DORC by placing a hegmwmaassets whose actual

life is in excess of theaxpecteduseful life estimated by B&H based on technical and regulatory
precedents and the particular circumstances of the western system. We notethimat
proposedapproach is consistent with the Q84past practice of relying on a DORC valuation
methodology. It is also consistent with other regulatory precedents. For instance, in its March
2001 decision on gas distribution networks the QCA said that:

... in the absence of a remaining life valugge assets that are still functioning yet have already
exceeded their estimated useful lives, would be depreciated down to a zero value (QCA, March
2001: 128129).*

More recently, the QCA sought to address a double counting issue in its 2009 drafbrdecisi
the western system tariff, when it removed the $22.4 milffonf capital spending that was
required to bring the assets up to the standard assumed in the DORC valuation.

% For B&H's assessment of expected useful lives of western system assete B&H reports of May 2014
(published with QCA's consultation paper) and September 2014 (published with this draft decision).

““Wooden bridges have a 18@ar design life under Australian Standard AS5100 (see B&H, September
2014:9).

“ This principle was accepted by the QCA in its final decsidhis matter.

*2The $22.4 million was the net present value of works included in the Western System AssetiReptace
(WSAR) project that continued during the AU1 regulatory period (see QCA December 288%: 82
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Addressing double counting of western system assets

Given all the above congdations, the QCA asked B&H to further adjust the 2009 DORC
valuation to address asset life expiry and other issues highlighted by Queensland Rail and other
stakeholders by:

(@)

(b)

(€)

(d)

(e)

using the 2007 Connell Hatch asset register and the 2009 Everything Infrastruetiuire
costs from the 2009 draft decision

taking into account the modelling and valuation concerns raised by Queensland Rail in its
response to the consultation paper by

0] assessing depreciation by individual asset class rather than applying a weighted
averag asset life (Queensland Rail, sub. no. 51:8), 7

(i)  refining the split of values between Rosewood to Macalister and Macalister to
Columboola to take into account factors other than distance, including the
comparative asset quality and past capital spend{@geensland Rail, sub. no. 51:
2-3,9)

(i)  considering Queensland Rail's financing and transaction costs, in particular interest

during construction (Queensland Rail, sub. no. 51: 3, 10)

(iv) limiting the assessed useful life of the rails to 50 years, even whertotv
volumes would justify a longer technical life (Queensland Rail, sub. no-%1: 8

placing a zero value on assets (e.g. tunnels and earthworks) built so long ago that they
can be reasonably considered to be fully life expired

placing a zero value on assets (e.g. wooden sleepers) that are still in service after their
assessefdi.e. expectedyseful lives have expired, because of ongoing maintenance (as
assessed by B&H in May 2014)

taking into account Queensland Rail's histor@agital expenditure on the western
system, subject to data availability.

In summary, the QCA considers this approach is consistent with its obligations under s. 138(2) of
the QCA Act, including:

(@)

(b)

(c)

(d)

(e)

the object of Part 5 (d.38(2)(a));, as it promotefficient investment in Queensland
Rail's infrastructure by reflecting the actual investment Queensland Rail has made and
will make in its infrastructurand will promote effective competition in coal markets

the legitimate business interests of Queensldail (ss. 138(2)(b) and (¢)as
Queensland Rail continues to earn a return on asstisse actualife does not exceed
their expected useful life

the public interest (s.138(2)(dg)as it promotes the future development of the coal
industry by signallig to customers that they will not have to pay for life expired assets

the interests of access seekers and users of the western system (ss. 138(2)(e) and (h))
as Queensland Rail continues to have an incentive to invest in the network to ensure that
it remains fit for purpose, thereby enabling users to access the infrastruetulebetter
compete in downstream markets

the effect of excluding assets for pricing purposes (s. 138(2){f QCA has not

excluded any assets for pricing purposes but has redksigned a zero value to those
assets which it considers are life expired. This will enable Queensland Rail to generate
revenue from the western system to more than meet the efficient costs of providing
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access to the service, but in a manner consisteitt #e principle of financial capital
maintenance

()  the pricing principles (ss. 138(2)(g) and 16893 it provides a return on Queensland
Rail's investments made to provide accesy] comprise assetbat are not already life
expired.

The 'no double caating' approach is not applicable for replacement capital expenditure, as it is
reasonable for Queensland Rail to earn a return on these renewal assets and recover them over
their asset lives. This includes ldihhggd renewal assets, particularly the mithat were
installed well before 1995 but still have substantial remairdrgecteduseful life.

The effect of the valuation approach is to place a zero value on longstanding assets including
timber and steel sleepers, tunnels and roads. However $8.#liomis included for timber
bridges and $130,000 for earthworks to reflect capital spendtogreplace some ofthose
assetsthat is not lifeexpired Much of theassessedalue of the network is in the rails and
concrete sleepers and bridges that hasebstantial remaining lives. Overall, tH@CA's
proposedcommon network DORG $246.6 million for Rosewood to Columboola, compared
with $427.0 million proposedin the June 2014 consultation paper. IB& analysis, including the
different assets' values and remaining lives at July 2013, is illustrateigune 7below. B&H's

report setting out its valuation analysis in detail is published with this draft decision (B&H,
September 2014).

Comments welcom

This proposed approach is not final and the QCA invites submissions from stakeholders on this
matter. The QCA will be particularly interested in stakeholder views of whether this approach
balances the legitimate business interests of Queensland Railding the requirement that it
receive a return on investment, against the interests of access seekers and access holders
(ss.138(2)(b), 168A(a), 138(2)(e) and (h)).

Certainty

In line with its approach in other regulatory circumstances, once the QC/A fitsrfinal view on

the western system asset valuation, it will not seek to optimise that investment in the future.
There are three provisos to this. First, if the QCA made its initial decision to include the
investment into the asset base on the basfsidormation provided by Queensland Rail that
Queensland Rail knew to be false or misleading at the time it provided the information. Second,
if circumstances arise in the future where demand has deteriorated to such an extent that
regulated prices on annoptimised asset would only exacerbate the decline in demand and the
associated revenue impacts for Queensland Rail. Third, there may also be a need for
reconsideration if it subsequently became clear that there was a possibility of actual (not
hypothetical) bypass.

These are matters that could be formalised by including them in the undertaking or they could
be subject to a separate application under the ruling provisions of Part 5, Division 7A of the QCA
Act.
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8.3.3

Figure7: Asset breakdown for revised B&H DQRvaluation

100% Regulatory Capital Asset Life
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Note: The dark blue triangles depict asset lives as they progressively decline over time. Where asset lives have
expired beforel July2013, they are not included in the DORC valuation.
Source: B&Hseptember 2014

Weighted average cosftf @apital (WACC)

In its 2013 DAU, Queensland Rail proposed a WACC of 6.93% based on using the March 2013
quarter riskfree rate and debt margin, and the ndime-variant parameters from the 2010
AurizonNetwork access undertaking. However, Queenslandifthdated it expected theisk

free rate and debt margin to be adjusted once the timing for determining them was agreed
between the QCA and Queensland Rail (Queensland Rail, sub. no. 36: 14).

Both New Hope and Aurizon said the proposed WACC parametetddshe assessed for
reasonableness, despite the parameters being based on the 2Q&2on Network access
undertaking (New Hope, sub. no. 44: 17; Aurizon, sub. no. 43: 15).

The QCA in its consultation paper noted that it was considering the QueenslaatdRAurizon
Network 2013 DAUs at the same time. Given this, there was a threshold issue on the extent to

141



Queensland Competition Authority Western system tariff

which the QCA's views of an appropriate WACC for Queensland Rail should be guided by its
corresponding views for Aurizon Network (QCA, June 2(1t22p

However, for purposes of its consultation paper, the QCA relied on Queensland Rail's submitted
WACC parameters; that is, the QCA has used a WACC of 6.93% (reflecting a WACC margin of
3.81%).

Stakeholder submissions

Queensland Rail requested thdie riskfree rate and the debt margin be set on the 20 business
days immediately prior to the start of the regulatory period on 1 July 2013 (Queensland Rail,
June 2014).

New Hope said that Queensland Rail's WACC shouldveotompensatet for the risks it faced
(New Hope, sub. no. 50: 18). Yancoal said the QCA should consider ‘the extent of risk faced by
QR in the context of their (QR) risk avoiding access agreements' and said:

QR is not exposed to significant risk within a regulap@giod due to take or pay contracts and
the ability to earn higher returns if actual volumes exceed forecast volumes (Yancoal, sub.
no.52:3).

QCA analysis and draft decision
The pricing principles in s. 168A of the QCA Act require that the price should:

.. include a return on investment commensurate with the regulatory and commercial risks
involved [for the regulated entity].

In considering whether Queensland Rail's WACC is appropriate, the QCA notes that there are
similarities between Queensland Raidlead Aurizon Network's coal network activities. Both
entities provide monopoly rail infrastructure services in Queensland and have their demand
risks limited through customers' take or pay obligations.

However, the QCA notes there are also significant idiffees between the entities that suggest
that Queensland Rail's risks are unlikely to be less than those faced by Aurizon Network. In
particular, Queensland Rail:

(@) is more exposed to movements in the economy as it is subject to a price cap. In contrast,
Aurizon Network has revenue certainty through its revenue cap

(b)  obtains revenues from only two coal mines (Cameby Downs and New Acland) on the
western system. In contrast, Aurizon Network's revenue is from around 50 mines and
over 15 companies across the GQC

(c) provides for the transport of relatively leymargin thermal coal, where one mine has
recently closed (Wilkie Creek). In contrast, Aurizon Network transports a large
proportion ofhighermargin coking coal and its coal traffic has not traditionally been
related to Australian (or Queensland) economic and stock market cycles.

The QCA has conducted a detailed analysis of Aurizon Network's risk profile, including by
benchmarking it with othecomparable firms.On this basis, the QUA proposing an equity

beta of 0.8 which is what Queensland Rail proposed but is also what the QCA is proposing for
Aurizon Network. The QCA has also recently undertaken a review of the WACC market
parameters. e QCA has used these revised market parameters as part of this draft decision
includinga market risk premium of 6.5%nd agamma of 0.47 Additionally, the QCA estimated

the riskfree rate for a term that aligns with the term of the regulatory cycle. (four years),

which is consistent with the position outlined in the QCA's WACC parameters decision.
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Further information on this matter is available in the QCA's draft pricing decision for Aurizon
Network and in its WACC market parameters decis@both of which areavailable on its
website.

To date, the QCA has not received submissions to suggest Queensland Rail's business risks are
lower than those of Aurizon Network.

For the purpose of this draft decision, the QCA has therefore accepted Aurizon idstwor
time variant parameters for Queensland Rail

The only change between the decisions is that Queensland Rail nominated a different WACC
averaging period for the setting of the time variant parameters (i.e. the risk free rate and the
debt margin) The QCAasaccepted Queensland Rail's proposed WACC averaging period as it is
consistent with common regulatory practice Indeed, had the QCA accepted the same
averaging period for Queensland Rail as it did for Aurizon Network, it would have proposed an
identical WAC@&crossboth entities.

On balance, the QCA hdsr the purposes of this draft decisipproposed that Queensland Rail
be provided with more generous WACC parameters than it had soudjig.résults in a higher
WACC margin for QueenslandilRd 4.12% compared to the 3.81% marditmad proposed in
its submission

Given this, the QCA proposes a WACC of 6.93% for Queenslan@itiad coincidentally what
Queensland Rail had originally submitted inDisU

Further information is provide in Table2 below.

Table2 Queensland RaWACC ParameteComparison

Parameter QCAPricingDraft Queensland Rail 2013| QCA Draft Decision
Decision 2010 DAU) DAU proposal (2013 DAUV)

Credit Rating BBB+ BBB+ BBB+
RiskFree Rate 5.19% 3.12% 2.81%
Market Risk Premium 6.0% 6.0% 6.5%
Asset Beta 0.45 0.45 0.45
Gearing 55% 55% 55%
Equity Beta 0.80 0.80 0.80
Gamma 0.50 0.50 0.47
Equity Margin 4.80% 4.80% 5.20%
Cost of Equity 9.99% 7.92% 8.01%
Debt Margin (Pre Allowances) 3.62 1.87% 3.02%
RefinancindgRisk Allowance 0.83% 0.83% C
Credit Default Swap (Proxy)
Refinancing Risk Allowange 0.175% 0.175% 0.113%
Interest Rate Swap
Debt Issuance Allowance 0.125% 0.125% 0.108%
Debt Margin 4.75% 3.00% 3.24%
Cost of Debt 9.94% 6.12% 6.05%
WACQViargin 4.77% 3.81% 4.12%
WACC 9.96% 6.93% 6.93%

Source: Queensland Rail, sub. no. 36: 14; Incenta, August 2014; QCA, AugusiA@fagia2014band
September 2014
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8.4 Tariff approach
This section considetke:
(@) allocation ofthe asset basbetween coal and nowcoal Gction8.4.1)
(b) tariff mechanism for the metropolitan systerfigction8.4.2)
(c) form of regulation and the tariff structureS¢ction8.4.3)

(d) tariff level Gection8.4.4).

8.4.1 Allocatingcommon network asset badeetween coal and nowoal

On a shared system, the comon network asset base needs to be allocated amongst the
different classes of users.

¢KS v/! Qa 5SOSYOSNI wunnd RNIFG RSOAAAZ2Y LINRLR:
Rosewood to Columboola coal traffic should pay, for:

(@) post1995 assets75.6% oftheiBa i YSy i 2y (GKS 02YY2y ySiGg2N].:
proportion of the total available paths (i.e. 80 of 106 available paths)

(b)  pre-1995 assets60.5% of the common network asset base, reflecting a further
adjustment to the path allocation taking into accounetB0% capacity sterilised by the
metropolitan peakhour blackout (i.e. 80% metro adjustment of 75.6% path allocation
giving 60.5% of the pr&995 common network asset value) (QCA, December 2009: 80).

The rationale for treating the pr&995 asset base semdely was to ensure that Queensland

Rail did not receive a return for sunk costs when western system coal train services began in
1995, that related to paths that were not available to those trains because of the metropolitan
capacity constraints (QCA, [2ecber 2009: 84).

This section considers separately the allocation of the:

(@) post1995 asset base including the treatment of assets underwritten by customers
(b) pre-1995 asset base including the treatment of metropolitan blackout.

Allocating postl995 asset bse

In the 2013 DAU, Queensland Rail proposed that for the Rosewood to Macalister section coal
traffic pay, for postl995 assets:

(&) 100% of the capital spending ($127.0 million in June 2013$) on the common network that
Queensland Rail required miners to undeite or Queensland Rail determined was
required solely to facilitate coal services

b) TH®: 2F GKS NBYIFIAYRSNI 2F &aLISyRAYy3a obngpdo Y
proportion of the total contracted paths (i.e. 77 of 106 contracted paths) (Queensland
Rail, sub. no. 36:-80).*

In its submission on the 2013 DAU, New Hope said it accepted that investments incurred
specifically for coal services should be fully allocated to coal services in the tariff. Similarly,

* Queensland Rail applied a similar approach to propose coal train path allocation percentage for the
Macalister to Columboola section i.e. for pd€95 assets coal traffic pay 100% of ersér funded and coal
specific spending and 50%tbk remainderof spending, reflecting coal's share of contracted paths (i.e. 14 of
28 contracted paths).
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investments in norcoal services should belly allocated to those services (New Hope, sub.
no. 44: 14).

In its June 2014consultation paper, the QCA observed that most of the 4®&85 western
system capital expenditure has been on the shared network and said atfladugh one
business (coal) is growing and another business-foah) is not thisis not a reason for coal to
pay for 100% of the new infrastructure (QCA, June 2014: 35).

The QCA's consultation paper proposed for the DORC approach that coal traffic pay 72.6% of
the common network spending, using Queensland Rail's proposed share. In doing so, the QCA
proposed to depart from its December 2009 draft decision and accept an asset allocation based
on coal's share of contracted (106) paths rather than available (1dtRspas it considered that
contracted paths were verifiable and reflected clear evidence of customer demand (QCA, June
2014: 9, 35§*

Stakeholder submissions

On the allocation of endser funded assets, Queensland Rail did not support QCA's position of
allocating to coal a proportion of the assets customers had underwritten through access
facilitation deeds (AFDs). Queensland Rail said the QCA's treatment created a disconnect
between the reference tariff, in terms of a return on and of the relevant capitaount, and

the rebate Queensland Rail was contractually required to provide to a custhunder, noting

that:

X the coal tariff reflects 72.6 percent of the capital costs of the relevant assets, but the rebate is

set at 100 percent of the capital cesbf the relevant assets (Queensland Rail, sub5hoPwC

report: 21).
Queensland Rail said this would result in a revenue shortfall as theaealrtariff was not equal
to the coal reference tariff. Accordingly, Queensland Rail said that '‘customeeduaskets
(through AFDs) must be preserved at 100% of their value' (Queensland Rail, sub. no. 51: 11).

On the 72.6% coal train path allocation, Queensland Rail accepted QCA's approach of using total
contracted capacity for assessing the share of coal amecoal services on the western system.
Queensland Rail also said the path allocation should be allowed to vary over time to provide
incentives for Queensland Rail to increase the number of paths available for coal and increase
the efficiency of the netwik (Queensland Rail, sub. no. 51: 20; PwC report: 20).

However, New Hope said the use of contracted train paths provided Queensland Rail an
incentive to limit the number of contracted paths, as:

Customers will pay the full cost of the true capacity whaling at the contracted path usage,

then will overpay for this same capacity if this tariff is applied to path usages in excess of

O2y (N} OG0 X tlLeyvYSyild 2F GKS FdzZt GFNRFFT F2N FRRAGAZY
contracting of these pdis, as QR's revenue will be maximised by withholding these paths from

contracts and offering the paths on an-adc basis (New Hope, sub. no. 50: 3).

QCA analysis and draft decision
Userfunded assets

On the allocation of endiser funded assets (through B§E), the QCA considers it reasonable to
apply apro rata allocation to such assets based on coal's share of total train paths. That is

44Alternatively, the QCA's historic cost approach proposed allocating to coal traffic 100% of tHpbst
capital spending on the common network but none of the-p895 common network asset base. The
historic cost allocation approach is not considered further, as the QCA's draft decision proposes to adopt the
DORC approach for valuing assets (see section 8.3.2 of this draft decision).
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based on the view that the underlying investment, where it is on the common network shared
with other traffics, improveghe standard of the track for all traffics that benefit from the
resulting increased reliability and lower maintenance requirement.

In its December 2009 draft decision, the QCA proposed to assess coal reference tariffs on the
basis that all traffics pdi the same price, so each user's train service covered an equal
proportion of the common network asset base (QCA, December 2009: 80). The QCA considers
that this costsharing principle should apply regardless of who underwrote those assets.

The QCA alsconsiders that any anticipated shortfall in nonal revenue is a commercial
matter for Queensland Rail and that tariffs charged to coal services should not subsidise the
non-coal services.

Moreover, the QCA considers thatpao rata allocation of the in,emental common network
spending will create incentives for Queensland Rail to increase the number of train paths
allocated to coal and promote efficient use of the network, as more capacity will be allocated to
the highest and best possible use (i.e. daaih services).

Taking all this into account, the QCA proposes to appyoarata allocation based on coal's
share of train paths to all incremental capital expenditure on the common network.

Allocation percentage

On train path allocation percentader coal the QCA accepts Queensland Rail's comment that it
should be allowed to vary and considers that it should be reviewed at the beginning of each
regulatory period. This provides an incentive to increase volumes allocated to the highest and
best usei(e. coal).

That said, the QCA notes that the denominator used for calculating the coal train path allocation
is an issudor stakeholders. In its December 2009 draft decision, the QCA accepted Queensland
Rail's proposal of using totalvailable pathsasthe denominator. However, in its June 2014
consultation paper, the QCA proposed to accept Queensland Rail's denominator of total
contracted pathg106 paths for Rosewood to Macalisteather than the totalavailable paths

(112 paths for Rosewood to Maister).*

Queensland Rail supported QCA's approach but New Hope said it created incentives for
Queensland Rail to contract less and offer uncontracted paths on the tariff that was derived
based on contracted paths.

Upon further consideration, the QCA coreigl that there is merit in the denominator for the
train path charge reflecting all train paths, not just contracted paths. In doing so, the QCA
accepts that the use of total available paths will provide Queensland Rail with better incentives
to increasethe number of paths for coal train services, which will promote the efficient use of
the network. Relevantly, the QCA's position is also consistent with its earlier posittha in
December2009draft decision

Therefore, the QCA proposes to apply coalrtrpath allocation based on the total number of
available paths rather than contracted paths:i.e.

(&) 68.8% for the Rosewood to Macalister section based on 77 of 112 available paths

(b)  41.2% for the Macalister to Columboola section based on 14 of 34 avaikthke p

> Queensland Rail reported thaimber of total available paths (112) in its supplementary submission on
QCA's information request about its maintenance expenditure (Queensland Rail, November 2013(a)).

146



Queensland Competition Authority Western system tariff

Allocating prel995 asset base

In the 2013 DAU, Queensland Rail proposed that for the Rosewood to Macalister section coal
traffic pay, for prel995 assets, 61.7% of the common network assets. That share was based on
adjusting the 72.6% coal pathl@dation with its proposed 15% sterilisation effect due to the
metropolitan blackout (i.e. 85% metro adjustment of 72.6% path allocation) (Queensland Rail,
sub. no. 36: 8.0)"°.

Stakeholders in their submissions on the 2013 DAU disagreed with QueeRddisdproposed
metropolitan effect. New Hope said that mobilising passenger trains before and after the peak
periods coupled with frequent maintenance shutdowns meant the metropolitan effect was 31%
(New Hope, sub. no. 44: 1124; Aurizon, sub. no. 43).9

In its consultation paper, the QCA proposed to accept the 22% sterilisation effect identified by
its consultant, B&H, rather than Queensland Rail's proposed number of 15% and proposed that
coal traffic pay, for prd995 assets, 56.6% of the common netlwasset base (i.e. 78% metro
adjustment of 72.6% path allocation) (QCA, June 2014: 7, 35).

Stakeholder submissions

Stakeholders presented differing views on the effect of the metropolitan feak blackout on
western system capacity.

Queensland Rail dichot support reducing the western system asset base to reflect the
metropolitan blackout. Queensland Rail said the rationale for reducing the value -GPpEe
assets to account for the metropolitan blackout period introduced asset stranding risk and
addedthat:

This approach is effectively the same as the QCA taking the view that Queensland Rail was

imprudent in its design of the pE995 assets, and has designed and constructed a network with

22 percent excess capacity. There has been no suggestioméhptam pchbp Y SG 62N 6+ & a2 @S|
odzAt G¢ ovdzSSyatlyR wlAfSX adzwed y2d pmY mMnood

Queensland Rail also said that if the QCA applied a metropolitan blackout, the sterilisation
effect should be 12.1% based on its modification to B&H's methodology, as it considered B&

used a 'theoretical approach' rather than the 'operational approach' applied in QCA's 2009 and
2010 draft decisions (Queensland Rail, sub. no. 51:9).3

Conversely, other stakeholders (New Hope, Bentley and Aurizon) said B&H's estimate of 22%
sterilisgion effect underestimated the actual impact of metropolitan blackout on western
system capacity (New Hope, sub. no. 50: 2; Bentley: 49: 2; Aurizon, sub. no:1463: Mew
HopesaidB&H used a sound methodology for assessing the metropolitan blackout effect but
suggested that it could be refined with access to further information from Queensland Rail by
considering a wider time band (i.e. shoulder peak periods) tedtiming of mainterance
possessions between metropolitan system and western system (New Hope, sub. no. 50: 2).

QCA analysis and draft decision

¢KS v/! O2yaARSNAR GKFG YSONRBLRfAGEY LISI{ mK2 dzNJ
use of the western system's infrastructy particularly given that there is limited ability to
YENBKFEE GNXrAya 6Sad 2F w2a8622R G2 YFIEAYA&AS d

“*® Queensland Rail applied a similar approach to propose coal train path allocati@nfzaye for the
Macalister to Columboola section for pi®95 assets of 42.5% (i.e. 85% metro adjustment of 50.0% path
allocation).
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8.4.2

The QCA considers that the metropolitan blackout effect has no bearing on the
prudency/imprudency of capital spendirmince 1995, as it only applies to assets that were in
place before coal services began in 1995 and were not built for hauling large volumes of coal.
Therefore, it is appropriate to apply the metropolitan blackout to the-p885 assets to ensure

that Queeasland Rail did not get a return for capacity that was not available to coal trains.

That said, stakeholders retain very divergent views on the impact of the blackout period.
Queensland Rail proposed an even lower blackout period of 12.1% than in iteabrig
submission of 15%. Likewise, other stakeholders considered the QCA's estimate of the blackout
period of 22% to be conservative.

The QCA and its consultant, B&H, have further considered the blackout period in light of
stakeholder comments. Howeverp tdate, the QCA has not received compelling new
information to change its view.

In this regard, B&H advises that:

A more robust method of determining capacity is through a dynamic simulation, extended over a
f 2y 3 LIQRIaB ndickted it may provideigdence (such as train control charts or log
records) to quantify the degree of alignment in maintenance possessions of the Western System
and Suburban System. This data has not yet been made avdB#ite September 2014211

These matters have been comunicated to Queensland Radfat has informally agreed to
provide further information on the closure program for the western and medidgan systems
master train plans demonstrating what actually occurred and a static saturation model of the
master tran plan.

Given this, the QCA is inclined to retain its earlier view of a metropolitan blackout period of 22%
and will revisit this matter as part of forming a final view in its pending final decision.

Metropolitan system

Surat Basin coal trains travel thiglu the metropolitan system for more than omgiarter of

their journey from mine to port. Queensland Rail proposed (consistent with the QCA's 2009
draft decision) that the tariff derived from a cost builg for rail infrastructure between
Rosewood and Qaimnboola (i.e. west of Rosewood) be applied to coal services' travel across the
metropolitan system (i.e. east of Rosewood).

Queensland Rail said this was reasonable as it was likely the metropolitan asset valuation would
be high and subsequent optimisatiamd allocation processes would be complex.

Queensland Rail said its proposal relied on the assumption that capital spending was
proportional to the shares of gross tonne kilometres between the metropolitan and western
systems. This would mean that thariff per '000 gtk for one section would not be
unreasonably increased by spending on another section (Queensland Rail, sub. r8).36: 7

New Hope did not support Queensland Rail's proposal as other freight services paid 'much
lower tariffs through the retropolitan system' and it was fair and equitable that all freight
services paid a similar tariff through the suburban network.

The QCA in its consultation paper proposed to accept Queensland Rail's broad approach of
extending the tariff derived for the ikinfrastructure between Columboola and Rosewood, so it
applied for the sections of the metropolitan system used by coal trains.

However, the QCA did not accept Queensland Radisthat there would be a consistent split
in future capital investmenbetween tracks to the east and west of Rosewood.
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Rather, the QCA considered there needed to be an explicit mechanism for Queensland Rail to
recover coal and freightspecific investment in the metropolitan network. It proposed to do
this by deriving arannual revenue requirement using a metropolitapecific asset base, while
fixing the remainder of the tariff for crossing the western system and indexing it by CPI.

The QCA said there had been substantial -B&Eked investment in the metropolitan system
and a metropolitan asset base for incremental capital spending wprddide Queensland Rail
with revenue to cover the rebates on those AFDs.

Stakeholders' comments

The miners and Aurizon said it was right to have a separate tariff asset base for the
metropolitan system, to give incentives to invest.

New Hope said the western system maintenance and operating costs should be extended across
the metropolitan system, it the asset base should not be extended. This would mean that the
metropolitan tariff would reflect operating and maintenance costs consistent with the western
system, plus a return on and of cesdecific spending on the metropolitan system since 1995
(New Hope, sub. no. 50: 1&7).

Yancoal said that extending the western system tariff across the metropolitan system was

Wdzy RSNE Gl yRI 6t S oldnided @i2eyi dtfer@ SNy linfitesl | cgad specific
AYFNI AGNHzOGdzZNB Ay (p:d). acaidsSyQ 6, yOo2rfs &adzm o
Yancoal and New Hope said that given the potential for a split that would have ARTC managing

the western system and Queensland Rail managing the metropolitan system, the QCA should
consider separating the asset bases and/or tariffs for the twatesgs. Yancoal said this would

W @2AR FdzidzZNB LINRofSYaQ o, lyO2Its adzomd y2d pH
result in combined tariffs higher than the tariff that was approved if the network was not

divided (New Hope, sub. no. 50: 16).

Queera f YR wl Af &aFAR Ada WAYAGALIE @GAS6Q gt a GKI
system tariff across the metropolitan system was reasonable. However, it was concerned that

GKS v/! LINRBLRAalIf ONBIFIGSR I WRS TFriglbioFu@herY S i NB LJ2
consider the matter (Queensland Rail, sub. no. 51: 30).

Aurizon also said its analysis of the way the metropolitan asset charge had been derived showed
that 20 yearsremaining lie had been used for the assets atitht was different fromthe
western system asset lives used elsewhere in the QCA's consultation plpesked that the

QCA clarify the way the charge was derived (Aurizon, sub. no. 48: 33)

QCA analysis and draft decision

The QCA proposes to retain the treatment of the meulitan tariff that it set out in the
consultation paper.

As stakeholders have suggested, a separate and transparent approach for the metropolitan
tariff will be particularly important if the western and metropolitan systems end up under
separate ownersip or management.

The QCA notes that New Hope has suggested extending the operating and maintenance costs
from the western system across the metropolitan system, but not extending the-based
costs (i.e. the return on and of capital).
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8.4.3

Howeve, the QCAconsiders that it is reasonable for coal services to pay for a portion of the
capital cost of the existing metropolitan network, and that the simplified approach set out in
the consultation paper is a reasonable way to do this.

Moreover,asQueensland Ralilas not presented an alternative approach, and has said its initial
view is that the consultation paper approach is reasonable, the QCA sees no reason to change
its position.

Accordingly, the QCA proposes to set the metropolitan tariff so that it giveer@dland Rail an
incentive to make efficient investments in the metropolitan systam

(@) maintaining an asset base for future investment to support coal and freight traffic in the
metropolitan system and using it to derive an annual revenue requirement

(b) usng all metropolitan coal services, including paths used by services to the Ebenezer
loading point, to calculate the component of the access price that recovers the
metropolitan asset base

(c) fixing the remainder of the tariff for crossing the metropolitarstgyn at the level derived
in approving the 2013 DAU, and then increasing it annually by CPI.

The QCA confirms the analysis by Aurizon that the metropolitan asset charge in the consultation
paper was modelled in such a way that the remaining life wase2@sy and did not decline in
each year of the roflorward. In this draft decision, the QCA has corrected the treatment of
depreciation of the metropolitan asset base to be consistent with the approach for other similar
assets in the western system. Thigans that the assets are depreciated over 35 years, on a
straightline basis.

Form of regulation and tariff structure

The QCA's 2009 draft decision, atgl2010 pricingdraft decision set out a price cap form of
regulation for the western system coalriff. The western system coal tariff was based on the
undertaking's pricing principle that, for the purpose of assessing revenue adequacy on a
capacity constrained system, the QCA could assume all services were paying the highest tariff
(2008 undertakingcl 6.3.1(b)(ii)).

Queensland R&12013DAUproposed toretain that revenue adequacy provision from the 2008
undertaking. It proposed a twpart tariff, split between a train path charge, and a weight-
distancebased component (i.e. $/'000 gtk his was consistent with the structure in the QCA's
December 2009 draft decision and June 2010 pricing decisions.

LdzZNAT 2y &l AR 200HAYrapbsalyvas asymnietri€) as it gave all the benefit of
efficiency improvementge.g.through reducedcosts or increased volume® Queensland Rail.
At the same time, Queensland Rail was protected from downside risktaksy or pay
arrangements that would largely recover revenue lost to 4pemformance of contractual
serviceqAurizon Holdings, sub. n@3: 1:12).

In its Jue 2014 consultation paper, the Q@#foposed b accept Queensland Rail's proposal for

a price cap as it provided incentives for Queensland Rail to support volume increases. The QCA
also supported a twapart tariff (i.e. half being aper train pathchargeand the other half a
volume and distancebased charggas:

(@) both tariff components gave Queensland Rail an incentive to find extra train paths, and
to work with train operators to find ways to use more intensively the existing paths
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(b) the train path charge limited the gains for increases in volumes per rail consist (i.e.
increases caused by abexal investment in newolling stock), as it did not vary with
cargo size.

The QCA noted there wa®mepotential for tariffs paid bycoalservices to recover more than
100% of the posi995 assets from the histoatcost tariff, under a price cap approach, if actual
volumes were higher than forecast volumes. However, since the tariff would only be for the
term of the undertaking, any oveecovery of revenues would be reassessed andeteat the

end of the fouryear tariff period.

Stakeholders' comments

Aurizon said it favoured a price cap for the western system because a revenue cap did not
provide an incentive for Queensland Rail to delithe additional capacity that was available
but not contracted (Aurizon, sub. no. 48: 17, 26).

Aurizon said the take or pay mechanism, combined with the price cap approach, was flawed as
it had the effect of allowing Queensland Rail to use take or pagxteed its target revenue
without exceeding its target volumes (Aurizon, sub. no. 4&3%6

However Aurizon said the twpart tariff proposed by the QCA blunted the incentive for
Queensland Rail to increase payloads per train. It said that a stligh@nnn 3JG1 OKF NAS
provide a stronger incentive for Queensland Rail to increase axle loads to 20 tonnes, and would
provide the extra revenue to help pay any associated maintenance costs if train weights
increased (Aurizon, sub. no. 48:-28).

New Hqe said it favoured a twpart tariff, as that allowed the benefits of efficiencies from
higher capacity trains to be shared (New Hope, sub. no. 50: 18).

Stakeholders also said the tariff should be clearly split between the metropolitan system and
the wesern system, for transparency, to address the potential that the two systems will end up
with different owners and to ensure that the correct investment recovery and incentives were
provided for each system (New Hope, sub. no. 50: 19; Yancoal, si2:AJ.

QCA analysis and draft decision

The QCA agrees with stakeholders that a price cap provides appropriate incentives for
Queensland Rail to provide additional capacity. The QCA therefore proposes to accept the price
cap approach that Queensland Rail lpagposed in the 2013 DAU, consistent with the pricing
approach that has applied in the 2006 and 2008 undertakings' western system tariffs.

The QCA notes Aurizon's argument that a -paet tariff based on gtks would provide
Queensland Rail with an everegter incentive to increase volumes. However it is not evident
that the increased incentive would be more effective than that from the-pvaot tariff. In any
case, the twepart tariff also has the effect of rewarding Queensland Rail for providing
additional train paths, while giving incentives for efficiencies in the downstream (i.e. abdye
market that increase train capacity.

Further, the twopart tariff creates a distance taper that encourages development of coal
resources, which is in the publiterest.

Therefore QCA proposes to retain the tpart tariff that Queensland Rail has proposed,
consistent with the tariff that has applied in the 2008 undertaking, as amended with new prices
in 2010.
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8.4.4

The QCA agrees with stakeholders that a clear spthecharges between the western system
and the metropolitan system will aid transparency, particularly if the two systems end up under
different ownership or management. These prices are set out bel@&ation8.4.4.

The QCA also notes Aurizon haoatalled for changes to the wadgke or payis calculated.
This is discussed &ection 3.5 of this draft decision.
Tarifflevel

Queensland Rail proposed a tariff of $22.22/'000 gtk based on the methodology in its
submission.

Stakeholders said the westesystem tariffs were much higher than those charged on other
comparable and competing rail systems including the Moura system in central Queensland, and
the Hunter Valley coal network in New South Wales. This meant that, even though their on
mine costs wee low, the rail costs made their operations uncompetitive (New Hope, sub. no.
44: 59; Peabody, sub. no. 45:21 Yancoal, sub. no. 47:2).

The QCA in its consultation paper proposed a number of changes to the costs and allocations in
Queensland RailBAU, including:

(@) ametropolitan blackout of 22% (compared with 15% proposed by Queensland Rail)
(b) acapital indicator of $81.7 million over the feyear undertaking period

(c) maintenance spending of $86.0 million over the four years

(d) operating costs of $20.#illion over thefour years.

The QCA used these inputs to calculate two different tariff options, consistent with the DORC
train path allocation and the histoatcost approaches discussedSection 83.2

For theDORG@pproach, the QCA applied:

(a) atrain path allocation to coal of 72.6% (50% for Macalister to Columboola) and annual
volumes of 7.5 million tonnes

(b) anopening asset value for Rosewood to Columboola of $259.0 million.
This gave a tariff of $17.21/'000 gtk, split into $4220 per train path and $8.61/'000 gtk.

For the historial cost approach, the QCA estimdt¢hat a price of $13.59/'000 gtk would
provide for recovery of post995 capital spending of $133.3 million, amoing operating and
maintenance costs, but nothing for p®95 assets. This would be split into $3,332 per train
path, and $6.79/'000 gtk.

Stakeholder submissions

The miners and Aurizon reiterated their past comments that western system coal tariffs were
much higher than those in competing coal systems, while Queensland Rail said it was not the
QCA's role to take into account the effect of shimtm cost pressuresr market conditions on
vdzSSyatlryR wkAfQad Odzadi2YSNA®

vdzSSyatltyR wlAf alFAR GKS v/ AaK2dzZ R WRSUOSNX¥YAY
pure building blocks, with the approved reference tariff being a reasonable return that is not
influenced by et SNy £ FIF OlG2NAR 6KAOK SEA&G G | LI NIAO
no. 51: 27).

Queensland Rail said it had demonstrated its goodwillards the coal industry reinstating
largelyat its costthe Toowoomba Range after the 2011 floodsnd, in a similar veint said it
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might chooseto negotiate directly with end users for price relief as a temporary subset of the
ceiling price in cases of genuine hardship (Queensland Rail, sub. no. 51: 29).

vdzSSyatltyR wlkAft £ &a23 aNB IRIZNEWEY (6 | By WydzS SS/EaAf & (
O2YLI NB LINAOSa ¢gAGK 2GKSNJ O21f agdadsSvao Wi R2d
other systems risks contradicting the pricing principles by forcing comparability where there are

valid costsand/oNA 41 RAFFSNBYyOSaQ 6vdzsSSyatlyR wkAf X &dzx

Yancoal said that if Queensland Rail took a{@mm view and priced at a level that assumed

higher tonnages, then there was a stronger chance that mines could expand. For example,
Yancoésaid thatits Cameby Downs mine (that uses the Columboola loading point) had plans to

expand from 1.4 million tonnes to 8 million tonnes (Yancoal, sub. no. 52N&y Hope said

OKFG 6KAES GKSNB 41a | Nxal] GKFG KAIKDd LINAROSaA
vdzSSyatlyR wlAf Qa | aadibeldwiall tariifceuldiiow westers sydtem2 @ S
volumes tobe at leas0 million tonnes (New Hope, sub. no. 50: 14).

QCA analysis and draft decision

The QCA notes the comments from coal miners that a lpigte for coal haulage on the
western system will stifle growth or cause the industry to shrink. It also notes the comments
from Queensland Rail that relative prices are not a matter the QCA should consider.

While the QCA does not consider that it is @reled from taking into account relative prices, it
accepts that such comparisons are among a range of factors that it must take into account
when assessing a tariff under the approval criteria in the QCA Act.

In the case of the western system tariff, tfi@CA considers it may be in Queensland Rail's
interest to adjust prices to stimulate demand, given the potential for both Queensland Rail and
its customers to capture benefits from economies of scale if volumes rise.

However, the QCA has in this assessmieused on ensuring Queensland Rail receives a
reasonable return on its investment in the western system, and recovers efficient costs of
providing belowrail services (ssl38(2)(b) and (g) and 168A(a) of the QCA Act). At the same
time, it has had regal to the other approval criteria, including the efficient operation, use of
and investment in Queensland Rail's infrastructure and the interests of access seekers and
holders (ss. 138(2)(a), (e) and (h)).

With those criteria in mind, based on the factoisalissed in the earlier sectionstbfs chapter
(Chapter 8), the QCA has applied:

(@) a metropolitan blackout of 22%

(b) acapital indicator of $81.7 milligi$78.8million in June 2013%K)ver the fouryear
undertaking period

(c) maintenance spending of $87.0 nali($81.5 million in June 20138Yyer the four years
(d) operating costs of $18.9 milligi$17.8 million in June 2013&Yer the four years

(e) atrain path allocation to coal of 68.8% (41.2% for Macalister to Columboola)

(H  annual volumes of 7.5 million tonnes7(Weeklyloadedcoal paths)

() anopening asset value for Rosewood to Columboola of ¥lslion.

This gives a tariff of $129/'000 gtk, split into $3%10.13 per train path and $15'000 gtk. This
is 36% lower than Queensland Rail's proposed 204 3ariff of $22.22/'000 gtk, and 26 lower
than the 201314 tariff of $18.56 that applied under the existing (2008) undertaking.
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The breakdown of thenain componentsofthe / ! Q& LINRPLI2&ASR GFNAFFSE (KS
tariff Queensland Rail proposed in its June 2013 DAU is illustratédjume 8below. It shows

GKIFIG GKS v/ ! Q& LINeLRalt AyOfdRSa vYzad 2F GKS
and almost all bthe post1995 asset costs. The hifangeis the lower amount proposed by

the QCA foithe return on and of prel995 assetswhich reflects the application of the QCA's
assessment of asset values (see Section 8.3.2 of this draft decisida)noted hat the lower

FY2dzyd F2NJ 2LISNY GAy3 Oz2ada Ay GKS v/ ! Q& LINRLIRZ
the operating costs proposed by Queensland Rail and a lower allowance for tax.

Figure 8: Cost breakdowoomparison for2013-14 tariffs
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QCA Draft Decisior Escalated 2008 Queensland Rail
undertaking tariff proposal

Note: a)Asset costs are comprised of return on and of capital. b) Operating costs include an allowance for tax.

It is noted that, for the period of the 2013 DAU (2@13 to 2016 17) the volume and distance
based charge will be $I/5/'000 gtk for both the westerrsystem and the metropolitan system.
However this is likely to change when tsebsequentundertaking is approved, given the
proposed treatment of the metropolitan tariff (segection8.4.2).

The western system train path charge is divided int&$289 for the western system (i.e. west
of Rosewood), and¥®1.24 extended across the metropolitan system (i.e. east of Rosewood).

Metropolitan incremental asset charge

The QCA has also calculated the additional train path charge for the metropolitan incremental
asset base, as discussed3ettion8.4.2. It has amended the asset lives to 35 years (increased
from 20 years used in the consultation paper) to be consistent with the treatment for the
western system.

The metropolitan opening asset value is $12.28ioni) largely reflecting the spending on new
coalonly holding tracks at Fisherman Islands, that were built during the @®¢ariff period.
The required addition to the 20534 charge to recover the return on and of capital on this
amount is $98.&/train path.

Ebenezer trains will pay the $24/'000 gtk tariff extended from the western system, plus this
additional charge of $988ltrain path.
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The total metropolitan system train path charge, for trains originating in the western system,
will be $1089.42 (the $991.24 charge extended from the metropolitan system, plus the $88.1
metropolitan asset base tariff).

Draft decision &

i The QCA requires Queensland Rail to amend its proposal to include a western sy
coal tariff of $1429/'000 gtk, based on tle assumptions and inputs set out in thi
Chapter 8. The tariff will be levied on the basis :of

(@) for trains originating in the western system
0] an AT1 tariff component of $2.5'000 gtk
(i) an AT2 tariff component of $518.89 per train path for the western
systam and $1,08.42 per train path for the metropolitan system
(including the $98.8 metropolitan asset tariff)
(b) for trains originating in the metropolitan system
(i)  an AT1 tariff component of $14.29/'000 gtk
(i)  an AT2 tariff component of $98&/train path (the metropolitan asset
tariff).

i For the purposes of the take or pay mechanism discussed in Section 3.5 of this
decision, the annual target revenue for 20¢84 for the western system is $38.
million and for the metropolitan system it is $12.million.
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INVESTMENT FRAMEWCORKANNING AND COORATION

9.1

The 2013 DAU should provide stakeholders with clarity and certainty on Queensland Rail's
obligations regarding the extensiaf its network.

Part 1 of the 2013 DAU outlines Queensland Rail's investment obligations.

Stakeholders said Queensland Rail has given itself too much discretion and removed any
obligation to extend the network. This is not consistent with the requinesa Part 5 of the
QCA Act.

The QCA accepts stakeholder concerns and has proposed amendments to oblige Queensland Ralil
to extend the network regardless of who funds the extension. The proposed amendments seek
to protect Queensland Rail's legitimate mess interests and provide clarity and certainty to
access seekers in the negotiation process.

Introduction

A key component of an effective rail access undertaking is an efficient, transparent and
accountable capacity and investment framework to underpia tevelopment and investment

in extensions to the rail network. Consistent w138 of the QCA Act, an access undertaking
must have regard to the interests of persons who may seek access to the service as well as the
broader public interest and the Inefits of expanding access to promote competition in related
markets.

The diverse, complex and disparate needs of Queensland Rail's customers requires a flexible
and efficient capacity and investment framework. Queensland Rail's customer base includes
the Queensland Government, coal and bulk resources industries, agriculture and livestock
industries, general freight transportation and rail haulage operators. Any future investment in
Queensland Rail's network must consider mifatieted demand scenarios evthe medium to

long term. However, it must do this concurrently with short term market demand fluctuations
and varying degrees of passenger freight intensity within the Brisbane metropolitan network
and Travdkain.

Queensland Rail has traditionally n@y@d and maintained its network to meet its legislative
obligations as a rail infrastructure manager and to deliver its contracted traffic task. In the last
15 years, Queensland Rail has relied on upfront capital contributions from new customers
where thér access to the service was conditional on asset upgrades to the rail network (e.g.
increasing axle loads, strengthening infrastructure and lengthening passing loops). Upfront
capital contributions were also sought for new spur lines required to conmeatl load out to

the network. These capital contributions typically involved one customer, were structured
simply and provided a funding customer with a guaranteed revenue stream (equal to the return
on and of capital recovered by Queensland Rail thhoagcess charges) over the economic life

of the asset. This approach was adopted by Queensland Rail in the western system and enabled
coal companies to commence operations and export coal through the Port of Brisbane.

The issues associated with user furglirail upgrades became more complex when the QCA
considered these matters in the context of Aurizon Network. This is because user funding
arrangements required for central Queensland mainline and greenfield rail expansions involved
multiple customers andsignificant funding obligations (e.g. the Goonyella Abbot Point
Expansion and Wiggins Island Rail Project both involved significant expenditure of at least $900
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million). Whilst both projects were ultimately funded by Aurizon Network (with side funding
agreements and/or access conditions), coal customers sought the right to fund such projects
without recourse to Aurizon Network's funding demands for an above regulatory rate of return.

The establishment of a balanced user funding rail investment framewask a key outcome

from the Aurizon Network 2010 Acces®dertaking The ARTC subsequently included an
investment and user funding framework in its approved 2011 Hunter Valley Accdegaking

In approving these user funding investment frameworks, @A and ACCC were guided by the
relevant legislative obligations contained in the QCA Act and the Competition and Consumer Act
2010.

Developing an effective and balanced standard user funding framework has been a specific
focus of the QCA since the apped of Aurizon Network's 2010 Acceassdertaking In May

2014, the QCA released a Position Paper on Aurizon Network's 2013 Standard User Funding
Agreement (SUFA) Draft Amending Acagsdertaking(DAAU). This included an independent
report prepared by Gt Samuel which identified a number of third party financing principles
required to deliver a workable, bankable and credible user funding agreement consistent with
the QCA Act.The QCA is working with both Aurizon Network and the coal industry to &nsl

these third party financing principles into a SUFA which would then become a standard
template for future investment transactions.

There are a number of key lessons in these previously approved undertakings and subsequent
SUFA processes that are nafarenced in Queensland Rail's 2013 DAThese needo be
addressed fothe investment framework in the 2013 DAtJbe approved by the QCA.

Indeed, having regard to this regulatory precedent, the 2013 DAU includes network extension
obligations that are ufairly balanced in Queensland Rail's favour. Many of the issues the QCA
raise with the investment obligations in Part 1 of the 2013 DAU are based on previous QCA and
ACCC regulatory decisions covering Aurizon Network and ARTC. Whilst these regulatory
processes are summarised below, Queensland Rail should refer to the detail contained in these
previously approved access undertakings. This will enable Queensland Rail to better reflect its
rights and obligations around the development of extension projedtsin its 2013 DAU. This
analysis will demonstrate that many of the recommendations contained in this chapter have
already been implemented in other rail infrastructure regulatory regimes.

Aurizon Network'snvestmentframework

Aurizon Network's 2010 Accesrdertakingoutlines Aurizon Network's obligations to facilitate,
but not fund, an extension and thigdarty investment in its network. Specifically, Schedule J
(see Appendik) identifies four foundation principles for anfeftive user funding framework.

(@) Aurizon Network cannot be forced to fund an extension other than in accordance with an
approved access undertaking or the provisions of the QCA Act regarding the
determination of accesgisputes.

(b)  To the extent that Aurizon@&work does invest in rail transport infrastructure to provide
a declared service, the QCA can determine the rate of return that is commensurate with
the risk of thatinvestmer.

(c)  Aurizon Network should not be able to exploit its monopmbyver.
(d)  Users show have the right to fund extensions.

While these principles seestraighforward, the complexity of developing an effective SUFA
has been made evident in the period since the Aurizon Network's 2010 Aaoesgakingwas
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approved. Aurizon Network and ti@ueensland Resources Council (representing Queensland's
coal companies) have negotiated for over three years to develop a detailed, viable SUFA. These
negotiations resulted in Aurizon Network resubmitting another SUFA DAAU with the QCA in July
2013. Howeer, it was apparent that stakeholders still had material concerns with the
resubmitted SUFA. After considering the DAAU and stakeholder submissions, the QCA indicated
in its May 2014 Position Paper that the 2013 SUFA DAAU was not a credible competitive
alternative to Aurizon Network exercising its monopoly power in the funding of new extensions.

The May 2014 Position Paper outlined the three overarching principles required for developing
an effective SUFA:

(&) workableqa SUFA must achieve the intendagtapme with an appropriate allocation of
risk and liabilities. It must recognise the legitimate business interests of the access
provider and be in the interests of access seekers and investors in the network. It must
be able to be executed by all pasigvithout negotiation, if necessary

(b) bankableq a SUFA must be financeable by access seekers and third party financiers with
recourse to the funded assets and rights. This requires there be a high level of
confidence that the expected returns will be deligd and that the asset will be
appropriately operated and maintained over its lifecycle

(c) credibleg a SUFA must not create unnecessary risks and uncertainties for users and
potential financiers or overlay unnecessarily high transaction, tax or finance costn
extension project otherwise the funding agreement can never be a credible alternative to
Aurizon Network undertaking the extension itself.

The QCA's consideration of the 2013 SUFA DAAU is ongoing and it is continuing to consult on
the most appropite SUFA financing structure.

The May 2014 Position Paper also highlighted the importance of an effective expansion process
to underpin the negotiation of a workable, fundable and credible SUFA. The QCA is considering
the expansion issues in Aurizon Wetk's 2013 DAU. The QCA understands the need for a
robust expansion process inclusive of a study funding agreement. A customer must be able to
align the development of a rail expansion projectit®internal coal mine investment review
process. A rolat expansion process removes a customer's risk that Aurizon Network could use
its monopoly power in rail infrastructure to hold up studies on expansion projects and extract a
premium from a customer who is constrained by its own investment timeframes foina
project.

ARTC'smvestmentframework

In approving ARTC's 2011 Hunter Valley Acgedsrtaking the ACCC acknowledged the QCA's
decision on Aurizon Network's 2010 Acceasslertaking The ACCC also noted the differences
between ARTC, as a vertigadleparated service provider, and Aurizon Network, as a vertically
integrated service provider. This consideration informed the level of regulatory intervention
deemed necessary by the ACCC.

ARTC's 2011 Hunter Valley Accesdertakinghas a capacity anthvestment framework (i.e.
Chapters 711) which sets out clear and accountable capacity expansion processes to underpin
future extensions to its network to address increasing demand, regardless of who funds the
extension.

ARTC highlighted four key elenmgmssential to a robust, transparent and efficient capacity and
investment framework:
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(@) anannual ARTC Hunter Valley corridor capacity strategy, with a detailed industry
consultation process underpinniig development

(b) processes whereby ARTC will identifyidy, fund and construct additional capacity

(c) processes whereby access holders, access seekers and supply chain groups (Rail Capacity
Group (RCG) and Hunter Valley Coal Chain Coordinator (HVCCC)) and coal companies can
identify investment projects to inease capacity in the network

(d) processes whereby access holders, access seekers, supply chain groups and coal
customers can usdund the study and construction of an expansion project when ARTC
decides it is not willing to fund the study and/or construct texpansion project.

The user funding option is an essential component of ARTC's capacity and investment
framework. In particular, it includes financial and technical criteria to provide an objective test
against which ARTC's expansion decisions can yiewed. These criteria then inform the
ACCC's deliberations on any access disputes brought before them for arbitration.

Whilst not developing a prorma SUFA, ARTC has highlighted that any future user funding
agreement will include the following four eteents:

(@) ARTC and investors are each entitled to receive a regulated rate of return on the capital
they have invested in the Regulatory Asset Base (RAB). This return will reflect the return
on and of the capital each party has invested over the econofeioflthe assets in the
RAB. ARTC will rebate the return to investors as it is recovered through the payment of
access charges and end of yadjustmens.

(b) Defined timelines within which ARTC would deliver a user funded project (from concept
and feasibily assessment through to construction and commissioning

(c) Clarity on project controls and triggers whereby ARTC or other stakeholders can take a
new rail project through each investment study stage to the point where a funding
agreement can be executed for the construction of gejed.

(d) Transparent processesrtugh which ARTC or an investor/coal company can seek ACCC
or RCG prapproval to incorporate a new asset into the RAB.

ARTC is not a construction company and tenders out all construction works to the private
sector. Given legal precedent on standard coencial construction contracts, ARTC has left this
issue to be managed via the standard contracting process, backed up by arbitration and the
commercial courts.

Queensland Railimvestmentframework

In considering Queensland Rail's extension obligaiiotise 2013 DAWNd having regard to the
assessment criteria is. 138(2) of the Actthe QCAconsidersthat Queensland Raghould
provide a robust investment pathway for access seekers to access the declared service in
situations where such access is ditional on an extension to the network being constructed

and commissioned. The QCA is also aware ob#mefits ofconsistency between Queensland

Rail and Aurizon Network's capacity and investment frameworks. This means the QCA is
considering QueenslanRail's 2013 DAU in light of recent developments in Aurizon Network's
SUFA DAAU and 2013 DAU processes.

Importantly for the QCA, Queensland Rail's capacity and investment frameshadd be
balanced in a way which protects the legitimate business interes Queensland Rail whilst
providing regulatory certainty that an extension pathway exists and can be triggered by an
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access seeker or an access seeker's customer, irrespective of whether Queensland Rail or a third
party funds the extension.

In considemg a more balanced capacity and investment framework in the 2013 DAU, the QCA
has focused on how Queensland Rail has proposed to deal with these matters in its 2013 DAU,
namely:

(@) Obligation to Extendcl. 1.4.1 of the 2013 DAU)
(b)  Funding Arrangementgl6.1.4.2 and 1.4.3 of the 2013 DAU)

9.2 Obligation toextend

The QCA Actllows the QCA to make an access determination requifingensland Rail to
extend the network or permit the extension of the network if it is required by an access seeker
in order to gain acess to the declared rail servigs. 118(1)(d)) However,the QCA cannot
require Queensland Rail to fund the costs of exdemgthe network(s. 119(2)(cf).

The QCA considers th@ueensland Rasihouldprovide certainty and clarity regarding how an
access seeker can obtain access to the network when an extension to the network is required to
provide that access.

vdzSSyatlryR wlAfQ&a Hnmo 51!

The 2013 DAU obliges Queensland Rail to extend its network when an access seeker requires an
extension to access ¢ghnetwork and Queensland Rail is willing to fund the extension. The 2013
DAU defines an extension to include an enhancement, expansion, augmentation, duplication or
replacement of all or part of theetwork (excludingprivate infrastructure).

Where Queeasland Rail decides (in its absolute discretion) that it will not fund the extension,
then the 2013 DAU only obliges Queensland Rail to discuss funding options with an access
seeker or an access seeker's customer and use reasonable endeavours to negutiateter

into a funding agreement on terms agreeable to both part@sl(4.1(b)).

Moreover, the 2013 DAU identifies a number of extension prgpeetonditionswhich must be
met by access seekers before Queensland Rail will extend the network. A momthese
preconditionsgive Queensland Rail discretion to decide whether or notptezonditionshave
actually been met.

Queensland Rail's proposgedeconditionsare:

(@) Theaccess seeker funds the costs and expenses to be incurred by Queensland Rail in
connection with construction and meets Queensland Rail's creditworthiness test (this
test is not defined)d]. 1.4.1(a)(iii))

(b) Queensland Rail bears no cost or risk in relation to constructing, owning and managing
the extension¢l. 1.4.1(a)(iv))

(c) Theacces seeker obtains all necessary authorisations and other consents required for
Queensland Rail to construct the extensich1.4.1(a)(v))

(d) Theaccess seeker obtains all rights and interests in land which in Queensland Rail's
opinion are necessary for thextension ¢l. 1.4.1(a)(vi))

*" UnlessQueensland Rail has voluntarily agreed to do so within its access undertaking (s. 119(4A)).
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(e) Theextension meets Queensland Rail's technical, safety, engineering and operational
requirements and does not adversely impact on existing capacity or Queensland Rail's
legitimate business interestsl(1.4.1(a)(vii))

()  Theaccess agreements underpinning the extension are executed on terms and
conditions satisfactory to Queensland Rell 1.4.1(a)(viii))

(g) Theaccess agreements have become unconditional except for conditions relating to the
construction of the extensiorcl. 1.4.1(a)(ix))

(h)  All construction, funding, operational and other arrangements relating to the extension
have been executed and become unconditiormall.4.1(a)(x)).

{O0F1SK2ft RSNAQ O2YYSyia

A lack of balance

All stakeholders said that Queensland Rail's obligation to extend the networkmnbatanced

(New Hope, Glencore, Yancoal, Peabody, Asciano, Aurizon and QRC). They argued the drafting
in the 2013 DAU gives Queensland Rail absolute discretion when deitegmirhether an

access seeker has met all tipeeconditionsrequired for an extension othe network. For
example:

The requirement that QR bears no cost or risk in relation to constructing, owning, operating and
managing the extension is unlikely to everdrhievable (New Hope, sub. no. 3L:

Given the number of items on which QR's opinion, satisfaction or discretion is involved, the
currentcl. 1.4.1 effectively gives QR complete discretion as to whether it should be required to
make an investment in abxtension (Glencore, sub. no. 30).

The 2013 DAU investment framework section 1.4.1a)(iv) indicates that Queensland Rail should
bear no cost or risk in relation to constructing, owning, operating or managing the extension.
Asciano believes that regeiment that Queensland Rail bear no risk is too broad and the
requirement should be limited to Queensland Rail bear no costs of constructing the extension
(Asciano, sub. no. 314)

Definition of extension allows for deferral of maintenance

All stakeholdersvere also concerned with the definition of 'extension’ in the 2013 DAU, namely

its inclusion of a specific reference to asset replacement. They are concerned Queensland Rail
may defer or delay maintenance costs so that access seekers will be requusdrtéund the
replacement of assets as @econditionto renewing existing access rights. There is also a
concern any deferral or delay in maintenance activities within the term of existing access
agreements will adversely impact the contracted standafdservice. Stakeholders have
requestedthat the 2013 DAU incorporate a specific obligation on Queensland Rail to invest in
the network to meet its existing contractual obligations.

QCAanalysis andlraft decision
A balanced framework

The QCA accepts than obligation on Queensland Rail to extend the network must be
implemented in a way which protects Queensland Rail's legitimate business interests in a
manner consistent with the QCA Act. At the same time, an extension obligation must be
sufficiently balaced so access seekers or an access seeker's customer have regulatory and
commercial certainty that an extension can be constructed regardless of whether Queensland
Rail is willing or able to fund it; and within a timeframe which aligns with an accessr'semkn
expansion plans.
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The 2013 DAU is clearly imbalanced. It provides excessive discretion to Queensland Rail when
considering an extension to the network. It removes the QCA's ability to arbitrate any access
disputes regarding an extension to thetwork. It is also silent on the rights of a user funder in
seeking to fund an investment in the network. This makes Queensland Rail's proposal
unworkable and inconsistent with the QCA's undertaking approval criteria in the QCA Act.

A balancing of theights and obligations of all parties to an extension is essential to provide a
workable, bankable and credible investment alternative to Queensland Rail. Consistent with
QCA's position paper on Aurizon Network's SUFA DAAU, Queensland Rail must eddveass i

rights and obligations as well as an access seeker's rights and obligations in gaining access to the
declared service. This means an extension obligation in the 2013 DAU must provide certainty
and objectivity around Queensland Rail's decision ngakiiteria regarding access applications
involving an extension to the network, a transparent, objective and staged investment process
for a third party to fund an extension, clarity on the provision of access to the network and
certainty of the regulatoryeturn payable to the investor in the extension.

Where Queensland Rail and access seekers are unable to resolve differences in the negotiation
of an extension project, then either party must be able to refer the matter for independent
arbitration in acordance with the arbitration processes in the QCA Act and the dispute
resolution processes in the 2013 DAU. Any future arbitration must be able to reference
legislative obligations and clearly defined, objective decision making criteria in order toeresolv

a dispute.

Accordingly, the QCA requires amendmentgltd.4.1 of the 2013 DAU so that access seekers
have a genuine alternative to obtain access to the network when access is conditional on an
extension to the network and Queensland Rail is unwillongund. In addressing the lack of
balance in Queensland Rail's investment framework, the QCA is seeking clarity, objectivity and
reasonableness on Queensland Rail's:

(@) investment decision making process

(b) eligibility rules for parties to fund an extension

(c) financial capacity test to be met by funding parties

(d) obligation to extend where it is at no cost to itself

(e) technical, safety, environment and land responsibiitie

()  obligation to maintain the operational integrity of the network.

These recommendations are consistent with the QCA's approach with Aurizon Network and the
ACCC's approval of ARTC's 2011 Hunter Valley Armbssaking
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Draftdecision 9.1

i The QCA requires Queensland Rail to amend the extensions provisionspnojposal
(cl.1.4.1) to:

(@ remove all discretionary references in Queensland Rail's decision to extend

(b) include an obligation on Queensland Rail to extend the network regardless
which party funds the extension.

Thirdparty funding

The 2013 DAU refers bnto an access seeker or an access seeker's customer being a User for
the purposes of negotiating a user funding agreemehtl(4.1(b)(i) and (ii)). The requirement

for a funder to be an access seeker or an access seeker's customer is unnecesgictlyeres

and should be amended to include a reference to an access seeker's nhominee or an access
seeker's customer or nominee.

The QCA's May SUFA Position paper identified that a key element of an effective SUFA is its
ability to be funded by both userand third party financial institutions. If a SUFA is not
financeable through thirgbarty debt and equity markets, its utility is limited to those users with

the financial capacity to absorb the risks associated with a SUFA. The QCA recommends
Queenslandrail broaden the investment base to third party financiers to increase the ability for
rail operators and their customers to secure the most efficient investment funding for an
extension to the network.

Significant resources have been expended by Auridernwork, industry stakeholders and the

QCA in obtaining expert technical, legal, financial and tax advice on developing a workable,
bankable and credible SUFA. There is little merit in the QCA duplicating this process with
respect to Queensland Rail's ZD DAU. The QCA expects that many of the technical, legal,
financial and tax issues to be resolved through the SUFA process, will be applicable to
Queensland Rail. Accordingly, the QCA recommends the 2013 DAU require Queensland Rail
take account of any&A developed, or which is being developed, by Aurizon Network, when
negotiating a funding agreement with an access seeker.

Draftdecision 9.2

1 The QCA requires Queensland Rail to amend the extension provisions in its proj
(cl.1.4.1) ta

(@) provide forthird-party funding of an extension to the network

(b) have regard to, as far as it is relevant to Queensland Rail, the SUFA develg
or which is being developed, by Aurizon Network.

Financiaktapacitytest

The 2013 DAU gives Queensland Rail the abilifidtate the financing terms and conditions
through which an access seeker is to provide funding for an extension prdjdc(1(a)(iii)).

(@ The inclusion of the word# advancéimplies Queensland Rail would require an access
seeker to pay 100% of ciggl upfront to Queensland Rail. In situations where the project
may have a long construction profile (i.e. 6 to 18 months), Queensland Rail could
financially benefit from any unspent capital sitting in its bank balance over the life of the
construction griod.
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(b)  The inclusion of a financial capacity test satisfactory to Queensland Rail creates
uncertainty on what financial tests might be applied to access seekers and how those
financial tests might be applied to different access seekers.

A financial capaty test must exist to protect Queensland Rail from the default risk in an
extension. Where an investor in an extension suffers financial difficulty and is unable to fully
meet funding obligations, then it is not in Queensland Rail's legitimate businesssts to be

left with a halffinished extension, unpaid construction and commissioning costs and/or a need
to incur substantial costs removing a partly constructed extension from the network.

At the same time, a financial capacity test must be reastmabbjective and efficient.
Examples of objective financial tests include:

(@) theapplication of a 100% Bank Guarantee to cover the construction costs of the
extension. This financial test is waived where investing companies have an investment
grade credirating. This approach is proposed by Aurizon Network in its SUFA DAAU with
additional safeguards around the provision of a defined level of project funding upfront
and rollingthree-month cash calls

(b) theapplication of a 100% Bank Guarantee to coverdbs& of termination and returning
the network to its preextension standard.

Draftdecision 9.3

i The QCA requires Queensland Rail to ametsdproposedextensions provisionso
that its proposal €l. 1.4.1) include clear, objective and transparent finandidests to
be applied to investors in user funded extension projects.

No costtest

The 2013 DAU removes Queensland Rail's obligation to extend the network in situations where
it bears any cost or risk in constructing, owning, operating and managingeension
(cl. 1.4.1(a)(iv). This limitation is not consistent with the requirements of the QCA Act.

Sectiors 118 and 11%f the QCA Acare focused on not incurring the costs of an extension.
They make no reference to the ownership costs of an extensincluding maintenance,
operating and management costs. Section 119 empowers the QCA to make a decision relating
to the ownership of an extension asset.

In the 2010 Aurizon Network Accassdertaking the QCA took the position that the contiguous
and interrelated nature of any extension to the existing rail network meant that any user
funded expansion must be owned, maintained, operated and managed by Aurizon Network.
The QCA has not received any information that would lead it to change this position.

Accordingly, the QCA considers that whilst an access seeker or access seeker's customer or
nominee may fund the extension, ownership of that extension asset (and its attendant
responsibilities) will reside with Queensland Rail. This means the fundinegraent in the

2013 DAU is the funding mechanism for developing and constructing a network extension and
the access agreement is the funding mechanism for maintaining, operating and managing of the
network, inclusive of the extension. In a situation whapproved reference tariffs exist,
Queensland Rail can seek a tariff adjustment to reflect the incremental increase in costs
associated with owning the extension asset. This should address Queensland Rail's concerns
regarding the costs of an expansioratfit owns.
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The 2013 DAU provides an additional discretion in favour of Queensland Rail with respect to
executed access agreements. The 2013 DAU stipulates that Access Agreements for capacity
inclusive of the extension must be on terms and conditionsstatiory to Queensland Rail

(cl. 1.4.1(a)(viii)). This caveat undermines the validity of an executed Access Agreement
negotiated consistent with Part 2 of the 2013 DAU. It also means that if an access seeker for
capacity created by an extension wantsttigger an access dispute, the QCA would not be able

to arbitrate where Queensland Rail has applied its discretion on whether an Access Agreement
is satisfactory or not.

The QCA is of the view that if Queensland Rail is not willing to execute an Agrsssiént for

the capacity created from the extension, the access seeker should maintain the right to trigger
the dispute resolution provisions in the 2013 DAU and have it arbitrated by the QCA according
to Part 2 of the 2013 DAU.

The 2013 DAU also inclesl reference to Access Agreements, funding, operation and other
agreements relating to the extensionl.(1.4.1(a)(ix) and (x)). The clause unnecessarily gives
Queensland Rail absolute discretion to agree to an Access Seeker's request to proceed without
those agreements becoming unconditional. This is an unnecessary qualification. To the extent
both parties are willing to vary any of the terms agreed in the Access Agreement or Funding
Agreement, it is a commercial decision for both parties.

Draftdecison 9.4

() The QCA requires Queensland Rail to amend the extensions provisions in its pro
(cl.1.4.1) to:
(@) remove Queensland Rail's discretion to decide if an Access Agreement's te
and conditions are satisfactory to Queensland Rail where an extensidomeing
funded by an access seeker or access seeker's customer or nominee;

(b) acknowledge that an access seeker or an access seeker's customer or non
can fund the design, development and construction of an extension with the
execution of a funding agrement;

(c) acknowledge that an access seeker or an access seeker's customer will fur
the management, maintenance and operation of the network (inclusive of th
extension) with the execution of an access agreement; and

(d) obligeQueensland Rail to extend the network if funding and access
agreements have been executed.

Technicalsafety, environment andandresponsibilities
The 2013 DAU provides for an access seeker to:

(@) obtain all necessary authorisations and consents idieatiby Queensland Rail
(cl. 1.4.1(a)(v))

(b) obtain all the necessary rights and interests in land identified by Queensland Rail
(cl. 1.4.2(a)(vi)

(c) design an extension project which meets all Queensland Rail's technical and safety
requirements ¢l. 1.4.1(a)(V).

The inclusion of discretionary language in the development ofpifeeonditionsimpinges on
the QCA's ability tandertake a balancetkview of Queensland Rail's decisions with respect to
the extension project. The QCA considers thatl @reconditionsto an extension and any
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decisions made with respect to th@econditionsshouldbe subject tothe dispute resolution
process in the 2013 DAbkludingreview by the QCAThis means discretions, such@sterms
satisfactory to Queensland Raihust bedeleted from these clauses.

The QCA acknowledges the technical, safety, environment and land obligations are necessary
preconditionsto constructing an extension. Importantly though, is what party to the extension
should hold responsibility for ensuriran extension complies with projegreconditions The

2013 DAU implicitly recognises that when Queensland Rail funds an extension, Queensland Rail
will accept responsibility for complying with thepeeconditions However, responsibility for
suchprecorditionsis not easily transferred to the access seeker or an access seeker's customer
when a third party funds the extension.

Information and structural asymmetries exist when developing of an extension project for
Queensland Rail's network. Queensland Rail owns the existing network, owns or has rights and
interests in land underneath the infrastructure, is responsible for cginglwith authorisations

and consents for the new extension, sets the engineering, operational and safety requirements
for the network. Queensland Rail will own, operate and maintain the extension asset being
funded by an access seeker.

In many circumstnces Queensland Rail is the entity required to initiate and obtain the
necessary authorisations and rights/interests in land. Queensland Rail is also the entity that
must provide all technical and service standards to underpin the design, study anductiost
stages of an extension project.

In this regard, the QCA has previously noted that:

... [a]n expansion of the network will often involve expanding part of the roglr mainline
infrastructure (e.g. passing loops and duplications or other modificatto existing assets)
[Therefore] significant operating difficulties would be created if fiseded infrastructure were
owned by the funding users. (Q&&ptember 201(B2)

... feasibility studies and detailed design work should take place irrégpeaf which party or
parties ultimately fund an expansion. (QG&ptember 20182)

... the Authority sees merit in an arrangement where QR Network can request funding for a
feasibility study from access seekers. Any such funding should be subjectsésfanding
agreement. Thus users who have funded a feasibility study should be repaid through the same
arrangements as applies to user funding for the entirety of the expansion project, (QCA
September 201®B4)

The QCA believes the access seeker'gatibn to comply with thesgreconditionsmust be

jointly shared by Queensland Rail. Specifically, Queensland Rail must use reasonable
endeavours to assist an access seeker to develop an extension project and comply with all
necessary projegireconditins.

At the same time, the QCA acknowledge that Queensland Rail should not internalise the costs
incurred in providing this assistance. Where Queensland Rail's assistance and involvement is
required, it is reasonable that an access seeker must reimkalr§gueensland Rail's reasonable
costs incurred, including funding any land purchases which may be required. Reasonable costs
incurred by the access seeker will be treated as a cost of the project and included in the RAB if
the extension is commissioned expensed if the project is shelved.
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Draftdecision 9.5
w The QCA requires Queensland Rail to amend the extensions provisions in its pro
(cl.1.4.1) to:
(@) remove all discretionary language applied in decisions on whether an
extension complies with the extensiopreconditions
(b) give Queensland Rail and an access seeker joint responsibility for complyin
with all the preconditionsset for an extension

(c) oblige theaccess seeker to reimburse all of Queensland Rail's reasonable ¢
expended in assisting the extensigroject complieswith the extension
preconditions

Operationalintegrity of thenetwork

The QCA notes that Queensland Rail's definitiolextensian' is consistent with the definition

of extension in the QCA Act. Nevertheless, stakeholders have raised genuine concerns about
the uncertainty of Queensland rail's statutory and contractual obligations under the 2013 DAU
and executed access agreements particular, stakeholders are concerned that Queensland
Rail may seek to defer or delay maintenance so users are required to fund replacement works.

The QCA is of the view that the meaning of the words enhancement, expansion, augmentation,
duplication aml replacement must be interpreted in the context of the stated intention of an
extension which is to add to the network to enhance, increase capacity or duplicate part of it. It
is not the replacement of existing assets that simply maintain the capablflithe existing
network. This is expenditure incurred as part of Queensland Rail's normal expenditure to
maintain the operational integrity of the network.

The QCA therefore considers it more likely that the use of replacement in the context of the
definition of extension is to be interpreted to involve the notion of where an existing part of the
facility is being replaced by something equivalent but better in terms of releasing additional
capacity in the system or increasing the functionality of the metww The QCA does not
consider the meaning of replacement as used in the definition of extension in the 2013 DAU to
include any capital expenditure which essentially repairs and renews the existing network.

However, to put this matter beyond doubt, tHeCA recommends that the 2013 DAU include a
specific obligation on Queensland Rail to maintain the operational integrity of the assets in the
RAB and manage the network so rail operators can operate train services consistent with their
contracted access fgs. This approach is consistent with the maintenance obligation
contained in Queensland Rail's existing standard access agreement. Elevating the principle into
the access undertaking simply recognises that Queensland Rail's obligation to maintain the
network underpins its provision of access services to access holders.
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9.3

Draftdecision 9.6

i The QCA requires Queensland R@ilamend its proposal so that it inserts aew
clause in the access undertaking (potentially in Part 4 of the access undertakin
oblige Queensland Rail to maintain the operational integrity of its netwo
consistent with the:

(@8 Network Management Principles
(b) Operating Requirements Manual
(c) access rights contracted with access holders.

Fundingagreements

Consistent with the QCA Act, where Queensland Rail is unwilling to fund an extension to the
network, Queensland Rail must facilitate an access seeker or an access seeker's customer or
nominee to fund an extension in order to obtain access to the network.

In this regard, Queensland Rail said:

Section 137(2)(g) of the QCA Act specifically provides for an access undertaking to include terms
relating to extending a facility.

In the event of an access dispute, section 118(1) of the QCA Act recognisescist ac
determinations may...require the access provider to extend, or permit the extension of, the
facility’ or'...require the access provider to permit another facility to be connected to the facility

Section 119(2) of the QCA Act states that.. & #luthority makes an access determination that
requires or permits the extension of a facility [and] none of the costs of the extension are to be
paid for by the access provider.

In the case of the Aurizon Network and ARTC rail networks, significant asrkeen done in
identifying key SUFA funding principles and establishing regulatory processes to facilitate third
party investment in rail networks. These principles and processes are outlined in Aurizon
Network's 2010 Accessndertaking Aurizon Networls SUFA DAAU regulatory process and
ARTC's 2011 Hunter Valley Acagsdertaking

Clausesl.4.2 and 1.4.3 of the 2013 DAU vieabeen considered in the context of these
regulatory precedents. The QCA is firmly of the view that the-fuseting principles inaded

in the 2013 DAU must facilitate the development of a credible funding alternative. The
intention is to enable third parties to finance the costs of an extension to accommodate an
access seeker's capacity requirements and timeframes

vdzSSy aft [200RDAUI A £ Qa
Queensland Rail has proposed limits on its obligation Queensland Rail to enter into negotiations
with access seekers on the funding of an extension. In particular, Queensland Rail said:

Cl. 1.4.1(b)(2) use reasonable endeavours to negotiateaaimely basis, and, if terms are
agreed, enter into arrangements with that access seeker or that access seeker's Customer (as
applicable) (User) in relation to the funding of the Extension.

Cl.6.1.2 identifies that any dispute, complaint or questionstween Queensland Rail and an
access seeker in relation to any provision of timdertakingwill be resolved in accordance with
the dispute and complaint resolution processes (Queensland Rail 2013 DAU)

Claused..4.2 and 1.4.3 of the 2013 DAU outline kewyngiples for a SUFA to:
(&) be consistent with the 2013 DAUI.(1.4.2(a))
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(b) provide a return to Queensland Rail no greater than the regulated retiirh.4.2(b))

(c) not use a financing structure which adversely affects Queensland Rail with respect to tax,
duty and accounting treatment<l. 1.4.2(c))

(d) protect Queensland Rail's legitimate business interedtd @.2(d))

(e) notresultin Queensland Rail bearing any cost or risk in relation to constructing, owning,
operating or managing an extension or as a resithe financing structureq(. 1.4.2(e))

()  require Queensland Rail to construct an extension efficiently and to operate and manage
the extension consistent with Queensland Rail's operation and management of the
network (l. 1.4.2(f))

(g) provide the investor iran extension with the return on and of capital over the economic
life of the asset. The return on and of capital invested is equal to the revenue on and of
capital which Queensland Rail recovers from access charges which can be directly
attributed to the capacity created by the extension. The application of this clause is
made subject to, among other things, Queensland Rail not being adversely affected by
the payment of the rebatec{. 1.4.3).

{GFr1SK2ft RSNEQ O2YYSyia

Regard to Aurizon Network SUFA procssse

QRC referenced the Aurizon Network SUFA process being considered by the QCA. QRC
recommend including high level SUFA principles in the 2013 DAU, but without locking in a
specific financing structure. QRC's preference was to leave further detail ofindrecing
structure and associated standard contracts to be progressed through the Aurizon Network's
SUFA DAAU process. However, QRC did recommend the 2013 DAU include a trigger mechanism
to enable access seekers and access holders to require Queensidnd &evelop a SUFA for
approval by the QCA. QRC said the trigger mechanism should also empower QCA to develop its
own SUFA if Queensland Rail's SUFA is not submitted or is rejected by the QCA.

Principles to be balanced

Glencore pointed out that user fding principles need to be balanced to protect access holders
and access seekers from Queensland Rail's ability to exercise monopoly power.

Cl.1.4.1(b) 2013 DAU merely provides an obligation to use reasonable endeavours to negotiate a
user funding agrement. At a bare minimunal. 1.4.1(b) should reflectl. 7.5 of the ARTC's
Hunter Valley Acceamdertakingwhich provides for good faith negotiations and the express
power for the regulator to arbitrate the terms of the user funding arrangements where
agreement is not reached. (Glencore, sub. no. 30: 16)

New Hope said a number of Queensland Rail's SUFA principles neglratingto ensure user
funding represents a credible alternative to Queensland Rail funding. Specifically, New Hope
proposed amendmets to provide security and certainty in calculating the return on invested
capital and the monthly cash flows. New Hope said this certainty is fundamental to potential
investors in extension infrastructure (New Hope, sub. no. 33. 1

Obligations to deglop master plans

Stakeholders were also concerned with the absence of any detail on how a user will negotiate
and execute an Access Agreement which requires an extension that Queensland Rail is unwilling
to fund. They argued that the 2013 DAU shouldudel obligations on Queensland Rail to
develop system master plans for key rail corridors within its network.
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Master planning should map out clear and transparent process whereby rail expansions and
related supplychain investments can be planned in suchway that rail bottlenecks are
understood well ahead of customer demand. (QRC, sub. no. 14: 7)

... a transparent master plan would quantify the existing capacity of the West Moreton System
and allow capacity expansion options to be developed to fadlitdtwork growth, while
maintaining the preservation of the commuter system and ensuring that any capacity analysis
undertaken for expansions is not completed in isolation or on an arbitrary basis. (Peabody, sub.
no. 45: 2)

QCAanalysis andlraft decision

The QCA is focused on developing an effective SUFA which provides a competitive alternative
for companies seeking to extend the network in order to obtain access. The development of an
effective SUFA is relevant for both Aurizon Network and Queenslaihd Bath rail providers

have a number of customers who require access to their networks to compete in the
marketplace.

In May 2014, the QCA released a position paper on the nature and content of a SUFA. This
paper represented the QCA's existing thinkargd included a detailed package of measures
designed to deliver a workable, bankable and credible SUFA.

The package of measures is based on two overarching financing principles.

(@) Security and certainty over cash flowiscluding a security agreement taigrantee the
methodology of the rental stream from the investment and mandatory distribution of
rental returns to investors

(b)  Construction, the expansion process and-pmproval- ensuring construction risks and
liabilities are appropriately allocated betee SUFA parties; there is certainty on capacity
being delivered by an expansion; and certainty on the treatment of costs incurred
through the expansion study and construction cycle. This second category relies on a
number of sukelements, including:

® estalishing an expansion process capable of delivering feasibility studies to a level
of accuracy required to provide clarity on the expansion cost to be financed

(i)  allowing investors in an expansion to trigger a regulatory capitabpproval
process to obtaifinvestment certainty the expansion costs will be included in the
RAB for the purposes of calculating rental cash flows

(i)  ensuring SUFA assets are managed, operated and maintained or a non
discriminatory basis

(iv)  providing third party funders with all necessamnyormation to allow them to
undertake a robust financing and risk assessment prior to execution of a SUFA.

Aurizon Network's SUFA DAAU process is not expected to be finalised prior to the release of this
draft decision. Nevertheless, the QCA is in atposto provide guidance to Queensland Rail
with respect to the funding principles which must be included in the 2013 DAU.

These principles must form the basis for any SUFA negotiation between Queensland Rail and
access seekers an access seeker's dosner or nominee. Where funding negotiations are not
successful, there must be an option for either party to refer a dispute to the QCA for arbitration.
In the event of a dispute, the QCA will consider the dispute with reference to these overarching
invegment principles.

The QCA has considered the above matters and stakeholder comments by:
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(@) providing clarity on the foundation investment principles by requiring provisions similar
to those in Schedule J of the 2010 Aurizon Network at Appdadix

(b) increasing ertainty around the financial returns to be earned through thrakty
investment in the network

(c) providingbetter clarity on processes to trigger an expansion

Foundationinvestmentprinciples

The QCA believes the 2013 DAU should include a schedule atnire principles, not
dissimilar to Schedule J of Aurizon Network's 28ddessundertaking Queensland Rail should
be obliged to negotiate a funding agreement underpinning an extension to the network
consistent with these principles. If any party t@thegotiation triggers an access dispute, then
the QCA will arbitrate that dispute consistent with the investment framework principles.

Draftdecision 9.7
() The QCA requires Queensland Rail to amend éx¢ensionprovisions in its proposa
to:
(@ includea new schedule which is similar to Schedule J of Aurizon Network's
2010accesaundertaking
(b) require any funding agreement negotiated between Queensland Rail and a
access seeker or an access seeker's customer or nominee to be consistent
this new schedie.

Certainty of financial returns from an investment

The QCA accepts that the primary benefit of investing in Queensland Rail's network is the
investment security based on obtaining a regulatory return over the life of the asset. To be a
workable, fundable and credible investment framework, the QCA's May SUFA position paper
highlighted the need for a funding agreement to provide:

(@) security and certainty over cash flowmcluding a security agreement to guarantee the
methodology of the rental strearitom the investment, with mandatory distribution of
rental returns to investors

(b) an ability for investors to incorporate Access Conditions into an extension project to
reflect potential variations in terms and conditions commensurate with thepiskle of
a specific extensidfi

(c) an ability for investors to trigger a regulatory capital fagproval process to obtain
certainty that the expansion cost will be included in the RAB for the purposes of
calculating investment cash flows.

These regulatory protectits are not contained in the 2013 DAU and the funding obligations are
imbalanced in favour of Queensland Rail. In fact, the 2013 DAU:

(@) specifically references that Queensland Rail is not obliged to provide returns to an
investor if Queensland Rail is adwadgsaffected by the payment stream

“An example where Acce€onditions have been approved is in respect of the QCA's approval of WIRP Access
Conditions.
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(b)

(c)

(d)

(e)

(f)

is ambiguous in the calculation of rental returns because iti@mges certain traffic
types ason-users of any extension asset and so increases the investment risk associated
with the extension

references the need faan extension to not impose any cost or risk on Queensland Rail,
including as a result of the financing structure, funding terms and tax, duty and
accounting treatments

removes the previousl. 6.5.2 of theundertakingwhich provided an ability for
Queensind Rail to apply to the QCA to obtain Access Conditions to an extension to
mitigate the financial risks associated with an extension

does not oblige Queensland Rail, where requested by an investor, to undertake the
Schedule AA regulatory pggpproval proess for an extension

does not oblige Queensland Rail to maintain the extension infrastructure in the same way
it maintains, operates and manages the rest of its rail network (i.e. on a non
discriminatory basis).

Certainty of a revenue cash stream to meeterest and principal repayments from an
investment is of paramount importance to access seekers and third party financiers. However,
in the 2013 DAU, Queensland Rail has created significant investment uncertainty regarding
revenue security and the remolaf key investment protections.

The 2013 DAU must therefore be amended to improve certainty around the financial returns to
be earned through third party investment in the network.

T

Draftdecision 9.8

The QCA requires Queensland Rail to ameitsl proposal so that the funding
agreement provisions in its proposatlé.1.4.2and 1.4.3):

(@) remove all discretionary language

(b) establish the methodology for the rental stream from an investment, with
mandatory distribution of rental returns to investors

(c) enable aninvestor to obtain an independent audit of the rental methodology
and the returns paid over the economic life of the asset

(d) includesclausesconsistent withcl. 6.5.2and related clausesf the 2010
Aurizon Networkundertakingto enable Queensland Raind investorsacting
reasonablyto include Access Conditions to an extension to mitigate the
financial risks associated with an extension

(e) enable thirdparty investors in the rail network to trigger the regulatory pre
approval processe® be includedin Schedule AA to gain certainty over their
investment returns.

Clarity on processes to trigger an investment

Under the QCA Act, Queensland Rail is required to outline the terms, conditions and processes
which an access seeker must follow to trigger an esi@n to enable it to access Queensland
Rail's network.

Capacity and expansion planning processes are a key component of access undertakings
covering coal systems in central Queensland and the Hunter Valley. Aurizon Network and
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ARTC's access undertalsngpntain specific chapters and schedules outlining the processes for
industry consultation and development of system master plans.

(@)

(b)

(€)

ARTC's industry consultation process has an ability for access seekers to initiate and fund
the development of a capacityroject from study phase (concept, pfeasibility and

feasibility) through to the execution of an Access Agreement and Funding Agreement
where required.

Aurizon Network's 2018ccesaindertaking(Part 8 and Schedule A) details the industry
consultation,master planning and customer voting process to underpin significant
expansions.

Despite this regulatory precedent, Queensland Rail removed from the 2013 DAU any
reference to the coal rail master planning provisions contained in Schedule FB of its
undertaking. It is unclear why this was done, particularly given Queensland Rail
undertook its own master planning process with thewit Isa Rail Corridor Study in
2012.

Accordingly, the QCA recommends the inclusion of industry consultation, master planning and
symmetrical regulatory prapproval processes for extensions to the network. Such provisions
will enable a prospective access seeker to be able to be in a position to commercially negotiate
with Queensland Rail to execute the Access and Funding Agresmegntired in extending and
accessing the network.

This approach is consistent with the QCA's approval of Aurizon Network's 2010 Access
undertakingand the ACCC's approval of ARTC's 2011 Hunter Valley Aodestaking It is

also consistent with a Jer2014 Queensland Parliamentary Committee report on rail freight use
by the agriculture and livestock industries. In this report, the Parliamentary Committee
recommended rail freight master planning functions covering Queensland Rail's network and
credibke user funding frameworks to facilitate rail projects to support the agriculture and
livestock industries.
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Draftdecision 9.9

i The QCA requires Queensland Raildmend its proposal so that iinserts a new
section in the extension provisions (followingl. 1.4.3) which outlines the capacit
and investment process Queensland Rail will follow to facilitate extensions to
network. This new section must include the following elements:

(@) an annual master planning process for each of the major corridors in
Queensland Rail's networkn consultation with relevant stakeholders

(b) areasonablestaged pathway through which an access seeker or an access
seeker's customer or nominee can require Queensland Rail to
undertake/oversight the concept, prefeasibility and feaébility stages of an
extension project;

(c) study funding principles for access seekersftmd all of Queensland Rail's
reasonable costs in managing/conducting eastudy stage of an extension
project leading up to the execution of a SUFA and an access ageeé and

(d) aregulatory preapproval process through which Queensland Rail, an acces
seeker or an access seeker's customer or nominee can obtain QGA pre
approval to an extension to the network.

QCAreviewtriggermechanism

The 2013 DAU obliges QueensldRdil to use reasonable endeavours to negotiate a funding
agreement on a timely basis. Any disputes which may occur through a negotiation process may
be referred to the QCA for arbitration.

It is anticipated that the 2013 DAU will be finalised priothte conclusion of Aurizon Network's

SUFA DAAU process. The specific SUFA issues being considered by the QCA in the Aurizon
Network DAAU process are critical to the establishment of a workable, fundable and credible
funding agreement. It is important amutcomes with respect to Aurizon Network's SUFA can

also be applied within the context of the Queensland Rail access undertaking.

To ensure consistency between the Queensland Rail and Aurizon Network investment
frameworks, the QCA recommends the 2013 Dxdllde a review trigger for the QCA to review
capacity and investment principles in the 2013 DAU to address any new issues that may emerge
from Aurizon Network's SUFA DAAU. The review trigger must also give the QCA the authority to
request Queensland Ralevelop a SUFA for submission to the QGhouldQueensland Rail

not submit a SUFA or submit a SUFA which is not approved by the QCA, then the QCA will
develop a SUFA to apply to Queensland Rail.
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Draftdecision 9.10
i The QCA requires Queensland Rail @&mnend its proposal so thatthe funding
agreement provisionsd]. 1.4.2) include a review trigger to allow the QCA to
(@) reconsider the capacity and investment framework during the term of the
undertakingand require Queensland Rail to submit an amended capacity ar
investment framework
(b) require Queensland Rail submit a SU&Ad Standard Study Funding
Agreementto the QCA for approval
(c) to preparean amended capacity and investment framework asdJFAthe
framework documents)f Queensland Rail fails teubmit these framework
documentsor the framework documentssubmitted by Queensland Radlre
not approved by the QCA.

175



Queensland Competition Authority Glossary

GLOSSARY

|

ACCC Australian Competition and Consumer Commission
AFD Access Facilitation Deed

ARTC Australian Rail Track Corporation

AUl Queensland Rail's 2013 DAU (2au3to 201617 period)

B&H B&H Strategic Services Pty Ltd

|

CPI Consumer price index
CQR Central Queensland coagion

DAC Depreciated actual costs

DAAU Draft Amending Access Undertaking
DAU Draft Access Undertaking

DBCT Dalrymple Bay Coal Terminal

DORC Depreciatedbptimised replacement cost
DTP Daily train plan

|

TI
@]
<

Financial Capital Maintenance

|

gtk gross tonne kilometre

|

HVCCC Hunter Valley Coal Chain Coordinator

IAP Indicative access proposal
IRMP Interface risk management plan

|

JR Act Judicial Review Act 1991 (QId)

|

=~
Q
=
3

kilogram per metre

i

MEE Modern engineering equivalent

MTP Master train plan

|

NMPs Network management principles
NPV Net present value
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ORM Operating requirements manual

QRC Queensland Resourc&ouncil

RAB Regulated asset base

RCG Rail Capacity Group

|

SAA Standard Access Agreement
SUFA Standard User Funding Agreement

|

TIAct Transport Infrastructure Act 1994 (Queensland)
Tkm Train kilometres

TSC Transport service contract

TSE Trainservice entitlement

i

WACC Weighted average cost of capital

WSAR Western system asset replacement project
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Appendix AStakeholder comments on the Operating Requirements Manual

APPENDIX ATAKEHOLDER COMMERN THE OPEREIREQUIREMENTS MANUAL

Topic

Description of issue/resolution

QCA position

Interface Risk Management

1)

Interface risk management sets out the process for
developing an interface risk management plan (IRMP) &
risk management processes. It also deals with risks to t
environmentsuch as the management of noise,
community liaison and contaminationcl(2)

Asciano said residual risks were not explicitly dealt with
the interface risk management clauses, so it was not
certain which party was responsible for managing them

The Q@ recommends rénstating part 8.1 (interface risk
YIyF3a8ySyid LINROS&aauv 2F ! d
undertaking. It sets out a balanced approach to interfac
risk management, which has been previously developet
by Aurizon Network and the QCA through successiv
regulatory periods.

The approach in part 8. deals with general interface
responsibilities, and risk assessments as well as the
principles for the interface risk management plan and th
interface risk management process. It also sets up
technical aspectsuch as the provision of assistance by
the network provider andolling stockauthorisation as
well as audit, inspection and review principles.

Specific aspects covered in the interface risk managem
plan are:

(&) monitoring, awareness, competence (of the
operator) and complaint handling as well as the
audit, inspection and review regime

(b) sharing of all relevant information, that is reasonakb
available, between both parties

Specific aspects covered in the interface risk managem
process are:

(c) provision ofcertainty on environmental standards,
such as noise levels, while leaving scope for the
access provider to change the requirements to
ensure consistency with applicable laws

(d) provision of clarity to operators to avoid issues suc
as incorrect or too muchformation and specific
role allocations in emergency responses
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Topic

Description of issue/resolution

QCA position

(e) management of residual risks, while they should by
dealt with by both parties, according to defined
processes that identify residual risks and allocate t
most appropriate party to deal witthese.

2. Interfacerisk management plan

)

¢tKS Lwat WieLAOlIftt&aQ ARSy
measures to manage risks and responsible parties to
implement the control measurescl(2.1)

L dzZNAT 2y &dzZA3S&aGSR OKEFy3IAy
62NR WAYOfdzRSQ Ay GKA&a Of
clarity.*

v/l F3INBS& sAGK ! dNAT 2y Q3
G§SNY Wi e LkeBded. Ré&pQAcing this terin)&iti
WAYOf dzZRSQ Attt LINRGARS OF
content of an IRMP.

3 The IRMP specifies the control measures agreed betwe Asciano said there should be a requirement for both See row 1.
Queensland Rail and the operator to manage interface | operator and access provider to handle such requireme
risks to an acceptable level, including requirements for | WS @Syt & Q|
monitoring, awareness, competence (of the operator) al
complaint handling as well as tlaeidit, inspection and
review regime. €. 2.1(b)(iii), iv))
3. Interface risk management process
(4) The interface risknanagement process deals with the Asciano said that the obligation for the operator to Seerow 1.
review or amendment of an interface risk assessment o provide information on products transported should be
with the IRMP. Queensland Rail proposed that both limited to the type of information required on a
parties nominate qualified representatives to ensure the manifest.#
the information provided is accurate. To identify risk,
Queensland Rail and the operator are proposed to prov
information to each other.q(. 2.1(b)(iii))
(5) As part of the interface risk management process, Aurizon said Queensland Rail should specify the applici See row 1.
Queensland Rail proposed that both parties should noise levels and limits.*
provide information to each other to assist with the
identification of risks, of any applicable noise levels or
limits. l. 2.2(b)(i)(D))
(6) As part of the interface risk management process, Aurizon argued this was too broad and requested See row 1.

Queensland Rail proposed that the operator provide
Queensland Rail with information onehypes of products
or commodities to be transportedck 2.2(b)(ii)(B))

flexibility depending on the type of traffic. For example,
Aurizon said information for containerised traffic varied
and Queenslandd& should focus on particular concerns
might have in the transportation of dangerous goods for
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Topic

Description of issue/resolution

QCA position

the purposes of thé&angerous Goods Att

@)

As part of the interface risk management process,
Queensland Rail proposed that the operator shibu
provide Queensland Rail with the locations of any
waterways. €l. 2.2(b)(ii)(D))

Asciano and Aurizon argued that Queensland Rail shoy
provide information on waterways as part of their role a
the manager of the rail corridor.*#

QCA agrees with stakeif RSNRa adza3Sai
this information is readily available by Queensland Rail.
However, the operator should also inform Queensland |
of matters that may impede the effective operation of th
network.

(8) As part of the interface risk managent process, Asciano and Aurizon said that Queensland Rail should | See row 1.
Queensland Rail proposed that the operator should clarifyhow the required information was materially
provide Queensland Rail with the anticipated different from the requirement to provide information
SYGANRYYSyiGlt AYLI OG 27F ( regarding the details of any additional hazards, risks an
network. €l. 2.2(b)(ii)(E)) non-compliance that was required undet. 2.2(b)(ii)(A).*#

9 As part of thanterface risk management process, Asciano and Aurizon said that this clause was phrased | See row 1.
Queensland Rail proposed that the operator provide broady. Queensland Rail should clarify information
Queensland Rail with any information in relation to requirements in relation to incident and emergency
anything referred to in section 4cl(2.2(b)(ii)(G)) response in the IRMP.*#
4. Risk to the environment

(10) | In relation to risks to the environment, Queensland Rail| Aurizon said that there was a lack of acknowledgement| QCA agrees with Aurizon and recommeadsptingan

proposed that the operator speo#s measures, to preven
risks to the environment such as exceeding applicable
y2ArAaS8S t850S8ta FTNRY (i Ki3z))e

the dual responsibilities between operator and network
provider with regard to noise mitigation, the cumulative
nature of activities contributing to noise issues and the
lack of baseline data by Queensland Rail. Aurizon adde
that there was also no distinction between areas of high
noise concerns such as urbasriédors with high track
curvature and steep gradients with non built up areas.
lfaz2z GKSNB gl a y2 NBTESO(
NFAEf 2LISNFG2NRa 20f A3 GA2
was no transparency to the operator regarding their
potential exposure to risk relative to the negotiated
position between Queensland Rail and the Queensland
Government in relation to the transport services
contract.*

evenly handed approach by-festating part 8.2
SYGANRYYSyGlLtf NmR&a] YIlyl 3¢
HAaMn dzy RSNIF{Ay3d t NI yd
sets out a balanced approach to environmental risks thg
the operator commissions a suitably difi@d person,
reasonably acceptable to both parties, to prepare an
Environmental Investigation and Risk Management Rey
(EIRMR), identifying:

(a) possible risks of environmental harm arising out of
the proposed use of the rail infrastructure

(b) the manner in vhich the operator proposes to
address the identified risks, as well as the roles an

responsibilities.

Queensland Rail should provide all relevant information
the third party for the preparation of an EIRMR.

Queensland Rail will determine the adequatyhe
EIRMR. Assisting Queensland Rail with this determinati
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Description of issue/resolution

QCA position

the operator should disclose all relevant information to
Queensland Rail.

(11) | Inrelation to risks to the environment, Queensland Rail| Asciancand Aurizon said that Queensland Rail should b QCA recommends that Queensland Rail undertakes
proposed that prior to commencing train services, the | responsible for baseline assessments where required.*; regular baseline monitoring as part of the EIRMR.
operator should have an environmental management Queensland Rail should provide any baseline data such
system in place that conduct baseline monitoring to the level of soil contamination to the operator before the
establish benchmarks that allow for a comparison of operator enters the network. The operator should have
environmental values before and after the operator NAIKG G2 | dzZRAG vdzSSyatl yFR
accessed the networkck 2.3(g)(iv)(B)) 2LISNI G62NRa O2y@SyASyOSo

Both parties should make baseline data available to eac
otherin a timely manner.
Safeworking Procedures and Safety Standards
5. En Route Locomotive Provisioning

(12) | Queensland Rail proposed that an operator must ensur, Aurizon said that provisioning should be negotiable on | QCA recommends that provisioning should be subject t
that no en route locomotive provisioning occurs in respg mainlines with low traffic volumes. Aurizon understood| negotiation. Provisioning should occur in a readuaa
2F GKS 2 LISNI { 2dtBr@iseiadidediby & | that provisioning on a mainline could cause capacity los manner where the operator does not helg other train
Queensland Rail and the operatoel.3.5) and lower the efficieng of the rail network. However on | services (e.g. on lines with low traffic volumes).

lines with low traffic volumes, provisioning would not
result in capacity loss issues and so should be negotiak
6. Competence ofNorkers
(13) | Queensland Rail proposed that the operator must provi{ Asciano and Aurizon saidahthere was no transparency | v/ ! F ANBS& A GK adl 1 SK2fF

to Queensland Rail the names and positions titles of all
0KS 2LISNI §2NR&a Faaz20Al GSa
managed or controlled by Queensland Rail.3.6(b))

of the purpose of providing a list of names and position
GAGESa F2NIFHEE 2F GKS 2138
railway corridor.

Asciano and Aurizon added that there was a general
260t A3 GA2Yy (2 Syagdand 2 LISN
accreditation. Assurance to Queensland Rail was provi
Al GKS 2LISNI 6§2NRa + OONBR
requirements that each of their associates must hold an
maintain qualifications, under any law or under an IRMF
relation to any entry onay railway corridor managed or
controlled by Queensland Rail.*#

GKS 2LISNFGi2NRa 206t A3F0GA2Y
undertaken appropriate training. QCA recommends thal
assurance to Queensland Rail nteeyprovided via the
2LISNF G2NDR& | OONBRAGEGAZY
demonstrated in the course of an audit if required.
Increasing information requirements pose unnecessary
compliance costs on the operator.
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Incident and Emergency Response

(14) | Incident and emergency response refers to incident and Asciano said that there needed to be a requirement on | QCA recommends #iastatingcl.T 2 F | dzNA T 2
emergency management and response and sets out ho Queersland Rail to have incident and emergency respol This will provide a balanced risk allocatiorthe
the operator should provide assistance to Queensland | plans and discuss these plans with operators to ensure| management of emergency response. This clause sets
in major investigationsc(. 4) that the plans of both parties were aligned.# an emergency response plan, developed through
negotiation between the operator and the network
provider, providing both parties with clarification about
cleanrup and reporting responsibilities. dtso outlines the
responsibilities and obligations for reporting regarding
environmental reporting and risk management.
7. Incident/ Emergency Management
(15) | As part of the incident/emergency management Asciano and Aurizon said that Queensland Rail shoul | See row 14.
requirements, Queensland Rail proposed that the redraft this requirement to clearly define reporting and
opeNJ 12 NDa SYSNBSyOé YI ylI 3| clean up responsibilities as well as responsibilities to ng
consistent with emergency management standards and the Environment Authority. *#
must include requirements for relevant authorities to be
informed immediately of any incidentcl(4.1(b)(iv))
(16) | As part of the incident/emergency management Asciano said that Queensland Rail should clarify the Seerow 14
requirements, Queensland Rail propodédt the method and the party that was responsible for the
2LISNI G2NRa SYSNBSyOe& Yl yl cleanup after anincident. If no clarification was provide
consistent with emergency management standards and Queensland Rail should refer to a document where this
must include the method for the cleaup of any was outlined in moreletail.#
substance caused or contributed to by an incident and
may harm any person, property or the environmefa.
4.1(b)(v))
(17) | As part of the incident/emergency management Asciano and Aurizon said that Queensland Rail appear¢ See row 14

requirements, Queensland Rail proposed that the

2L NI G2Nna SYSNESyOe Yyl
consistent with emergency management standards and
must include requirements for all incidts and all
measures taken in response to incidents. This informati
is proposed to be recorded on a central registet. (
4.1(b)(vi))

to transfer reporting obligations to operators.
Stakeholders awsidered Queensland Rail to be in the be
position to keep a central register for all incidents and a
measures taken in response to incidents.*#

8. Incident/Emergency Response
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(18) | As part of the incident/emergency response requiremer| ! dzNA T 2y &l AR GKIF G v dzSSy &f Seerowil4
Queensland Rail proposed to be responsible for the procedures included minimal reference to environmente
overall coordination and management of the response t management associatl with emergencies and incidents.
a network incident. l. 4.2) It suggested clarifying Queensland Rails obligations for
reporting to regulators and management of
environmental incidents.*
(19) | As part of the incident/emergency management Aurizon said that an operator should only be required tq See row 14
requirements, Queensland Rail pased that the O2YLX & gAGK WNBlFazyloftsSQ
operator must comply with all directions given by Rail, as amperator should be able to question a directio
Queensland Rail during the recovery and restoratioh. ( | if they consider that there was additional safety or other
4.2(a)) risk factors that need to be taken into consideration.
Aurizon suggested amending the wording such that it
read: 'the operator must comply with attasonable
directions given by Queensland Rail during the recovery
and restoration'.*
9. Assistance in investigations
(20) | Queensland Rail proposed that if Queensland Rail Asciano and Aurizon said that assistance provided in a See row 14
undertakes an investigation in respect of an incident, th| investigation should be reciprocal, to the extent that the
the relevantoperator must provide Queensland Rail with| operator provided information and emergency assistanc
information and assistance as is reasonably required by to Queensland Rail, while Queensland Rail should be
Queensland Railck 4.3) required to assist the operator. Additionally stakeholde
recommended that copies of draft reports should be
provided to all affected parties for comment befdtee
investigation was finalised.*#
Train Control and Network Planning
10. Operator requirements
(21) | Queensland Rail proposed that the operator must provii Ascianaand Aurizon said they did not agree with the The Q@ recommends rénstating Part 3 of Schedule 3 of

G2 vdsSSyatlyR wlAt GKS RE
controller, including name, positicemd contact details.
The operator must be contactable by Queensland Rail
Train controllers and comply with section 6 at all times,
gKSYy Fyeg 2F (KS 2LISNI 2N
at least 2 hours prior to entering the networkl.(6.2.1)

proposed operator requirements, stating that operators
had 24hour control centres and it was not necessary to
provide the name and position of the Rail Train controll¢
to Queensland Rail separately.*#

L dzZNAT 2y Q&8 wnamn {!!3S 6KAOK
G§KS 2LISNI {G2NDa (Mouicygndrol O2 y
centre. Queensland Rail can obtain from the control
centres the required information at any salfile time.
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(22) | As part of the operator requirements, Queensland Rail | Asciano and Aurizon said that the information The QCA does not consider Queensland Rail's operatol
proposed consultation between Queensland Rail train | requirement was too extensive. They suggested that information requirements are too extensive. However, 1
O2y iNBffSNI YR GKS 2LISNI G 2LISNF G§2NR& NBLRNIAYy3I 20t A consistency, the QCA recommends the information
tNA2NJ G2 F NI AYy NBIFOKAYZ (@ compliance with schedule run times Ee%uéeéneén(tjsszeé&mllar to t}k\lo;e oHtIén?\lynTAgp;ndlﬁfzé
controller must determine whethethe train crew : M 7 - 0z 3
b) scheduled entry and exits to the network i i i
requires relief, and consult with Queensland Rail to: () ) ) y ) ) . AppeAndA'X d?als with 90nsultat|on bet.\'./veen the releyant
o i , (c) managing their train crewn order to achieve these | v dzSSy af I yR wl Af UGUNI AYy O2y
(&) determine times/locations for relief obligations*# crew.
(b) arrange relief for the train crew Reinstating this clause will provide for clarity on
(c) advise of relief arrangementsci(6.2.2) vdzSSyat |l yR wlykegaing déBrauhithtyod
(for example, relaying messages and document
amendments) between the operator and Queensland R
and details obligations and procedures for
shunting/entering and exiting the nominated network an
yards.
(23) | As part of the opertr requirements, Queensland Rail | Asciano said in the event thétK § 2 LIS NI i 2 NI See row 22
LINRLI2AaSR GKIG Ay GKS OlFradltryR GKS 2LINFG2NR&a (NI AY
FYR GNI Ay ONBg OF yQi 02y Queensland Rail should be obliged to relay a message.
train controller may relay a message from one to the
other. (l.6.2.2(e))
(24) | As part of the operator requirements, Queensland Rail | Aurizon said that this clause did not provide for the abili See row 22
proposed that the operator must comply withe to operators to ngotiate exit and entry procedures for
procedures for shunting, entering and exiting yards and| yards. It suggested to continuing the existing access
any other terminating yard procedures provided to the | agreement provisions that, requiring the operator to
operator by Queensland Rail from time to timel. ( advise Queensland Rail of the anticipated departure of
6.2.3(d)) their trains at least two hours before departure, with
permission to negotiate variations.*
(25) | As part of the operator requirements, Queensland Rail | Asciano said that in the event that any of the document| See row 22 and row 27

proposed Radio Procedures, by which Queensland Rail
make the listed train control radio channel coverage ma
available to the operatoron Q&y a f I YR wl A {
¢2 SyadaNB GKIFG vdzSSyat!l yF
train drivers, Queensland Rail proposed that the operats
must ensure that the relevant communications system

used by its train drivers complies with the relevant

at the web addresses listed in this section changed,
Queensland Rail should be obliged to notify the operatg
of the change, even if only to inform thematthe
documents on the website had changed.#
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QCA position

requiremens set out in the relevant IRMR1.(6.2.4)

11. hLISNI 62NRA b20AFAOlN ( Aoptrdlleri 2 v dzSSyatlyR whkAf ¢NIAY
(26) | As part of the operator requirements, Queensland Rail | Aurizon said that Queensland Rail had proposed three | See row 22
proposed that at least 15 min prior to the departure of tfl additional fields for inclusion in the train list to be
2LISNF G2NR& GNFAyxX GKS 2 LIS provided, namely the access agreement, the train route
information about the train service into the nominated | acceptance (TRA) and the accredited operator.
information system in accordance with any procedures | A ;j;on said that the train ID hacamiitionally been the
specified by Queensland Rail from time to tim. ( information that was provided to Queensland Rail to lin}
6.3(b)(ii))- to the TRA, access agreement and accredited operator
Queensland Rail also progg®k G K| & A F { K| Requiring the additional fields would require a system
controller cannot comply witlel. 6.3(b)(ii) because the change with associated costs. Aurizon suggested that
information system is not accessible, then the Queenslé Queensland Rashould be required to justify this new
Rail controller is required to provide a range, but not all| requirement on a cosbenefit analysis.*
the information requested under 6.3(b)(iixl(6.3(c)(i))
12. Train Control Centres
(27) | Queensland Rail proposed to provide train control for th Asciano said that in the event that the document at the | QCA agrees and recommends including a clause that
2LISNI Gd2NRa (NI Aya (KNP dz3K webaddress listed in this section changed then provides that any amendments to the online documents
network controlregions, with details provided on an Queensland Rail should be obliged to notify the operatg should be formally communicated with the operator.
online map. ¢l. 6.5) of the change, even if only to infm them that the
documents on the website had changed.#
13. Network Interface Points between QR Nationahd Queensland Rail
(28) | Queensland Rail proposed to provide network interface, Asciano said that in the event that the document at the | See row 27
points between the Aurizon and Queensland Rail netwd webaddress listed in this section changed then
and proposes to provide details on an online mah.6.6) | Queensland Rail should be obliged to notify the operatg
of the change, even if only to inform them that the
documents on the website had changed.#
Commercial Consideration
14. Safety Notices
(29) | Queensland Rail proposed to give the relevant operator Asciano and Aurizon said that in this provision, The QCA recommends-iestating Part 3 of Appendix 2 o1

notice if a safety incident has or may occur. Itis also
proposed that Queensland Rail will provide details of th

Queensland Rail may give only notice of that incidént, i
Queensland Rail considered that the operator is affecte

{ OKSRdz' S mn 2F | dz2NAT 2y Q&
balanced approach to the communication of safety

185



Queensland Competition Authority

Appendix AStakeholder comments on the Operating Requirements Manual

Topic

Description of issue/resolution
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incidents through a safety alert to the operator, detailing
any requirements thathe operator needs to comply with,
¢KS 2LISNI 2N Ydzad Sy adz2NB
are aware of the contents of the safety alextl.{7.2.1)

by an incident. However, the operator should be able to
determine whether or not they were affected by an
incident.*#

incidents between Queensland Rail and the operator.

It sets out that the network provider uses wdg notices
to communicate safetyelated information about
permanent and temporary changes.

It also deals with the timing and the requirement to
provide notices in a clear and transparent manner.

(30) | As part of the provision of safety notices Queensi&ail | Asdano and Aurizon raised concerns regarding the See row 29
proposed to provide information about permanent or information provision about permanent or temporary
temporary changes to safety requirements, setoutin | changes to safety requirements. Aurizon added that
weekly notices, prior to the change taking effect. Queensland Rail should only provide weekly notices to
Queensland Rail also anticipateshkingchanges outside | operators on a fixed day regarding permanent or
the weekly notice. If so, QueenslandiRalso proposed to | temporary changes to safety requirements, in a clear ar
make available to the operator an abridged weekly noti( transparent manner.*#
that extracts information. The operator must ensure the
0KS 2LISNI d2NRa Faaz20Aalas
the information in each abridged weekly noticel. 7.2.2)
15. Document Control Procedures
(31) | As part of the document control procedures, each Aurizon said that the proposed document control The QCA recommends-iestating Part 6 of Appendix 2 o1
operator must notify Queensland Rail of the name, procedure did notaddress dzSSy af I YR wl A { OKSRdzZ S wmn 2F | dzNRAT 2y Q4
position and contact details far K S 2 LJS NI (i 2 N with regard to the document controller inrelationto alla K Yy RSR | LILINR | OK (2 v dzSSya
who is responsible for document control. The operator | the access agreement. Names were not relevant but regarding the management of updates and revisiohs
must ensure the ongoing distribution of this document t¢ rather positions and contact details. Similar information| these documents.
UKS NBtSglyd 2LeN) G2NDa Hola NBAANBR NBEIFNRAYI vd youever the QCA disagrees with Aurizon on removing
controller. Therefore, remove reference to names.* reference to names and believes this is a reasonable
requirement. Indeed AurizoNetwork requirest in its
own SAAs.
16. Cooperation between Parties
(32) | As partofthe cooperadiy © S ¢SSy LI NIi| Aurizon said that there was a lack of balance in terms 0 The QCA recommends-iestating Part 3 of Appendix 2 o

Queensland Rail proposed that each operator must noti
Queensland Rail of the name, position and contact dete
2F GKS 2LSNIG2NRE aaz20Ail
representative for operational/contractual meetings. €rh
2LISNIF G2NDRa +FyR vdsSSyaftl yF
operational/contractual meetings are required to meet, :

key performance information requested by Queensland
Rail. Queensland Rail provided the position and phone
contact details for Queensland | A £ Q& NXB LINS
required the operator to provide additionally the name g
GKS 2LISNFi2NRa NBLINBaSyditl

{ OKSRdzA S mn 27F ! dzNAT 2y Qa
approach to the informatiomequirements for both
parties, whereby no names for either representative is
required. If both parties agree, the QCA recommends
increasing the requirements for both parties to include t
names of each representative.

186



Queensland Competition Authority

Appendix AStakeholder comments on the Qp¢ing Requirements Manual

Topic

Description of issue/resolution

QCA position

a time and place agreed between both parties to discus
operational/contractual matters. When both parties
agree, either party may invite a gsteto an
operational/contractual meeting.c{.7.4.1; 7.4.2)

Government supported infrastructier

(33) | Queensland Rail proposed to provide government Aurizon said that governmerstupported infrastructure QCA recommends updating the map and including the
supported infrastructure on an online magl.(7.5) maps were out of date. These maps should be included map as part of preliminary information in undertaking.
the preliminary information providedypQueensland Ralil
in the undertaking.*
Glossary

(34) | Glossarydl.9) Aurizon said that the glossary contained references to | QCA recommends Queensland Rail ensures that the
Queensland Railocuments that had been superseded o, documents listed in section 9 and 10 of the ORM (relatil
the customer portal.* to the glossary) are current at the time of publication of

the ORM (post QCA approval).
(35) | Queensland Rail documentd.(10) Aurizon said that Queensland Rail's document listing | See row 34

included documents that were not included on the
customer portal. The list also included superseded
documents. Queensland Rail needed to ensure that the
documentsikted in section 10 of the ORM were-tg
date.*

i * Aurizon, sub. no. 33: 5765
1 # Asciano, sub. no. 31: 170
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APPENDIX BHEORY AND PRACTNCHEHE APPLICATIONDRC

Asset valuation is a critical component of the regulatory task. The two principal methods used to value the
assets of a regulated firm are historical cost and replacement cost. Australian regulators, including the
QCA, typically use a replacement costhmdology to establish the initial RAB. This Appendix reviews the
theoretical economic basis for using replacement cost methodology as well as its practical application.

Introduction

An asset value is a price, and it serves a similar function to tbe for any other commaodity or service.
Prices play a significant role in determining the allocation of resources, how much is produced, how much
is consumed and in what activities does that consumption occur (whether that be as an intermediate
input into a further production process or by consumers as part of final demand). That is, prices are
central to allocative efficiency.

These results are based on the fundamental economic principle of choices made under conditions of
scarcity. This is reflected ihe notion of'opportunity cost For example, if | buy an apple | cannot use
the same money to buy a pear or an orange. That is, the opportunity cost of buying the apple, is the
inability to buy the pear or the orange.

In the theoretical ideal of peetct competition, prices reflect the cost of producing, and the benefit
associated with consuming, an extra unit of outpuEor a product, e price, marginal benefit and
marginal cost will tend to be equated across activities. That is, the price forgsalproduct into one
market or another will be the same and will be the same as producing an extra unit of that product. In a
perfectly competitive market these prices will be readily observable as these trades occur frequently,
there is full informatiom (e.g. no transactions costs) and the product in question is fungible, i.e. it can be
produced and consumed in reasonable lot sizes.

These efficiency properties of a perfectly competitive market tend to be more difficult to achieve for
capital goods wherdrades occur less frequently or where location specific issues affect asset values.
These issues are not insurmountable as, for example, property markets tend to be well functioning albeit
not perfectly competitive.

The efficiency properties a@ompetitive markets deteriorate in the presence of market failures such as in
the case of a natural monopoly (e.g. a railway or a channel at a port). In these cases, monopoly profits
can be earned as prices are no longer set at the valuth@fmarginal cost to th supplier andthe
marginal benefit to the consumer. The declining cost nature of the activity will also act to exclude new
entrants. Regulation can be seen to be the response to this market failure.

However, the regulator must have some sense of antagsee in order to set @ efficientprice for the
efficientuse of that asset. From an economic perspective, the value of that asset should reflect its:

(@) opportunity costc i.e. what is the value of this asset if it was employed in another activity?

(b) efficient replacement cost what would it cost to reproduce, today, the same service potential of
the existing asset?

The answer to those questions would be the same in the limited circumstances of equilibrium in a
perfectly competitive market.

But in thecase of infrastructure that has large and lumpy fixed costs and is location specific opportunity
cost and replacement cost will diverge. Accordingly, there are alternative views on how an infrastructure
asset should be valued.
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First, an existing piece offrastructure that has limited alternative uses should be viewed 'asr&k assét
and should have a scrap value attached to it. This scrap value could well be close to zero given the likely
dismantling and environmental reparation costs.

The second #&rnative is to value the asset at the cost that a new market entrant would bear to provide
the same service potential as the existing asset. The DORC valuation methodology has been developed to
provide a view on this new market entrant valuatith.

Howeve, DORC is an arAength or benchmark assessment that can lack the integrity and informafion
a price, or asset valued, for a good or serife is revealed in the market place through a large number
of repeated and transparent transactionsnd canlead to problems as discussed below.

A third alternative is to use the historical value of the asset. In the case of the initial valuation, it may be
possible to consider what the value would have been had adequate records been maintained.

This appendixconsiders some of the issues associated with trying to thee alternative valuation
methodologies, including DORC, to reveal asset galue

Asset valuation methodologies

From an investor perspective the economic value of a productive asset is tharewnt value of the

future stream of income the assets are expected to produce. This value cannot be used to determine the
regulated firm's allowable revenue because the building blocks model used by Australian regulators to set
prices produces the str@a of income needed to determine the asset value. In other words, the asset
value is a function of the allowed revenue and the allowed revenue is a function of the asset value. The
solution to this circularity problem is to determine the asset value erogsly (i.e. through a cost based
approach).

Two principal methods are used to determine asset values exogenquatgounting or historical cost
methods and replacement cost methods.

Accounting or historical cost methods

Accounting or historical cost rnfeds use the accounting value of an asset rather than the economic
value to determine asset values. The accounting value of an asset is the original purchase price less
depreciation. In cases where an asset is no longer able to produce value for angoitnpay be 'written

down'. The terms 'historical cost' or depreciated actual cost (DAC) are used to denote the accounting
value of an asset, which reflects both depreciation and wadite/ns.

The advantage of a historical cost approach, such as BAKatiit avoids double counting of assets by
limiting the facility owner to a return on funds actually invested notion that is relevant in a regulatory
context. It also avoids the expense and subjectivity associated with determining current assst aadl

is relatively easy to establish, provided data and detailed asset registers are available. A DAC approach
can also provide a good correlation to replacement values, in particular in an environment of low inflation
and little technological change.

However, a DAC approach requires good accounting records to exist on actual costs. Moreover, it does
not address oveengineering or an environment where technological change means that a new entrant
can enter the market in a different manner to the incioiemt.

**The distinctions between a scrap value and new entrant cost arise in the context of sunk assets-and non
contestable markets. In the theoretical ideal oferfectly competitive market, it would be expected that an
asset would have the same value (i.e. has the same earning potential) across a range of alternative uses and
that value would be equal to the new entrant cost.
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Regulators in the USA have placed quite some emphasis on DAC approaches. In those cases, there are
good accounting records and a lestanding relationship between the regulator and the facility owner.

This ensures that the regulated entity neither ovesr underrecovers its incurred costs. These
circumstances generally do not exist in Australia where facilities have been created and operated by
government agencies where the norms of commercial activities (e.g-stamgling accrual accounts and
subjectng investment to prudency tests) have not applied.

Replacement Cost approaches

The second principal asset valuation method is replacement cost. The replacement cost methodology
values company assets at the current market (replacement) cost that woufddeel by a hypothetical

new entrant. For regulatory purposes the replacement cost may be scaled down to reflect the fact that
the actual asset on the books of the company is not new and may have an altered remaining life. This can
be accomplished by sétig the replacement cost equal to what it would be if it had been depreciated to
the same extent as the actual asset on the books. In other words, if the asset is 10 years old, the
depreciated replacement cost (DRC) would be the current market cost lafciep the asset less 10 years

of depreciation.

The hypothetical new entrant test is sometimes justified as providing a result that would be generated in
a competitive marketKahn (1970) submits that:

... the single most widely accepted rule for the gmaace of the regulated industries is regulate them in
such a way as to produce the same results that would be produced by effective competition, if it were
feasible. Kahn, 197017)

This statement may appear to endorse application of the hypotheticalem@vant test to asset valuation.
But Kahn is not suggesting that a monopoly firm should be allowed to charge higher prices based on the
replacement costs of its assets. He is endorsing marginal cost pricing.

Many regulated monopoly investments are gunThat is, the investment has no (or very little) value

except in its current use the opportunity cost is zero. The cost of such investment does not enter a
YIENBAYlIf O2aid OFfOdzZ I GA2Yy ® ¢ KSNBT2NB3> nof2héser a G Sy i
investments is zero (or scrap value) and there is no economic efficiency basis for pricing based on a
replacement cost approach.

However, pricing at marginal cost would force an entity to operate at an accounting loss. Thus there
would be no ikentive for the firm to make the investments. To address this, it has been argued that
there is an implicit regulatory contract that allows firms investing in sunk assets to recover the costs from
their customers in most circumstances. This contract neely allow recovery of the costs actually
incurred bythe firmin order to provide the proper investment incentives.

Depreciated optimised replacement cost

The competitive market standard

Unregulated firms in competitive markets faced with rapid declimethe cost of fixed inputs are forced

to reduce their prices. Failure to do so would invite expansion by existing competitors or new entry from
potential competitors. As a result competitive firmdll choose to writeoff assets that are no longer

productive. On the other hand, a rapid increase in fixed input prices may allow unregulated incumbents

to increase prices without fear of attracting new entry. For example, environmental controls on new
development may increase the cost of entry for potehttampetitors and provide the incumbents with

Fy 2L NIdzyAdGe (2 OKINHS KA 3K S NdomaNdefcSss df that deddd NI a dzt
to induce the firm to supply output.
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There is a widespread belief that prices charged by regulatedopuiy firms should be set as if the
market is contestable. In a contestable market entry and exit are costless. Any attempt by an incumbent
firm to charge prices higher than the competitive level would be immediately thwarted by entry of new
firms willing to charge the competitive price (Baumol 1982).

Regulators use the basic building blocks model to deal with the infeasibility of pricing at marginal cost.

¢tKS o0dAfRAY3I o0f201a VY2RSt T2NJ SO2y2YAO NBBdzZ | GA2Yy
AYFSEFaAo0ftS FYR FAYa F2N I waSO2yR 06SaidQ azftdzixzy ¢
including sunk costs, but no more. The return on and of sunk capital allows for financial capacity
maintenance and ensures the revenue adegpthat incentivises monopoly firms to invest in sunk assets.

In other words, the building blocks model accepts that the competitive market ideal is unattainable and

deals instead with market realities.

As discussed above, RORC valuation is seen asnaans to achieve contestable market pricify a

regulated monopoly by costing inputs at the level a hypothetical new entrant would pay. Pricing
FOO2NRAY3A (G2 (GKAA WKELRIKSGAOFIET ySg SyiNryld G§SadQ
but allow price increases when the cost of entry rises, even if the result is an economic rent. Optimisation

at replacement cost effectively forces the writéfs in the absence of competition.

Application of DORC

An asset on the books would not necasly be replaced with an exact replica. For example, if technology
has improved, assets that originally cost $1,000 might be replaced with equipment that could perform the
same tasks but cost only $500. In this case the existing assets can be ‘optioyiseadduing the old
equipment at the cost of replacing it with the new equipment. The result would be the optimised
replacement cost or ORC. If this value is depreciated to reflect the reduced remaining life of the existing
asset, the value is the DORC.

Optimisation can be applied more broadly. The optimised value of the totality of the firm's assets would
be based on current, state of the art design and technology, with no unwarranted excess capacity. For
example, if a piece of equipment in the asseise would not be needed to supply any of the current
demand, its value would be optimised to zero.

Discussions of DORC are typically focused on the imppisces of equipment and their configuration.

The implicit assumption is that the outputs of timetwork ¢ the services provided are unchanged.
However, the services provided over a network can change over time. The DORC of a network designed
to provide the services for which the network was originally designed may be quite different than the
DOR of a hypothetical network built to provide the services that the market currently demands.

The advantage of a replacement cost approach, such as DORC, is that it may better approximate the cost
a new entrant into the market might face to provide the saleel of service. This is particularly relevant
where there has been ovangineering or significant technological change (e.g. telecommunications) as a
DORC valuation will be lower than a DAC valuation and will avoid the incentives for inefficiemtnew e

and bypass.

Implementation costs of DORC

Opponents of DORC point out that the valuations are complex, expensive and subject to a great deal of
uncertainty. The principal problem is that 'reproduction cost is an imaginary cost' (PHiBig8; 319)

Phillips (following Wilcox 1971) lists the following questions that must be answered in order to do a DORC
valuation:

(2) What is it that is being reproduced: a modern replacement for an old plant, the old plant in its
original condition, or the old plantsat stands today ...
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2) Under what conditions is replacement cost to occur: those originally existing or those existing at
the present time? ...

3) What methods of reproduction are to be assumed? Simultaneous rebuilding of the whole plant
involving largescaleoperations and employing modern techniques, or piecemeal reconstruction
on a small scale with techniques no longer in use? ...

(4) What prices are to be taken as representing reproduction cost: the spot prices of a particular day,
the average prices of a redgperiod, or figures based on forecasts of the future? ...

The complexities that arise with a changing mix of services can be added to this list.

In actual practice the feasibility of DORC accounting depends on the nature of the assets. Engineers may
be ale to provide reasonable estimates of replacement costs for equipment (e.g. sleepers, track, ship
loadersand conveyor belts). However, the cost of civil works is site specific and depends on unknown
contingencies. Therefore, costing civil works capiablematic.

Practical application of DORC

Some of the perceived shortcomings of DORC have been factored into recent regulatory decisions about
whether, and if so, how to apply DORC. As a result, DORC as it has been applied in practice does not
always ahere to the theoretical basis used to justify the method. Many actual regulatory decisions,
including decisions about initial asset values, have deviated from theoretical DORC principles in
fundamental ways$n order to respond to the conceptual problemscussed above

Greenfields versus brownfields

DORC valuation comes in many 'flavours'. Optimisation could be undertaken on a 'scorched earth' or
‘greenfields' basis. The optimal set of assets need bear no relation to the existing network. The network
that the engineers would design and build using current demand and technology could be used as the
basis for the asset valuation.

In practice, DORC valuations often take certain existing network parameters as given. The location of links
and nodes couldoe accepted and optimisation would consider the costs of new, state of the art
equipment to populate the network. That is, the nodes and links could be 'scorched’, but their locations
would be fixed. This is often referred to as a 'scorched node' owtiiields' approach.

Australian regulators have tended to apply DORC on a brownfields basis. However, a hypothetical
efficient new entrant would not care about the specific assets of the incumbent or their configuration.
The hypothetical new entrant widd consider entry using an optimal configuration of nodes using the
most efficient locations.

Specific assets

Even regulators that have implemextt DORC concepts for initial asset valuations have determined that
some assets should be treated differgntITwo examples are land and easements.

In ruling on the appropriate asset valuation method of land acquired by the Sydney Airport Corporation
Ltd (SACL), the ACCC determined that:

In light of the uncertainty surrounding the estimation of opportunitido> A G Aa GKS / 2YYA&&AA22)
that an indexed historic cost basis provides SACL with a return sufficient to provide them with an

incentive to continue operating an airport at the Mascot site. While an historic cost approach does not

necessarily send ate appropriate signals regarding the optimal location for an airport, this decision is

likely to involve an evaluation of the full costs and benefits of alternative locations, not merely the

private costs to SACL. In this regard, an indexed historiz&losttion sends signals at least as good as

{7/ Q4 LINRPLRAlIf® CAdNIKSNN¥YV2NBZ Iy KAAG2NARO O2ad I LILINRI
such an exercisACCQ001:150-151)
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A particular issue with airport land is that valuing the land at gpastunity cost using the value of
adjacent land obviously would produce a distorted result. The surrounding land is presumably much
more valuable simply because the airport has been built adjacent to it.

Similarly, regulators have consistently refusedptace a hypotheticateplacementvalue on easements
despite the fact that they obviously have value for the firm, and a hypothetical new entrant would
typically have to acquire easements in order to build a network. As Yarrow et al (2010) point out:

...an incumbent might have been granted easements in the past in order to facilitate and promote the

development of a utility system. A [hypothetical new entrant] test may ask how much it would cost to

obtain such easements today, which could be a much higlmaber. However, to incorporate such value

into the asset base and, as a result, to raise prices could be considered perverse in circumstances in

which the relevant concessions were granted for the ultimate benefit of the community as whole, as

consumersnot for the ultimate benefit of shareholders. By incorporating the value of past concessions

Ayidz2 GKS aasSiti orasSs yR KSyOS Ftt2eAy3a GKIG @FfdzS G2
on higher allowable prices, a [hypothetical new entrantpregach could lead to an unintended-re

distribution of income from consumers to shareholderariow et al, 201080)

What is being optimised?

Changes in the nature or mix of services provided will impact the optimisation choices. To anticipate
some of tle issues involved in estimating the DORC of rail assets, an optimised passenger and commodity
network may not look like an optimised network for carrying high frequency coal trains from large scale
mining operations. The replacement cost of assets irstdtbr the former would have no relevance to a
network optimised for carrying coal. Moreover, using the hypothetical cost of replacing assets originally
built for one standard of service with assets suited for the new optimal standard of service wodltcero

a result that bears little relationship to the service that is actually being provided to customers.

One implication of calculating replacement costs for a network not suited for purpose for the existing
customer base is that there will also be imsptions for other cost elements. A truly optimised network
design will minimise totat both operating expenditure and capital expendituyeosts. But in evaluating

a study that calculates replacement costs for a network that is by definition achatligptimised needs

to recognise the implications for operating expenses. If the network has not been maintained to
adequate standards for the original purpose, the problems will be exacerbated.

Avoiding double counting of returns

Under a cosbased methdology (including a DORC or DAC methodology), investors receive a return on
their investment through a return on capital (i.e. the weighted average cost of capital) and through a
return of capital (i.e. depreciation).

The core objective of economic regtibn is to protect customers of monopoly suppliers from
inefficiently high prices while at the same time ensuring that monopoly firms have proper incentives to
invest in necessary infrastructure. The building blocks model has evolved to ensure thatmegeals

are met. A key feature of the building blocks model is to provide investors with a return of, and on,
capital sufficient to incentivise investment but not so high as to result in prices in excess of economic cost.

As a consequence, investarsed only receive a return on and of their investments once.

So, for example, if an asset has already bédly depreciated¢ i.e., whose actual life exceeds the
expected useful lifeit should not be revalued and included in the RAB again for theegtment to be
recovered a second time, as this would also be double recovery of the investment.

For some asset classes this could be due to maintenance work. For other asset clasaetatlite
could simply be beyond the period that a regulated entity could have reasonably envisaged they would
last at the time of construction.
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customers wouldghay excessive prices. Value should therefore not be attributed for rate setting purposes
for assets that have been paid for once.

This avoidance of double countifigcluding by placing a zero value assets whoseriginal expected
useful life has exped) is consistent witha DORC valuatiomethodology that seeks to estimate a
reasonableregulatory assetbase by applying an appropriate amount of depreciatiorMoreover, this
approach is also consistent with the principgiefinancial capital maintenance that underlies the building
blocks approach (see Section 8.8f2his draft decisioh

Preventing double counting by valuing thely depreciatedassets at zero would not reduce incentives for
investment in new infrastreture. Future investment will be made by the regulated firm as long as its
investors can reasonably anticipate that future cash flows allowed by the regulator will return the initial
investment plus the opportunity cost of their capital.
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APPENDIX W/ESTERN SEM BACKGROUND

Queensland Rail's intrstate below rail network is declared for access under Part 5 ofCtheensland
Competition Authority (QCA) Act 199%he QCA Act) It is also subject to the terms of the access
undertaking the QCA approved in 2008 aasended by a Transfer Notice at the time of the separation of
the former QR Ltd.

While the entirety of Queensland Rail's instate network is subject to the declaration and the 2008
undertaking, a reference tariff only exists for coal train servicetherwestern system. Pricing for other
train services and the remainder of Queensland Rail's -stige network is subject to the negotiation
arbitration framework and the pricing principles contained in Part 5 of the QCA Act and in the 2008
undertaking.

History of western system tariff

The western system is an ageing line that has not had sufficient volumes to justify upgrading it to a heavy
haul railway standard as has been the case, say, on the Blackwater system in central Queensland.
However, Queenstal Rail has been able to operate and maintain that line in a way that has allowed it to
use the network to transport coal and, in turn, to facilitate the development of coal mines in the Surat
Basin.

The exact condition of that line has not been readilpayent. The QCA and others have had to rely on
information supplied by Queensland Rail to form a view on the condition of the asset and in turn the
value of that asset.

It has become increasinggpparent that the western system is not a hedwul railwa/ in the sort of

terms that would be commonly associated with the transport of bulk commodities (e.g. coal and iron ore)
elsewhere in Australia. For example, it does not have the volumes to take advantage of economies of
scale and the coal trains on theestern system are relatively short, have low axle loads and have to deal
with the scheduling constraints of crossing the Brisbane metropolitan network.

2005/2006 DAUs
A reference tariff focoal services othe western system was first introduced into tB806 undertaking.

QR's 2005 DAU proposed a tpart tariff, with part of the price paid per train path, and the remainder
based on weight and distaned.e. as a charge per gtk.

The proposed tariff was split into three clusters, with the average tafifiby 3 | N2 dzy R cemH ®p n kK W
to 270% higher than tariffs for other western system trafficel more than any tariffs QR charged coal
services in central Queensland

QR did not initially provide a methodology to support its 2005 DAU western systemptanifbsal. It
subsequently proposed an asset valuation of $800,000/km for the 213 km from Rosewood to Macalister
(a total of $170 million), then raised that estimate to $1.5 million/km ($320 million) and later proposed a
replacement cost of $3.6 millionfik ($767 millionQCA, December 2005:-78).

The QCAejected QR's proposed replacement cost approachiaditated that

(&8 QR had 'not proposed a clear or consistent methodology for determining western system coal
tariffs'.
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(b)  An assessment dfiture westan systemreferencetariffs based on replacement costs rather than,
for example, actual book value, should be conduatgttiin a wellaccepted framework such as the
DORC methodology

(c) The actual age of the system assets needed to be considered, as 'mtneyasfsets included in the
valuation either have reached, or are approaching, the end of their economic(lR€# July
2005 74; QCADecember 2005: 77).

¢CKS v/ ! LINRLRASR dtk, bdadeddn The $15 illidnknd gssek valueestimatgdIR

and benchmarked against QR's Moura tariff in central Queensland. The 2006 undertaking ultimately
Ay Of dzZRSR I G MR THis wasF20% lewediman theddocess charges that QR had previously
applied for the western system (QCA, June 2@)6:

. @ GKS WdzyS ljdzr NiISNJ 2F wAanndZ (KS gtk hab BeknyintdéxeddoS & i S Ny
P MM @ ¢ aptk, Which equated to an average haulage cost of around $5.36/net tonne.
2009 DAU

In the 2009 DAU, QR Network calculated a cejtirige for its western system tariffs reflectingmong
other things

(@) a DORC asset value for the rmetropolitan part of the western systeprepared by Connell
Hatch, based on an asset register verified through an August 2007 survey of the rail infaastruct
Connell Hatch, at QR Network's direction, optimised out a number of sidings, maintenance areas
and sections of dual track that were assumed not to be required for a standalone coal network
(Connell Hatch, August 2008: 8).

(b) anallocafon of pre-1995 asets across all (coal and nooal) train paths and posit995 capital
expenditureonly to coal

(c) no adjustment for restrictions on coal trains operating in the metropolitan network
(d) an extension of tariff west of Rosewood across the metropolitan system
(e) anestimate of coalelated maintenance costs

() an estimate of operating costsbased on the average of the standard allocators assigned to Moura
and Newlandgor groupwide costs

(g) the same weighted average cost of capital as for central Queensland
(h)  contracted wlumes from Macalister to Rosewood

vw bSig2N] AYRAOFGSR (KIFIG GKAA YSGiK2R2ft23& O2dZ R 2
traffics on the network west of Rosewood.
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2009 draft decision

The QCA's December 2009 draft decision on the western system tariff had regard for a number of
characteristics that made the western system unlike the central Queensland network, including that

(@) the rail nfrastructure was old and not built to modern standards
(b) the network carried a range of traffics other than coal

(c) the service to access holders was subject to constraints including the small size of the trains and
the interaction with the metropolitan system
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(d) Queensland Rail was charging tariffs two or three times those in central Queensland and other
competing coal supply chains.

The QCA sought to assess the western system tariff based on the building block approach that had been
established for setting co#driffs in central Queensland. It also had regard for precedents set in assessing
the West Blackwater (Minerva) tariff that the QCA had approved in August 2009. The West Blackwater
line hadsomessimilarities to the western system in that it was builttire late 19th century for mixed

freight and passenger services and upgraded in 2005 to allow for Hemycoal services. For West
Blackwater, the tariff was assessed by:

(@) applying a DORC methodology that optimised out assets (e.g. passing loops alidgjghat
were not needed for the coal service

(b) allocating the asset value between coal and ool services based on the proportion of train
paths they used (QCA, March 2009: 6).

The QCA's approach to the western system tariff had a particular focudlamating the costs of the
shared parts of the network between coal and rowal traffics because the western system (unlike the
central Queensland network) has a substantial proportion of-coal services.

To this end the QCA's consultaBt, revieweda DOR@ased asset value for the nanetropolitan section
of the western systenq this was derived by

(@) re-optimising the track to create a common network, including reinstating some duplicated track
and optimising out coabnly sidinggthat the QCA addeahito the asset base after the common
network was allocated between coal and rooal services)

(b) checking the asset register and correcting errors, including adding in turnouts that had been
omitted from the Connell Hatch valuation

(c) adjusting unit rates, inading changes to reflect average rather than peak prices

Nevertheless, the El assessment generally accepted the assumption in the Connell Hatch report that the
assets were half life expired. EIl did not focus on the state of 'invisible' assets, suchaitsofg where
the condition was not readily apparent.

Ultimately, El proposed to reduce the Connell Hatch DORC valuation of $351.6 million (at August 2007) for
the network from Rosewood to Macalister by 18.6% to $286.3 milflon.

In its December 2009 dft decisionthe QCA found thaDR Network'dJNB LJ2 8 SR (| NAGKTF 2 F PH
was excessive The QCA proposed a tariff of $16.81/'09tk that reflectedthe EI DORC assessment and
was based opamong other things

(@) allocating asseten the common networlbetween coal and nowoal traffics based on the
proportion of train paths they used

(b) allocating coabnly assets (e.g. sidings for loading trains) 100% to coal services

(c) removing $22.4 million from the initial asset value to avoid dowabkenting of foreast capital
expenditure that El said was required to bring the infrastructure up to the standard assumed in the
DORC valuation

**The $286.3 million valuation by Easvbased on an allocation of assets east and west of Macalister based on
track kilometres (the same methodology applied by Connell Hatch, which had valued the network from
Rosewood to Columboola). However the El allocation incorrectly attributed sorhe ¢ditinel valuation to
the network west of Macalister that has no tunnels. After this was corrected, the El valuation for Rosewood
to Macalister was $12.3million, or11.2% less than the Connell Hatch estimate.
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(d) reducing the allocation of pr&995 assets to coal to reflect that 20% of potential western system
paths were unavailable becauséthe peakhour metropolitan blackout

(e) extending the tariff west of Rosewood across the metropolitan system

() reducing the maintenance cost allowance to reflEtslower estimates of the efficient
maintenance costs and a lower margin

(g) reducing operatingasts to reflecthalf ofthe average of the standard allocators assigned to Moura
and Newlandgor groupwide costs

(h) accepting the same weighted average cost of capital as for central Queensland
(i)  using contracted volumes updated by QR Network

In response tdhe December 2009 draft decisip@R Network submitted tariff of $16.81/'000 gtkthat

was approved by the QCA.However, in making that proposal QR Network indicated it did not accept
the rationale that sat behind the QCA's earlier draft decisions Trtg@ant that, while a reasonable tariff
had been approved, the QCA's desire from 2006 that a western system taniférbed within a well
accepted framework had not been met.

2013 DAU

The state government split Queensland Rail and QR National (now Auaizthe end of June 2010, in
preparation for privatising QR National later that year. Queensland Rail retained the 2008 undertaking
approved for QR Network, as amended in June 2010 to include tariffs foc20@8 201213, including

for the western syi'em. Since thenQueensland Rail has made a number of submissions of a replacement
undertaking, namely the March 2012, February 2013 and June 2013 DAUs. The June 2013 DAU was the
first one to include a proposed tariff for western system coal traffic013;14 to 201&17.

Queensland Rail's June 2013 tariff reset submission proposed a reference tariff of $22.22 per '000 gtk to
be applicable from 1 July 2013. This proposal was based on key aspects of the QCA's December 2009
draft decision, including:

(@) a DORGbhased asset value for the nanetropolitan part of the western system

(b) asimilar approach to estimating operating costs, although revised to reflect Queensland Rail's
separation from Aurizon Network in 2010.

However, the Queensland Rail propodifered from the QCA's December 2009 draft decision in that it
proposed:

(@) changes to the asset valuation, including reinstating $18.9 million of the $22.4 million NPV of future
capital expenditure that the QCA had proposed in its 2009 draft decision tectiealavoid double
counting

(b) a neardoubling of maintenance costs (an 82% increase for the Rosewood to Macalister section,
compared with the maintenance costs proposed by the QCA in the December 2009 draft decision)

(c) most capital expenditure on the commormtwork after 1995 to be allocated 100% to coal services

' The QCA proposed a western system tariff in its December 2009 draft decision on QR Network's 2009 DAU
(QCA, December 2009:69). QR Network submitted a tariff largely consistent with the December 2009
draft decision in its 2010 DAU, in April 2010. QA proposed to approve that tariff in its draft decision on
pricing aspects of the 2010 DAU, on 2 June 2010 (QCA, June 20B@): he QCA gave final approval to
the western system tariffg its 30 June 201Ginal decision to approve an extensiontbie 2008 undertaking,
with new prices for 20090 to 201213 (QCA, June 201Qb)
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(d) a15% (not 20%) blackout period to reflect the capacity lost due to restrictions on crossing the
metropolitan system

(e) aRosewood to Columboola tariff (as opposed to Rosewood to Macalister in thé>2Q09
reflecting the start of mining at Cameby Downs.

Stakeholders' comments on the DAU focused on the proposed asset value, and its relation to the standard
of service on the western system and the proposed increase in maintenance costs.

The step changeni maintenance costs and continued high level of capital expendftserved to
reinforce the QCA's longstanding concerns about the age, condition, service levels and relative tariff levels
on the western system. It therefore called into question the agstions that supported the asset
valuation proposed in the December 2009 draft decision.

The QCA therefore asked B&H, the consultant that had been retained to review the proposed western
system maintenance and capital spending in the 2013 DAU, to alsowrdkie DOR®ased asset
valuation proposed by Queensland Rail. B&H's May 2014 review was consistent with the EI/Connell Hatch
review that informed the 2009 draft decision as it:

(@) largely accepted the 2009 DAU asset register prepared by Connell Hatchladdtriarward to
2013 using CPI

(b) accepted El's unit costs but adjusted some elements, particularly the lower value for steel rail, so it
was only applied to the rail itself, and not to the associated installation costs

However B&H adjusted the 2009 dralcision DOR® address concerns that the approach to remaining
asset lives was too simplistic by

(@) reassessgthe remaining life of the assets taking into account evidence about their condition from
submissions by Queensland Rail, and from the past aieddst maintenance and capital spending

(b) in doing so, extenidgtheir asset lives to reflect thiew volumes of traffic on the western system.

B&H also recommended approving most of Queensland Rail's proposed maintenance costs and including
all of Queenslad Rail's proposed spending in the capital indicator. B&H considered this maintenance and
capital work was necessary to keep the rail infrastructure fit for purpose.

The QCA's June 2014 consultation paper presented two indicative asset valuation optiers loir
stakeholders’ comments. One used only historical costs since 1995, as that was shortly before coal
haulage began on the western systemli@®0697. The QCA also presented a D@RE tariff option

that drew on the asset valuation set out by B&Hts May report and allocated the assets between coal

and noncoal services based on the proportion of train paths they used (B&H, May 2054381, QCA,

June 201435).

The tariff options both allowed most of the maintenance costs and all of théatapiending proposed by
Queensland Rail. The DORC option also applied a 22% metropolitan blackout adjustment to assets in
place before 1995.

Stakeholders' submissions on the consultation paper and the QGA&derationof a new approach to
the westernsystem asset value are discusse&dntion 8.3.20f this draft decision

*2 Queensland Rail proposed capital expenditure @.8million (in 2013$) during the 20£34 to 20117
undertaking period, compared with78.6million (in 2013%$)during the2009;10 to 201213 undertaking
period.
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Appendix DProposed Queensland Rail (QR) 2013 access agreement principles and standard access agreement

APPENDIX:PROPOSEDJEENSLANRAIL (QR2013ACCESS AGREEMENNE®RLES AND STANDARD
ACCESS AGREEMENT

Material differences in risk allocation/material issues

Iltem | Topic Proposed QR 2013 Schedule| Aurizon Network (AN) AUT | Material difference(s) Comments
No. | (per Schedule &  (QRProposed Principles)and H nmn { OKS Rdz §
QR 2013 SAA t NAYyOALX S&4Q0
and AN 2010 SAA
1) Term The Access Agreement will | Access Agreements will be fol QR Proposed Principles The QR Proposed Principles
(cl. 1) apply for a defined period a specified term and include g specifically excludes any are less reasonable in

(subject to any earlier
termination rights) and not
include an option to renew
Access Rights.

good faith negotiation process
for renewal (cl. 1.4).

option or right to rerew.

excluding any right to renew.
This clause should be read
with the limited priority
contemplated in 2.7.3 of the
2013 DAU which relates to
renewals.

It is not clear why QR have
excluded the right to negjiate
in good faith. The change may
be material for a train
operator as significant

*% Note that this table uses the clause topics of Schedule C as its base. Comments in relation to the comparison of thénafqmessape contained in the white boxes.
Comments in relation to the comparison of tReoposed QR 2013 SAA and the 2010 SAA (Operator Access Agreement Coal) are contained ishiddeghbpxes. The
Proposed QR 2013 SAA provisions, when directly corresponding to a provision/topic of Schedule C, immediately follomuleeCSochetinentddowever, where there
are provisions within the Proposed QR 2013 SAA which do not have a direct corresponding provision in Schedule C an ertsarowniras been added in an
appropriate position and the SAA provision noted in the grey shaded box.

> Note also that this table does not include a review of the proposed schedules to agreements, relevant undertaking provisietechntbal/operational documents

NEfFGSR (2 SAGKSNI GKS HwHamn {1 Tkt NAYOALX Sa 2NJ vwQa LINPLRASR {! !kt NAYOALX Sao
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Apperdix D Proposed Queensland Rail (QR) 2013 access agreement principles and standard access agreement

Item
No.

Topic
(per Schedule &

Proposed QR 2013 Schedule
(QRProposed Principles) and
QR 2013 SARA

Aurizon Network (AN) AUT
Hnmn { OKSRdz S
t NAYyOALX SaQu
and AN 2010 SAA

Material difference(s)

Comments

investments in rolling stock
may have to be made in
anticipation of utilisation over
an extended period. Similarly,
it will affect customers with
investments in existing
projects and those considering
expansions or new
investments.

Whilst the 2010 Principles did
not guarantee renewal, the
commitment to good faith
negotiations provides more
certainty.

SAA reference

All comments in relation to the
relevant provisionsf the
Proposed QR 2013 SAA are
substantially the same as
comments above in relation tc
the Proposed Principles.

)

Grant of Access
Rights
(cl. 2)

QR will grant a noexclusive
right to operate Train Services
The Train Service must only
commence after theelevant
provisions of the Access
Agreement are completed anc
complied with.

Access Agreement to provide
for non-exclusive Train Servic
Entitlements for the operation
of Train Services in terms of
agreed service levels (cl. 1.1)
Train Services must only
commence after the relevant
provisions of the Access
Agreement are completed anc

complied with. QR will use all

QR Proposed Principles place
no obligation on QR to use
reasonable endeavours to
facilitate the process.

It is not clear why QR should
not use reasonable
endeavours to facilitate the
LINPOS&aa® DADS
requirements in respect of
access applications and
general knowledge of the
process, the process should
run more efficiently and
should be more likely to

201



Queensland Competition Authority

Appendix DProposed Queensland Rail (QR) 2013 access agreement principles and standard access agreement

Item
No.

Topic
(per Schedule &

Proposed QR 2013 Schedule
(QRProposed Principles) and
QR 2013 SARA

Aurizon Network (AN) AUT
Hnmn { OKSRdz S
t NAYyOALX SaQu
and AN 2010 SAA

Material difference(s)

Comments

reasonable endeavours to
FIOATAGIGS GK
completion or compliance with
such requirements (cl. 3.1).

achieve the purposes of the
QCA Act and the Undertaking
It is difficult to see any
material detriment to QR if QR
is obliged to use reasonable
endeavours, as required unde
the 2010Principles.

SAA reference

Comments are substantially
the same as comments above

®3)

Accreditation
(cl. 3)

Ly 1'00Saa | 2f |
Railway Operator must be
accredited in accordance with
Part 5 of the TRSA at all
material times.

Operator of TrairServices
must maintain accreditation a
a Railway Operator. QR must
also have and maintain
accreditation as a Railway
Manager (d. 1.3 and 9).

QR Proposed Principles place
no accreditation obligations o

QR.

The 2010 Principles more
accurately reflecthe statutory
position under the Rail Safety
Act (TRSA), Queensland.

It would provide greater
certainty for an Access Holde
to know that QR has a
contractual commitment to
have and maintain
accreditation. Again, it is
difficult to see any material
detriment to QR.

SAA reference

Comments are substantially
the same as comments above

4)

Access Charges
(cl. 4)

Access Agreement must set
out the Access Charges and
other related provisions
agreed between the parties
and may provide a mechanisr
whereby anychanges in the
Access Charge are backdatec

Access charges are to be
agreed between the parties
and payable in accordance
with reasonable payment
terms set out in the Access
Agreement (cl. 2).

The 2010 Principles do not
specifically allow changes in
Acces Charges to be
backdated. There are no
specific protection
mechanisms for an access
holder including QCA review.

It would be preferable to
include protection
mechanisms including that an
back charges are subject to
review by the QCA.

SAA reference

Comments are substantially
the same as comments above

()

Management and
control of Network
(cl. 5.1)

QR is responsible for the
management and control of

the Network. QR will maintain

QR is responsible for the
management and control of
the Network. QR may impose

QR Proposed Principles allow
QR a paentially broad power

to impose operational

The QR Proposed Principles
allow QR greater control whils
increasing uncertainty and ris
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No.

Topic
(per Schedule &

Proposed QR 2013 Schedule
(QRProposed Principles) and
QR 2013 SARA

Aurizon Network (AN) AUT
Hnmn { OKSRdz S
t NAYyOALX SaQu
and AN 2010 SAA

Material difference(s)

Comments

the Network such that the
Access Holder can operate th
relevant TrairServices in
accordance with the terms of
the Access Agreement. QR
may, at any time (and without
GKS 1 00Saa | 21
impose operational constraint:
and perform Rail Infrastructur:
Operations.

operational constraints for the
protection of persons or
property or to facilitate
maintenance work. In carrying
out such work QR will use
reasonable endeavours to
minimise interruptions (cl. 6).

The Access Holder may inspe
the rall infrastructure prior to
operations to satisfy itself as t
risks. QR is not liable for clain
in relation to the infrastructure
except where QR have failed
to maintain the infrastructure
subject to agreed criteria
(including in the Network
managemenfPrinciples) so rai
infrastructure is consistent
with the agreed Rolling stock
Interface Standards so that th
Access Holder may operate th
Train Services in accordance
with its Train Service
Entitlements (cl. 6.6).

constraints. Operational
constraints under AN 2010
Principles are limited to safety
and maintenance or
enhancement requirements a:
well as emergency situations.

Under QR Proposed Principle
there is no obligatin on QR to
use reasonable endeavours tc
minimise interruptions.

The 2010 Principles contain a
specific statement that QR wil
be liable for failure to maintair|
the rail infrastructure in
certain circumstances. Whilst
the QR Proposed Principles
state thatQR will maintain the
Network, there is no specific
aalrasSySyd I a
The relevant cl. 5.1(b) is to be
read in the context that QR
gives no indemnities and that
vwQa fAFOATAG
or limited to $1.00 depending
on the circumstanceé@nd the
interpretation of cl. 11 and
12). See comments in items 1
and 23 below in particular.

for the Access Holder as to
when trains may run. This ma
in turn increase costs for the
Access Holder in rescheduling
trains and rostering staff. It
may also have adverse impac
along the supply chain and
result in increased wharfage
and shipping costs or
potentially mean freight is not
delivered to contractual
deliverytimes.

The 2010 Principles reflect a
more reasonable approach
where there is more of a
balance of the interests of QR
in maintaining the Network
and the interests of the Acces
Holder in relation to certainty
of train services.

The obligation of QR to
maintain rail infrastructure is
clearly a central and importan
issue. Cl. 5.1 of the QR
Proposed Principles is to be
read with cl. 11 (where no
indemnity is provided by QR)
and with the limitations on
vwQa fAFOoAT ALl
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Item
No.

Topic
(per Schedule &

Proposed QR 2013 Schedule
(QRProposed Principles) and
QR 2013 SARA

Aurizon Network (AN) AUT
Hnmn { OKSRdz S
t NAYyOALX SaQu
and AN 2010 SAA

Material difference(s)

Comments

combined effect is that th
1 00Saa 12t RSN
materially greater under the
QR Proposed Principles.

The 2010 Principles reflect a
more reasonable approach.

Comments below also apply.
Please see comments under
items 18, 23 and 24 in
particular.

SAA reference

The Propose@R 2013 SAA

also includes a specific

LINE A &aA2y SEO!
fAFOAEAGE F2NJ
22N]aQ 2y dzyl
land on which the Network is
f20F0SR 60t & |
22N] aQ Aa @SN

Substantially the same as
comments intem 5above.
Note also, cl. 5.1(c) of the QR
2013 SAA contains a wide
exclusion of liability for any
Third Party Works.

There are no provisions
limiting the ambit of the
clause. There are no
protection mechanisms for
access holders.

Claims in respeaif non
provision of access

The Operator will only have a
claim against QR in respect o'

the nonprovision of access if

The AN 2010 SAA provisions
are contained in cl. 15.There i
no specific percentage for
cancelled services but a
reference to performance
regimes and no wide exclusio

The ability of the Operator to
claim against QR for the nen
provision of access appears
much more limited than under
the AN 2010 SAA.

The additional limitation
NB3IFNRAY3I Wvdz
9gSyiaqQ Aa @S
access rights despite QR
contracting specifically to
provide access rights. This is
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Item
No.

Topic
(per Schedule &

Proposed QR 2013 Schedule
(QRProposed Principles) and
QR 2013 SARA

Aurizon Network (AN) AUT
Hnmn { OKSRdz S
t NAYyOALX SaQu
and AN 2010 SAA

Material difference(s)

Comments

the events in cl. 11.6(a) to (e)
are satisfied. cl. 11.6(d)
requires cancellation in exces
of 10% of total Train Services
per month. cl 11.6(e) requires
the Claim not be a Queenslan
Rail Cause. The definition of
'Queensland Rail Cause'
includes a very broad
definition in subsection (d) of
grye 20KSNJ I O
I taz2 SEOft dzRS4&
gl &Q | G0NXOdzi |
Operator.

asincl. 11.6(e).

particularly so when read with
other limitations on liability in
the Proposed SAA.

(6)

Train Control
(cl. 5.2)

QR will perform scheduling
and Train Control in
accordance with the Access
Agreement. Accessdttlers
Ydzali O2YLX &
Control directions and the
Network Management
Principles. QR must comply
with all relevant train
operation requirements and
safety standards etc. and is ni
liable to Access Holder if doin
S0 is otherwise inconsistent
with the Access Agreement.
QR is entitled to give priority
to other Train Services to

.y

ensure passenger Train

QR is to have responsibility fo
Train Control and shall
exercise Control having regar
to the safe onduct of rail
operations (cl. 4.1).

The Network Management
Principles and the Access
Agreement will establish the
procedures QR Network must
follow in varying the Daily
Train Plan. The operation of
Train Services can be varied i
the situations outlinedn the
Access Agreement and/or the
Network Management
Principles (which normally

QR Proposed Principles
contain fewer provisions
regarding objectie scheduling
criteria.

QR Proposed Principles do nc
state that the Network
Management Principles are
relevant to the procedures for
varying a Daily Train Plan, noi
that Long Term Train Service
Entitlements can only be
varied in accordance with
agreedscheduling procedures

Generally, the QR Proposed
Principles allow QR a greater
discretion or ability to affect
train services.

The 2010 Principles reflect a
more reasonable approach.
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Iltem | Topic Proposed QR 2013 Schedule| Aurizon Network (AN) AUT | Material difference(s) Comments
No. | (per Schedule &  (QRProposed Principles)and H nmn { OKS Rdz §
QR 2013 SARA t NAYyOALX S4Q0
and AN 2010 SAA
Services are not delayed in | include safety considerations,
certain situations. force majeure, incidents or
emergencies, track
possessions) (cl. 4.2 and 4.3)
SAA reference Comments are substantially
the same as comments ate.
) Operation of Train | Access Holder must only QR and the Access Holder wil QR Prposed Principles make | The QR Proposed Principles

Services an®olling
stock
(cl. 6.2)

operate Train Services in
accordance with the Access
Agreement unless permitted
under the Access Agreement
to do otherwise (including the
Network Management
Principlesg NJ K I &
written permission. If an
Access Holder is not able to
operate a Train Service in
accordance with its schedulec
time it must notify QR (unless
permitted to do otherwise
under the Access Agreement
or the parties otherwise agree
and QR wiluse reasonable
endeavours to provide an
alternative schedule (but QR i
not obliged to incur additional
expense in doing so or to alte
FYy20KSNJ ¢NF AY
scheduling).

vV W

The Access Holder is

ensure that the operation of
Train Services is in accordanc
with entry and exit times in
the relevant Daily Train &h.
The Daily Train Plan can be
varied in accordance with the
Network Management
Principles or in the
circumstances specified in the
Access Agreement (cl. 4).

Long Term Train Service
Entitlements can only be
varied in accordance with
agreed scheduling poedures
specified in the Access
Agreement (or as otherwise
agreed between the parties).

Network Management

Principles should guide the
performance of the scheduling
function by QR and be

incorporated by reference in

no reference to the Daily Trair
Plan. All scheduling will be
performed by QR in
accordance with the terms of
the Access Agreement and ar
Access Holder must notify QR
of any variation required to its
Train Services.

QR Proposed Primptes do not
expressly state that Long Terr
Train Service Entitlements cal
only be varied in accordance
with agreed scheduling
procedures.

The AN2010 principles contair
a specific statement that QR
will be liable for failure to
maintain the rail infrastructure
in certain circumstances.

allow QR a greater discretion
or ability to affect train

services. See comments unde
item 6 above also.

The 2010 Principles reflect a
more reasonable approach.
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Item
No.

Topic
(per Schedule &

Proposed QR 2013 Schedule
(QRProposed Principles) and
QR 2013 SARA

Aurizon Network (AN) AUT
Hnmn { OKSRdz S
t NAYyOALX SaQu
and AN 2010 SAA

Material difference(s)

Comments

responsible for the operation
of the Rolling stoclon the
Network and must ensure its
operation does not affect the
safe operation of thé&Rolling
stockor the Network.

the Access Agreement (cl. 1.2

SAA reference

The Proposed QR 2013
Schedule C also includes cl.
6.6(d) which deems any
intellectual property in
NEfFadGA2Y G2 0
business or Train Services in
connectbn with the relevant
Data to be the property of QR

Comments are substantially
the same as comments above
The intellectual property
clause may be of concern to
Access Holders.

8

Authorisation of
Rolling stockand
Train Configurations
(cl. 6.2)

Access Holders must obtain
certification forRolling stock
from an appropriately
gualified person approved by
QR. Access Holders must
ensure that the Access

| 2 £ RRRINGG stocland
Train Configurations are as
agreed between the parties in
the relevant hterface Risk
Management Plan (IRMP). QF
has a right to view the
certification and test results to
ensure that the configurations
are as agreed. If the Access
Holder wishes to modify any ¢

the Rolling stoclor Train

Access Agreement will specify
all reasonable operational,
communication and
procedural requirementsair
Train Services (cl. 5.1).

The Access Holder is
responsible for the safe
operation of itsRolling stock
cl. 5.

Access Holder must obtain
certification for itsRolling
stockandRolling stock
Configurations. QR has a righ
to view the certification to
ensure that the configurations

The processes for approval of
Rolling stoclappear more
onerous under the QR
Proposed Principles

There is no reference in QR
Proposed BEnciples to
performance incentives.

The QR Proposed Principles
appear to have a broader
discretion in approvingrolling
stock This may discourage
investment or potentially
discourage new entrants. It
would be preferable to have
some balance by requirin@R
to act reasonably. (It is
recognised that QR would
have legitimate concerns in
relation to operational and
safety issues).

The 2010 Principles
contemplate (at least) that the
parties will agree incentives
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and AN 2010 SAA
Configurations, then the are as agreed. The Access for performance. This does ng
Access Holdanust first Agreement will specify appearcontemplated in the
comply with cl. 6.2(a) (the relevantRolling stocknterface QR Proposed Principles.
process outlined generally Standards which may be varie Generally speaking, incentive
above) and the parties must | as agreed or for safety may lead to more efficient
agree to amend the Access | reasons. operations. It is difficult to see
Agreement as reasonably The parties shouldgree any detriment to QR in
necessary. specific performance levels including a general obligation
which may be enforced via to agree on these matters. Th
financial incentives and 2010 Principles reflect a more
sanctions (cl. 5.2, 5.3 and 5.5 reasonable approach.
SAA reference Comments are substantially
the same as comments above
©) Entering and exiting| Access Holder is solely No similar provision. QR Proposed Principles As a gneral comment, it is
the Network responsible for and bears the specifically place the risk on | appropriate that the Access
(cl. 6.3) cost and risks of obtaining any access to Private Infrastructun Seeker/Access Holder bear th

rights to access Private
Infrastructure. Access
Agreements are not subject tc
an Access Holder obtaining al
rights to Private Infrastructure

on the Access Holder.

risk of access to Private
Infrastructure as this is a
matter for the Access Holder
and generally outside the
control of QR. However, it is
appropriate that there is a
provisionin the Principles or
the 2013 DAU which clarifies
that QR will allow connection
of the Private Infrastructure to
the rail infrastructure. These
comments to be read with
proposed cl. 2.8 of the 2013
DAU.

SAA reference

Comments substantially the
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Iltem | Topic Proposed QR 2013 Schedule| Aurizon Network (AN) AUT | Material difference(s) Comments
No. | (per Schedule &  (QRProposed Principles)and H nmn { OKS Rdz §
QR 2013 SARA t NAYyOALX S4Q0
and AN 2010 SAA
same as comments above.
(10) Notification of Access Holder must notify QR Access Agreement to contain| QR Proposed Principles only | Thee may well be matters
damage or disrepair of any damage or disrepair et( provisions requiring thearties | place obligations on the Acce¢ which QR knows of which
(cl. 6.4) of any part of the Network of | to provide advice to each Holder. could impact on train
which the Access Holder other in relation to factors that operations and which are not
becomes aware. could affect the operation of known to the Access Holder.
GKS 1 00S&aa | 2 Failure of QR to provide
Service or the integrity of the information may have safety
nominated network (cl. 6.5). implications, may affect
efficient running of train
services, and may well aid
unnecessary costs due to
delays or accidents.
The 2010 Principles reflect a
more reasonable approach.
SAA reference Comments are substantially
the same as comments above
(11) Interface risk Access Holder must comply | Safety and risknanagement | In the 2010 Principles both As a general comment it
management with its IRMP and notify QR o] must be addressed by the parties are required to comply appears that the QR is seekin
(cl. 7) any nonrcompliance. Access | formulation of an IRMP. The | with the IRMP. In the QR to impose a higher level of

Agreement must provide for
the regular review of the IRMF
by the parties. Any
disagreement regarding the
IRMP review may be referred
to dispute resolution.

parties to comply with the
IRMP (cl. 11).

Proposed Principles, the
obligations lie with the Access
Holder © a greater extent.

obligation on the Access
Holder than QR is willing to
accept itself.

The 2010 Principles reflect a
more reasonable approach.

SAA reference

Substantially the same as the
QR Proposed Principles
provisions except that the

obligation to comply with the

The parties must conduct any
Interface Risk Assessment
jointly with QR prior to
commencement and the

No material differences
between the Proposed QR
2013 SAA provisions and the
2010 SAA provisions.

Unlike the Proposed Principle
the Proposed QR 2013 SAA
places mutual obligations on
the parties to observe and
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No. | (per Schedule &  (QRProposed Principles)and H nmn { OKS Rdz §
QR 2013 SARA t NAYyOALX S4Q0

and AN 2010 SAA

IRMP rests on both parties. In agreed outcomes must be comply with the IRMP and
the QR Proposed Principles, | incorporated into an IRMP (cl. includes a process for annual
the obligation was only on the 11). review.
Access Holder.
There is also a process for
annual reviev; disputes may
be referred for dispute
resolution under cl. 17.

(12) Dangeroussoods | Access Holder must not carry| No specific provision relating | The QR Proposed Principles | The discretion of QR to

(cl. 8.1) Dangerous Goods except as | to Dangerous Goods. Relevar provide QR unfettered consent or not may limit the

expressly provided in the
Access Agreement or with
vwQa gNRGGSY

Before QR will permit
Dangerous Goods the Access
Holder must comply with all
relevant Laws and
Authorisations and give a
specific accurate description ¢
the goods as soon as
practicable prior to operation
of Train Service. (cl. 8).

procedures should be coverec
under environmental
obligations or safety and risk
provisions/plans.

discretion to provide consent
which applies wer all goods
falling within the wide
definition of Dangerous Good:

The provisions are not limited
G2 WYAESR 322|

scope of train operators or
customers to transport goods.

Some consideration could als
be given to limiting the
proposed clause to particular
classifications of dangerous
goods by reference to the
relevant statute.

See also comments in Item 18
relating to the Dangerous
Goods indemnity.

The 2010 Principles tatment
of dangerous goods reflects a
more reasonable approach.

SAA reference

The Operator must not carry
Dangerous Goods on any Tra

Service. The QR 2013 SAA d

If the Opeator is to carry
Dangerous Goods on a Train

Service it must ensure that (a

The Proposed QR 2013 SAA
expressly forbids the carriage

of Dangerous Goods. AN 201

b2 W5 y3SNERdz
carried under the proposed Q
2013 SAA.

210



Queensland Competition Authority

Appendix DProposed Queensland Rail (QR) 2013 access agreement principles and standard access agreement

Item
No.

Topic
(per Schedule &

Proposed QR 2013 Schedule
(QRProposed Principles) and
QR 2013 SARA

Aurizon Network (AN) AUT
Hnmn { OKSRdz S
t NAYyOALX SaQu
and AN 2010 SAA

Material difference(s)

Comments

not include the detailed
provisions included in
Schedule C Proposed
Principles.

all requirements of the
Dangerous Goods Code are
fully complied with; (b) QR is
advised of the details of the
Dangerous Goods prior to the
operation of the relevant
Train; and (cany
authorisation or prior
approvals under the
Dangerous Goods Code have
been obtained (cl. 8.3(a)).

¢ KS hLISNI G2ND
Response Plan must also
include procedures for
responding to an incident
involving Dangerous Goods
where applicable (cl. 8.3(b))

SAA contemplates that
Dangerous Goods may be
carried by an Operator but
places obligations in relation
to their carriage on the
Operator.

See also comments in Iltem 1€
below.

(13)

Environmental
damage
(cl. 8.2)

Access Agreement must
include a process that allows
QR to notify the Access Holde
of anything that is likely to
result in environmental harm;
and, any requirement that QR
or any relevant Authority
considers necessary to prevel
or mitigate environmental
harm.

The Access Holder must

comply with those

All Environmental Laws must
be complied with, failure to
comply with obligations under
the EP Act or directions from
the EPA may be an event of
default. Auditing requirements
should be linked to the
environmental risks posed by

anAccaa | 2f RSND
Services and be established i
GKIFG 1 00Saa |

Environmental Investigation
and Risk Management Report

The QR Principles include a
requirement for the Access
Holder to comply with
directions to prevent, mitigate
or remedy any environmental
harm but is not limited to
incidents caused by the Acces
Holder.

There are different approache
with the AN 2010 Principles
focusing on the EIRMR

process.

When read with the indemnity
and liability provisions, liability
for environmental harm rests
with the Access Holder. The
QR Proposed Principles do n¢
clearly accept or exclude
responsibility or liability for
environmental harm caused o
contributed to byQR. Also,
drafting is not clear and cl. 8.2
may over ride later clauses.
The QR Proposed Principles ¢
not have the balance of the
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No. | (per Schedule &  (QRProposed Principles)and H nmn { OKS Rdz §
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and AN 2010 SAA
requirements as well as take | (EIRMR). An Access Holder 2010 Principles. Also see
proactive steps to prevent an¢ must inform QR of any nen comments under items 18,19
mitigate environmental harm. | compliance and must rectify and 23 below in particular.
non-compliance as soon as
practicable. QR reservés the The 2010 Principles reflect a
right to suspend the right of ar more reasomble approach.
Access Holder to operate on ¢
Y2YAY Il GSR ySi
reasonable opinion, the Acces
Il 2f RSNDR& ¢ NI A
or threaten Material or Seriou
Environmental Harm (cl. 8).
SAA reference Comments are substantially
the same as comments above
(14) Emergency Access Holder must develop ¢ See comment in item 13 QR Proposed Principlesrequi ¢ KS Wy 2 262S0

management plan
(cl. 8.3)

suitable emergency
management plan that is
O2YLI dAGES GAI
emergency management plan
including matters outlined in
the Operating Requirements
Manual. The Access Holder
must obtain a notice from QR
stating that QR has no
objection to the emergency
management plan.

above. Also, Access Holder
must develop an emergency
response plan which must be
O2YLI GAGES gA
emergency procedures (cl.
7.1).

notice from QR that QR kano
objection to the emergency
management plan. There is n(
requirement on QR to act
promptly or reasonably.

requirement may be justified
from a safety/operational
perspective. However, this is
an additional requirement
which again prowes
discretion to QR to the
potential detriment of an
Access Holder.

The QR Proposed Principles ¢
y2i LINPROGARS W
mechanisms for access holde
(to avoid unnecessary delays,
and/or unreasonable exercise
of this discretion) There are n
obligations on QR to act
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No. | (per Schedule &  (QRProposed Principles)and H nmn { OKS Rdz §
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and AN 2010 SAA
promptly and reasonably in
not objecting to the
emergency management plan
SAA reference Comments are substantially
the same as comments above
(15) Obstructions and | Access Holder must noause | QR is responsible for the QR Proposed Principles inclu¢ The QR Proposed I?rinciples
notifications or permit any obstruction of | management of incident a specific provision for QR to | more clearly setdzi v w Q
(cl. 8.4 and cl. the Network. The Access responses and may take any | pass through costs if the rights to recovery. Again, whe
11(a)(iii)) Agreement must include reasonable action to Access Holder caused the read with the indemnity and

notification requirements (to
vwQa alidArAaFl O
wide range of matters
including obstructions, non
compliance, environmental
harm, incidents involving
Dangerous @ods and the like.
QR may do anything it
considers necessary to deal
with obstructions. An Access
Holder will be reimbursed its
reasonable direct costs if give
a Train Control Direction to
assist with an obstruction by
QR (if caused or contributed t:
by another Rail Transport
Operator).

recommence services as Soof
as possible. Access Holder
must assist with the
restoration of the network in
accordance with diretions
from Train Controllers. Access
Holder should be adequately
compensated for doing so. QF
has the right to pass through
the cost of clearing a blockage
to the party that caused the
damage. Investigations into
incidents must be carried out
in accordane with the process
specified in the Access
agreement (d. 7.2, 7.3 and
7.4).

obstruction.

Note also under the QR
Proposed Principlesthe Rsk
and Indemnity provisiong
specifically require that QR be
indemnified by the Access
Holder, in relation to
obstructions, to the extent the
loss or damage was caused 0
contributed to by the Access
Holder.

liability provisions, it is not
clear what responsibility or
liability QR accepts for
obstructions. See comments
under items 18,19 and 23
below in particular.

The 2010 Principles refleat
more reasonable approach.

SAA reference

Under cl. 8.5(c), an Operator
has a specific right to refer
disputes over costs to an
expert.

Substantially the same as
comments above in relation tc
the related Proposed
Principlesnote also, cl. 8.5 of
the Proposed SAA which
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QR 2013 SARA t NAYyOALX S4Q0
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obliges QR to give notice
regarding incidents. This
addresses the concerns raise
in the Proposed Principles
Comments above (which
required an Access Holder to
give notice but not QR).

(16) Noise mitigation In addition to any No similar specific provision. | QR Proposed Principles allow The QR Proposed Principles

(cl.9)

requirements under the IRM,
the Operator must pay a
contribution, as reasonably
determined by QR for any
measures which QR consider:
necessary either in accordanc
with Prudent Practices or to
comply with any noise levels
or limits aplicable. QR will ust
reasonable endeavours to
consult with an Access Holdel
first and give a notice stating
how it will determine costs.
There is no specific dispute
procedure. It is not clear if
disputes fall within those to be
determined by QR.

Wt SyzR t NI OGAO
as the exercise of that degree
of diligence, care, foresight,

prudence and skill that would

reasonably be expected from

Covered under environmental
provisions and general
requirements to apply with
applicable laws.

QR to recover costs as QR
WNBIFaz2ylrofeqQ |
no objective criteria.
Consultation is o
WNBI a2yl o6fS

S

process favours QR and allow
QR a potentially wide
discretion in relation to
matters which could become
an important issue.

There is little transparency in
terms of QR providing its
calculatiors of costs or
allowing a mechanism for
reasonable review prior to
implementation. It should be
clarified that any amount
payable should be directly
FGGNARGdzG SR (2
relation to noise caused or to
the extent contributed to by
the particular AccesHolder.
The obligations apply in
addition to statutory
requirements.

There is no specific provision
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Proposed QR 2013 Schedule
(QRProposed Principles) and
QR 2013 SARA

Aurizon Network (AN) AUT
Hnmn { OKSRdz S
t NAYyOALX SaQu
and AN 2010 SAA

Material difference(s)

Comments

competent, skilled and
experienced person in the
same type of undertaking in
the same or similar
circumstanes.

allowing an Operator to
RA&LzGS vwQa
contribution required.
Disputes should be resolved
under the general provisions
of cl. 17 (excepif becoming or
part of a matter where QR
resolves the dispute).

The 2010 Principles reflect a
more reasonable approach.

SAA reference

The provisions substantially
reflect the provisions in the QI
Proposed Principles.

In addition to any noise
managemenimeasures which
may form part of the EIRMP,
the Operator shall contribute
to, as reasonably determined
by QR, the costs incurred by
QR in taking reasonably
necessary noise abatement
measures to reduce noise to
within the Noise Planning
Levels (cl. 8.4). ENoise
Planning Levels means the
planning levels for railways
referred to in the QR Code of
Practice: Railway Noise
Management.

An Operator may dispute any
determination made by QR in
relation to Noise

The applicable noise levels
under 2010 8A are
determined by reference to ar
identifiable code whereas the
Proposed QR 2013 SAA refer
G2 Y2NB RA&ONJ
t NI OGAO0SaQo

The 2010 SAA refers to a mor
objective code and is clear as
to the dispute process. Other
comments are substantil
the same as above.
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Management.
(17) Inspection and audil Access Agreement will specify Rights of inspect,ion and aucjit QR Proposed Principles are n v w Qra@posed Principles allow
rights reasonable termsonwhichQl Ay NXf | G A2y (Ui mutual .There are no greater powers to QR and
(cl. 10) can carry out audits of Access compliance with the Access | obligations on QR to use reduce the protection for the
I 2f RSNDa 02 YL Agreement and inspection of | reasonable endeavours to Access Holder. There are no
Access Agreement. QR may | Trains andRolling stocko be | minimise disruptions to an obligations on QR to use
require the Access Holder to | included in the Access I 00S&aa | 2f RS NJ reasonable endeavours to
divert or delay a TraiBervice | Agreement. Each party will minimise impact on an Access
for inspection. give the other reasonable | 2f RSNDa 2 LJSNJ
notice anduse reasonable an Access Holder have rights
endeavours to minimise inspecte y Ay NBf I
RAANMHzZLIGAZ2Y (2 compliance with the Access
operations. (cl. 12). Agreement. Again, the QR
Proposed Principles lack the
balance of the 2010 principles
SAA reference Substantially the same as in | Substantially the same as Substantially the same as Comments are substantially
the QR Proposed Principles. | above note also thathe above. the same as comments above
mutual powers of inspection ir See also, comments on new
the QR 2010 SAA are also qu warranties in Item 35.
detailed and regulated. Partie
will need to comply strictly
with cl. 12.
(18) Risk and Access Holder must indemnify Each party indemnifies the Indemnities are not mutual The QR Proposed Principles
indemnities QR against all claims which | other for loss (personal injury, under the QR Proposed alter the risk position of the
(cl. 12) may be brought against QR | death or property damage) Principles. Only the Access | parties materially in that only

and, [also] [?] all of the losses
listed in sub cl. (a)(i) to (vi)
inclusive.

(i) caused or contributed to by
the Access Holder (and relate

LI NG ASAa0 2NJ /

caused by or to the extent
contributed by the wilful
default or negligence of that
party or its staff.

However, an Access Holder is

Holder gives Indemnities.
Under 2010 Principles, the
Access Hder is only liable to
the extent it had caused or
contributed to the loss and is
not liable for loss caused or

the Access Holder is to provid
indemnities.

Also the indemnities are no
longer generally lintéd to
losses to the extent that the
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(per Schedule &

Proposed QR 2013 Schedule
(QRProposed Principles) and
QR 2013 SARA

Aurizon Network (AN) AUT
Hnmn { OKSRdz S
t NAYyOALX SaQu
and AN 2010 SAA

Material difference(s)

Comments

(ii) subject to Dangerous
Goods provisions, damage to
property or persons except to
the extent caused or
O2yiNROdzi SR o
negligence;

(iiif) in connection with
obstructions to the extent
caused, or contbuted to, by
Access Holder;

(iv) arising/in association with
Dangerous Goods (subject to
limitations: see separate
comments on Dangerous
Goods Indemnity);

(v) relating to claims by
Customers;

(vi) relating to data collected.

It is not clear if the
subpargraphs apply to both
claims against QR and losses
only losses. Presumably both:
drafting should be clearer.
There is potential for overlap
between the various sub
paragraphs and of different
levels of, and exceptions to,
liability. Again, the draftings
not clear.

solely liablefor and must
indemnify QR for any damage
to property or personal injury
or death of any person being
transported on Train Services
(except to the extent that such
harm is contributed to by the
wilful default or negligent act
or omission of QR or its staff)
(cl. 14.2). The Access Holder
extends any limits or
exclusions under the terms of
carriage (with Customers) to

QR.

contributed to by third parties
except where there is damage
to persons or property being
transported.

Under the QR Proposed
Principles;

>onlyitems 11(a)(i) and (iii)
fAYAG GKS 1 OO0
liability to the loss caused or
contributed to by the Access
Holder. Accordingly, except fa
these paragraphs, the Access
Holder could be liable for all
damages suffered by QR
whether or not the Access
Hdder was in some way
responsible.

> only item 11(a)(ii)
(property/personal loss)
specifically excludes Access
Holder liability for loss caused
or contributed to by QR.
(However see specific
comments relating to
Dangerous Goods below);

>paragraphs (a)(v) and (vi) me

be interpreted such that the

Access Holder caused or
contributed to the loss. That is
loss is not generally limited to
matters within the immediate
control of the Access Holder.

There is also potential for
overlap in the application of
the sub chuses of clause 11(a
(i) to (vi). This results in
uncertainty as to the liability o
the Access Holder. Uncertaint
may lead to unnecessary
disputes and inefficiency in
(contractual) outcomes. The
effect of the QR Proposed
Principles is to move the risk t
the Access Holder to the
extent possible under statute.

Also note that in the
circumstances where the
liability of the Access Holder
excludes loss caused or
contributed to by QR, the
effect is that the amount
payable by the Access Holder
to QR is redua by this
amount. This does not mean
the QR agrees to be liable to
the Access Holder (or any
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Item
No.

Topic
(per Schedule &

Proposed QR 2013 Schedule
(QRProposed Principles) and
QR 2013 SARA

Aurizon Network (AN) AUT
Hnmn { OKSRdz S
t NAYyOALX SaQu
and AN 2010 SAA

Material difference(s)

Comments

Access Holder could be liable
for loss even though
contributed to by QR (subject
to statutory limitations);

>the Access Holder may also
be liable for any Consequentiz
Loss suffered by QR where a
claim is made by a third party
including a Customer (see

cl. 12 (c)).

other person) or to indemnify
the Access Holder, for this
amount. If the intention is that
QR is to be liable and is to
provide an indemnity, this
should be cleayl stated.

In summary, the 2010
Principles generally reflect a
more balanced commercial
position and are more certain
on the face of the clauses. Se
comments under item 23.

SAA reference

Generally reflect the
provisions of the Proposed
Principles.

However, there is no specific
indemnity in relation to
W5 | y3SNER dza
with this QR 2013 SAA
prohibiting the carriage of
Dangerous Goods).

D2

Substantially the same as the
Proposed Principles. Howeve
the indemnity provided by the
Operator incl. 14.3 is wider
than in AN 2010 SAA, as cl.
14 .3 relates to ‘all claims due
to or arising out of this
FANBSYSyid Ay
still excludes damages to the
extent caused or contributed
to by QR as above.

Note also cl. 14.2 and 14.4 in
relationto indemnities by QR;
and also, cl. 14.7 and 14.8 in
relation to apportionment of
liability.

The risks and indemnities in
the Proposed QR 2013 SAA
relate only to the risks borne
by the Operator and
indemnities given by the
Operator to QR. The AN 2010
SAAmcludes mutual
indemnities and apportions
risk in a more balanced way.

Comments are substantially
the same as comments above
in relation to the Proposed
Principles.

Additionally, cl. 14.3 of the AN
2010 SAA is somewhat wider
than the AN 2010 Principles
and is relevant to discussions
of liability in relation to
Dangerous Goods.

In the AN 2010 SAA cl. 14.2
and 14.4 specifically include
indemnities by QR in the
circumstances stated and that
cl. 14.7 and 14.8 reflect a mor
reasonable approach in
relation to determining liability
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as between QR and the
Operator. Also see comments
under item 23 below.
Dangerous Goods | Access Holder is to indemnify| The specific Access Holder | Under both Schedules only th| In the QR Proposed Principles
(29) . - . . . . o
Indemnity QR for loss arising from indemnity for property Access Holder provides a it is uncertain if the Access
(cl. 11(a)(iv)x Dangerous Goods in relation { transported in cl. 14.2 would | specific indemnity in relation | Holder has any rights to
Mixed Goods a mixed goods$rain service apply to any indents. The to potentially relevant goods | recover any damages from Q¥

whether or not caused or
contributed to by QR but
excluding any part of the clain
that would have arisen
regardless of whether any
Dangerous Goods were being
carried (cl. 11(a)(iv)).

This exclusion is not entirely
clear. It appears to be
excluding loss that would have
occurred if only general goods
were carriedg so
contamination or the like
caused by the Dangerous
Goods could be recovered by
OR from the Access Holder
under the indemnity but not
what might be described as
general damages vith would
have occurred in any event.
The drafting should be clearetr

Also the Access Holder would

Access Holders liability is
limited to exclude any damagge
caused or contributed to by

QR.

QR would have the benefit of
any limitation liability
provisions applying to the
terms of carriage as between
the train operator and the
Customer.

or property.

In the 2010 Schedule, the

1 00S&aa | 2f RSNJ
does not include loss caused,
or to the extent contributed to

by QR.

TheAccess Holder could be
liable under other paragraphs,

As QR gives no indemnities
and has attempted to
substantially limit its liability,
the Access Holder may have
not rights to recover from QR
T2NJ GKS ! O0Sa.
damages or damages claimec
by third parties

T2NJ GKS ! O0Sa
or amounts claimed by third
parties against the Access
Holder for damages caused o
contributed to by QRfor
example for failure to maintair
the Network). QR does not
specifically accept liability.
There is no indemnity provide
by QR. Also cl. 12 of the QR
Proposed Principles may well
limit any liability of QR under
general law in any event.

If it is intended that QR accept
liability in particular
circumstances this should be
stated.

Again the Proposed QR
Principles do not reflect the
more symmetrical risk matrix
adopted under the 2010
Principles. The 2010 Principle
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and AN 2010 SAA
be liable for the damage reflect a more reasonable
caused by the Dangerous approach.

Goods themselves even if the
incident occurred due to QR if
whole or in part.

The Access Holder could
potentially be liable also unde|
other provisions, for example
but not limited to cl. 8.2, 8.4,
cl. 11(a) (i) or (v), as these are
not drafted to be subject to

@)

QR does not provide any
indemnity and there is no
specific statement that QR
would be lialte for damage
Ay Of dzRAy 3 NBT |
¢CNFAYy { SNIBAOS!
clear if cl. 12 (e) would apply
to limit any possible liability of
QR in any event.

SAA reference The Proposed SAA does not
contain any provisions
specifically related to a
Dangerous Goods indemnity.
This is consistent with the
blanket prohibition on the
carriage of Dangerous Goods
under the Proposed SAA.
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(20) Liability for The Access Hocher is The indvemn,ities contain more| The QR Proposed Principles | The proposed wording in the
employees/agents/c A LISOA TAOI f £ & |UNX RAUGAZ2Y It NJ are more specific in statg QR Proposed Principles may
ustomers employees, agentsetc.and | LJ- NIié | y R A (& | thatthe Access Holder is seeking to impose some

(cl. 11(b)) WNBalLRyaArot SQ responsible. It is not clear if | greater obligation on the
of each passenger (cl. 11(b) the new wording is intended | Access Holder. The fact that
and (c). It is not clear if this to create some additional the provisions are not mutual
drafting is intended to extend responsibility or whether cl. | reflects that QR appears to
liability beyond the usual 11(b) and (c) are to be read | accept little, if any, liability.
position. Again, the drafting subject to cl. 11 (a).
should more clearly reflect the Again , the AN 2010 Principle
position under the 2010 The provisions are not mutuall generally reflect anore
Principles. balanced position and are

more certain on the face of the
clauses. See comments in Ite
23 also.

SAA reference Substantially the same as the| Under cl. 10.1 the Operator is| The 2010 SAA specifically The relevant clauses are to bg
Proposed Principles but the | fully responsible and liable for| excludes the Operator from | readwith the general
provisions in cl. 10.3 of the the health and safety of the | liability in relation to the indemnity and limitation of
Proposed SAA are more hLISNI G2NRa {GIhLISNF G2NRA& &l liability provisions in each SA/
detailed and expansive. also indemnifies and releases to the wilful default or Again the 2010 SAA reflects &

QR from any liability in relatiol negligence of QR. more reasonable and balance
G2 GKS hLISNI G approach.
to the extent that such liability
iscaused by the wilful default
2N) yS3t A3SyoS
staff.
1) Limitation of The liabilities of the parties forl The liabilities of the parties fo No material difference in this | Please see comments in Iltem
Liability default will be limited or default will be limited as general statement, howeer, 18, 22 and 23 in particular.

¢general (cl. 12)(a)

excluded as agreed in the
Access Agreement.

agreed in the Access
Agreement.

the exclusions from liability
result in substantial
differences.
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SAA reference Substantially the same as
comments in Item 23 of the
Principles Schedule.
22) Limitation of Except as provided in the Except as otherwise provided| Both Access Principles The QR ProposediRciples
Liability Access Agreement, no party | in the Access Agreement, specifically exclude materially increase the

¢ Consequential
Loss
(cl. 12)(b)

will be liable for Consequentia
Loss.

However, Consequential Loss
is excluded from the indemnity
given in cl. 11 except where
arising out of a claim by a thir
party including a customer.
Accordingly, the Access Hold¢
may be liable for
Consequential Loss under cl.
11 where a third party has
suffered loss and makes a
claim against QR. The
indemnity in cl. 11 is only
provided by the Access Holde
Consequently only th&ccess
Holder is potentially liable for
Consequential Loss. QR is no
liable for Consequential Loss.

neither party has any liability
for Consequential Loss.

However, either party may be
liable to the other for any
damages (including
Consequential Loss) arising
from an audit or inspection or
suspension of Train Services
no reasonable person could
have formed the view that the
stated grounds for such an
audit or review existed

O W[ BRI @NHAHEE S ND
parties are subject to each
party being under a specific
duty to mitigate loss) (cl. 15).

Whilst there is a general duty
at common law to mitigate
damages, the specific
obligation may reduce
uncertainty of simply relying
on the commoraw
obligations.

Consequential Loss subject tc
exceptions noted. However,
under the QR Proposed
Principles, only the Access
Holder may be liable for
Consequential Loss (as only
the Access Holder gives the
indemnity under cl. 11).

Additionally, the
circumstances in which the
Access Holder may be liable
for Consequential Loss are
wider under the QR Proposed
Principles as the circumstance
under the AN 2010 Principles
are limited to audit and
inspection and sspension and
to the Liability Trigger.

The specific obligation in the
AN 2010 Principles to use
reasonable endeavours to
mitigate loss also potentially
reduces uncertainty for the

party liable for the loss (that is

potential liability of an Access
Holder by expanding the
matters for which the Access
Holder must indemnify QR to
Consequential Losses where
third party makes a claim. Onl
the Access Holder is, by
operation of cl. 11, dible for
Consequential Loss.

Again, the 2010 Principles
generally reflect a more
balanced commercial position

The removal of the specific
obligation to mitigate loss alsc
exposes the Access Holder to
potentially greater risk.
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the Access Holder).
SAA reference Comments are substantially
the same as comments above

23) Limitation of vwQa f Al 6Af Al Thereare nopecific The parties risk position is In cl. 12(e)(i) to (iv) inclusive

Liabilityc specific relation to a potentially wide | exclusions from liability in the | different as QR has the benefi the QR Proposed Principles,

exemptions list of matters listed in cl AN 2010 principles for either | of exclusions whilst the Acces QR is proposing texclude its

(cl. 12)(e) 12(e)(i) to (v) inclusive and if | LI NJi & @ ! OO2 NR/ Holder does not. liability under general law

v w {Bdility cannot be
excluded is limited to $1.00.

The extent of liability excludec
is difficult to determine as the
items listed are not clearly
defined. This in itself leads to
greater uncertainty as well as
greater risk for an Access
Holder.

In addition to being widely
drafted, it is not clear from the
drafting if these exclusions
apply to override specific
provisions relating, for
example, to Dangerous Good:
or Train Services. For exampl
(but not limited to), exclusions

(e)(i) and (ii).

position is the same.

Additionally the exclusions are
potentially very wide and may
exclude QR from liability in
many cases. The drafting alsc
creates greater uncertainty fol
an Access Holder.

including for breach of
contract or negligence
completely in relation to the
matters specified. If liability
cannot be excluded at law,
vwQa fAFOATAD
$1.00.

The exclusions are widely
drafted. Also, lhe exclusions
may well negate the intention
of other specific clauses. The
SYR NBadzZ G Yl
risk for not complying with its
obligations is excluded or
limited to $1.00. Again the
balance would move
materially in favour of QR. The
commercial anatontractual
risk for the Access Holder
changes substantially as QR
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and AN 2010 SAA

has potentially wide and
unclear rights of exclusion
from liability.

The QR Proposed Principles
are heavily weighted in favour
of QR. They represent a very
strong starting point for any
negotiation and may deter
entrants due to their lack of
commercial balance and
particularly as it is not clear
what responsibility QR accept
for fulfilling its obligations (if

any).

The 2010 Principles reflect a
more reasonable approach.
SAA reference Comments are substantially
the same as comments above
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(24) Limitation of The Access Agreement will | The Access Agreement will | See comments under Item 5 | See comments under Item 5
Liabilityg Train specify the circumstances in | specify the circumstances in | above. above.
Movements/Train | which either party has a claim which an Access Holder has &
Services (cl. 12)(g) | in relation to Train Movements¢ claim against QR for the nen
and (h) caused by a breach of the provision of Access or the
agreement or negligence. cancellation of a Train Service
The Accesagreement will
The Access Agreement will | specify the circumstances in
also specify the circumstance| which each party has a claim
in which QR is liable for the | against the other party for
non-provision of Access or delays.
cancellation of Train Services
QR will not be liable for claims
in relation to the standard of
the infrastructure except
where QR fails to maintain so
that the Access Holderannot
operate its relevant Train
Services (cl. 6.6).
SAA reference A party affected by a delay to| The provisions contained in ¢l No material difference. The provisions need to be rea
Train Movements may have a 15.4 of the AN 2010 SAA are | However, note limitations on | in the cortext of the rest of
claim to the extent that the similar to the Proposed QR | liability generally. the relevant agreement. The
matters in cl. 11.3 (a) and (b) | 2013 SAA. related provisions of the AN
and either (c)(i) or (c)(ii) have 2010 SAA reflect a more
occurred. reasonable approach.
(25) Liability¢ limits Claims by either party must b¢ Claims must be made within | The requirement that claims | Whether the proposed

amounts and time
(cl. 12)(h) and (i)

lodged within 2 years and only
claims over $500,000 may be
lodged. Parties are to use bes
endeavours to give notice of

claims within 12 months.

12 months.

There is no value limit on
claims unde2010 Principles.

only be made if over $500,00(
limits rights to recovery as
compared to the 2010
Principles.

The requirement to lodge a

minimum claim amount is
reasonable depends upon the
extent of the liability accepted

by QR.
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Proposed QR 2013 Schedule
(QRProposed Principles) and
QR 2013 SARA

Aurizon Network (AN) AUT
Hnmn { OKSRdz S
t NAYyOALX SaQu
and AN 2010 SAA

Material difference(s)

Comments

claim within 2 years is slightly
more advantageous to an
Access Holder, however giver
the requirement to use best
endeavours to lodge within 12
months and the other
limitations on liability of QR,
this is of minimal, if any, value
for an Access Holder.

Whilst these clauses are to
apply to both parties, under
QR Proposed Principles the
wide limis on the liability of
QR may mean that the clause
is most likely to apply to (and
limit) claims against the Acces
Holder. However, in the very
limited circumstances in whicl
QR may be liable (if any), the
Access Holder may prefer a
different amount.

The AN 2010 SAA proposes &
$100,000 limit which is below
vwQa LINRLR2ASR
The AN2010 SAA reflects a
more reasonable approach to
claims management.

SAA reference

Substantially the same as the
QR Proposed Principles.

The time limit on Claims is 12
months and the monetary limi
(either for a single event or in
aggregate for multiplevents)
is $100,000.

The limits to a Claim have
been increased by 1 year and
to $500,000.

Comments are the same as
comments above.

(26)

Default, suspension
and termination
(cl. 13)

Access Agreement will specify
events of default and rights of
suspension antermination.

Access Agreement will specify
WNBI az2ylofSQ
and mutual rights of
suspension and termination
(cl. 18).

The AN 2010 Principles requil
reasonable provisions.

Again, the QR Proposed

Principles favour QR in that
there is no requirement for
WNBIaz2ylrof SQ
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Aurizon Network (AN) AUT
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Material difference(s)

Comments

QR reserves the right to
suspend an Access Holders
right (with notice) to operate
on a given network in the
event of breachor (acting
reasonably) anticipated breac
of any laws relating to rail
safety, QR Network Train
Control Directions,
Safeworking Procedures or
Safety Standards (cl. 10).

The 2010 Principles generally
reflect a more balanced
commercial position.

SAA reference

Suspensior

QR may, by notice in writing,
immediately suspend the

h LIS NJ ( 2 Sefviges ih NJ
the wide range of
circumstances listed in cl.
13.1(a) to (j) of the agreement
or the Operator fails to comply
with a notice from QR that the
Operator is causing or
threatening environmental
harm; or, the Operator has
FILAf SR O0AYyo vw:!
comply with a relevant law or
the agreement.

The events which may result i
suspension are outlined in cl.
19.1 of the AN 2010 SAA.
These are similar and of simil
effect. However, cl. 19.3(b)
specifically provides that QR
may be liable to the Operat

if no reasonable person woulc
have formed the view that the
grounds for suspension exist.

The AN 2010 SAA events
resulting in suspension, when
of a subjective nature, provide
tests of reasonableness or
further threshold tests before
operations can bsuspended.
See for example, cl. 19.1(ii)(A
and (B). Suspension under cl.
12.1(a)(iii) of the Proposed QF
2013 SAA on the other hand,
LINBRAOFGSR 2y
(which does not have to be
reasonable).

Also the proposed QR 2010
SAA does not contemplatny
liability for QR.

The requirements for a
WNEIaz2ylofSQ
AN 2010 SAA and the prospe
of liability under cl. 19.3(b)
fAYAG vwQa |06
discretionary manner. For
example (but not limited to)
pursuant to cl. 13.1(h).

Terminationg
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Item
No.

Topic
(per Schedule &

Proposed QR 2013 Schedule
(QRProposed Principles) and
QR 2013 SARA

Aurizon Network (AN) AUT
Hnmn { OKSRdz S
t NAYOALX SaQu
and AN 2010 SAA

Material difference(s)

Comments

The events listed in cl. 13.1(a]
to (j) are also events which
allow QR to terminate the
Access Agreement. These
events are generally typical
termination events however,
13.1(h) grants QR a right to
terminate for even a minor
breach of a Trai Service
Description (subject to the
remedy provisions).

Termination by the Operator it
limited to those events listed
in cl. 13.2. Under cl. 13.2(c) al
Operator may terminate if QR
breaches the Access
Agreement except where the
FaINBSYSyid SEOI
liability for that breach or
limits that liability to $1.00 or
where QR is not otherwise
liable under the agreement.

QR or the Operator may
terminate for a breach of one
of the events listed in cl. 13.1
or 13.2 (respectively) subject
to first complying vith the
Notice to Remedy provisions i
cl. 13.3. Except for events in ¢

Under AN2010 SAA QR may
terminate immediately
(subject to QR first exercising
its right of suspension under ¢
19.1) upon the occurrence of
the events listed in cl. 20.1.
These are, for the most part,
typical events of termination.
Most of the events of default
must continue for a number of
days (generally 30 to 60) after
QR has given notice of the
default.

The Operator may terminate
for the events listed in cl. 20.2
including cl. 20.2(d) which
contains a general right to
terminate if QR is in default of
theRdzS LIS NJF 2 NIV |
20KSNJ 20f A3

agreement and such default

continues for 60 days after the
Operator gives QR notice of it
default.

There is a right for the
hLISNF 2N G2
Accreditation is cancelled and
QR cannot perfornts
obligations (cl. 20.2(b)).

Under the AN 2010 SAA, the
listed events giving rise to
termination are more specific
(cl. 13.1(a)). The Proposed QI
2013 SAA gives QR a genera
right to terminate for any
WY GSNRAFEQ 0NJ
this provides QR ith more
discretion to terminate.
Additionally, in relation to
certain events of default in the
AN 2010 SAA, QR must first
exercise its corresponding
right of suspension under cl.
19.1 before terminating.
¢KS hLISNI (2NQ;
GSNXYAYLFGS F2d
the Access Agreement is
restricted by reference to cl.
11.2.

Under the Proposed QR 2013
SAA, there is an opportunity t(
remedy a default before
terminating. Certain provision:
are excluded however,
including importantly, the
Land Tenure event (cl.
131(d)). The AN 2010 SAA
does not contain a similar
notice to remedy provision

Given the broad limitations on
vwQa fAFOATALD
agreement and specifically
under cl. 11.2 (see st Items
18, 22 and 23 of the Principles
{ OKSRdzZt Svz |y
G2 GSNXYAYLIGS
is unreasonably restricted. Th
limit on a right to terminate is
O2YLRdzyRSR o0&
exclusions from liability so tha
an aggrieved Operator may
find itself in a situation where
QR has breached its
obligations under the
agreement but an Operator
cannot terminate nor claim
compensation.

These matters materially
increase the risk and
uncertainty from an Access

| 2f RSNDR& LISNA
particularly risk and

dzy OSNI F Ay G e |
commercial commitment to
provide the services.

The QR 2013 SAA may well
deter or inhibit potential Train
Operators and ultimately end
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be effected by the Access
Holder.

be effected by the parties. cl.
13.

Iltem | Topic Proposed QR 2013 Schedule| Aurizon Network (AN) AUT | Material difference(s) Comments
No. | (per Schedule &  (QRProposed Principles)and H nmn { OKS Rdz §

QR 2013 SARA t NAYyOALX S4Q0

and AN 2010 SAA
13.1(c) to (f) where no notice however, most of the users.
to remedy is required. termination events must
continue for a period of

Under cl. 13.3(ii)(B) to avoid between 30 and 60 days

termination for an event whict before a party can terminate.

cannot be remedied, the This continuing period of

Defaulting Party will be default leaves the Access

required to takeaction to Holder a chance to remedy in

ensure such an event does nc any event.

recur and may be required to

pay reasonable compensatior There is no specific provision

to the Terminating Party. Note whereby a defaulting party

GKIFG vwQa O02Y| compensates a nodefaulting

this clause is limited by any party in the AN 2010 SAA.

other provisions which limit

vwQa fAFOAT AL

those whichk A YA G v w

to $1.00)
@27) Insurance Access Agreement will providi Access Agreement will provid( QR Proposed Principles only | The QR Proposed Principles

(cl. 14) for appropriate insurances to | for appropriate insurances to | places insurance obligations | clause is consistent witQR

on Access Holders.

accepting little risk (see
comments above). QR should
state its obligation in relation
to insurance.

The Access Holder will not be
fully able to assess its risk if ¢
does not have or does not
specify its insurance
obligations. This could also
impacton the cost of
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Item
No.

Topic
(per Schedule &

Proposed QR 2013 Schedule
(QRProposed Principles) and
QR 2013 SARA

Aurizon Network (AN) AUT
Hnmn { OKSRdz S
t NAYyOALX SaQu
and AN 2010 SAA

Material difference(s)

Comments

insurance for the Access
Holder.

The AN 2010 Principles reflec
a more balanced and
reasonable approach.

SAA reference

The Operator must effect and
maintain insurance in
accordance with Prudent
Practices (as defined under cl
26). The insurance must cove
the risks associated with the
hLISNI G§2NRa Ayl
and must note the interests of
QR. The insurance must also
include public liability
insurance for an amount not
less than $350M which has a
maximum deductible of
$500,000; a carrier liability
insurance policy for an amour,
not less than $10M. The Publi
liability insurance must
include, cover in respect of,
amongstother things, damage
arising out of the accidental
discharge of smoke, vapours,
acids, alkalis, toxic chemicals,
liquids or gases, contaminant:
or pollutants (cl. 14.1 footnote

2).

The Operator must take out
and maintaininsurance for the
risks and on the terms
specified in Schedule 7 of the
QR 2013 SAA. The terms in
Schedule 7 include public
liability for an amount not less
than $350M (deductible to be
inserted). This Public liability
insurance must include The
Public lidqility insurance must
include, amongst other things
substantially the same
dangerous goods as are
required under the Propose
QR 2013 SAA (see Schedule
cl. 13(a)).

Only the Operator is obliged t
take out insurance (as
compared to the AN 2010
Principles which indicate that
the obligations to insure
should be mutual).

Specific insurance clauses are
not materially different. Claims
are to be read with the
balance of each agreement.

Whilst under the Proposed QF
2013 SAA an Operator is
specifically prohibi&d from
carrying Dangerous Goods th
Operator is required to insure
against damage caused by ar
accidental release or discharg
of dangerous goods.

See also separate comments
relation to Dangerous Goods.
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Item
No.

Topic
(per Schedule &

Proposed QR 2013 Schedule
(QRProposed Principles) and
QR 2013 SARA

Aurizon Network (AN) AUT
Hnmn { OKSRdz S
t NAYyOALX SaQu
and AN 2010 SAA

Material difference(s)

Comments

The Operator must provide
evidence or copies of its
insurance to QR anll 2 v w
reasonable satisfaction at leas
10 business days prior to the
Commitment Date.

¢ KS hLISNI G2ND:
with any Insurances does not
fAYAOG GKS hLIS|
under the Access Agreement
(cl. 14.9).

(28)

Security
(cl. 15)

Access Holder mugtrovide a
security deposit such as a bar
guarantee to QR on terms
acceptable to QR. The amour
of the security deposit may be
increased or decreased by QF
Ay I OO2NRI yOS
factors.

In appropriate cases QR may
require lodgement of a bank
guarartee to secure
performance by the Access
Holder of its obligations and
KFE@Ay3 NBIFNR
reasonable assessment of the
creditworthiness of the Acces
Holder (cl. 2).

Under the 2010 Principles the
obligation to provide a bank
guarantee is not mandatory
but rather is only required in
Wl LILINB LINR | G S

The QR Proposed Principles
mandatory requirement
potentially increases the
financial burden on an Access
Holder. It is more reasonable
that an Access Holder give
aSO0dzNRA e Ay W

This shold also be read with
cl. 2.9 of the 2013 DAU
whereby an Access Holder is
required to demonstrate to QF
that it is has the financial
capability to perform its
obligations under an Access
Agreement.

The 2010 Principles generally
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Item
No.

Topic
(per Schedule &

Proposed QR 2013 Schedule
(QRProposed Principles) and
QR 2013 SARA

Aurizon Network (AN) AUT
Hnmn { OKSRdz S
t NAYyOALX SaQu
and AN 2010 SAA

Material difference(s)

Comments

reflect a more balanced
commercial position.

SAA reference

The terms of the Proposed QF
SAA generally reflect the term
of the Proposed Principles
above.

QR can call on the security in
broad range of occurrences.
QR is to have uninhibited
access to the bank guarantee
ondemand. QR may call on
the bank guarantee if the
Operator fails to pay any
payable amounts; or, if QR
suffers a Loss in respect of
which the Operator is requirec
to indemnify QR (cl. 15.2). If 3
Insolvency Event occurs or Q!
(acting reasonably) suspects
that an Insolvency Event has
occurred.

QR may review the Security
Amount at any time and
determine, acting reasonably,
that the Security Amount
should be increased or
decreased. The Operator mus
amend or replace the bank
guarantee in accordance with

Under the AN 2010 SAA (cl.
2.4) the provision of security i
mandatory. This may be
reviewed under cl. 2.4(g)
having regard to the
creditworthiness of the
Operator and the security may
be returned pursuant to cl.
2.4(c). Under the terms of the
AN UT 2010 Principles,
provision of segrity is only
NBIljdzZANBR Ay W

Under the AN 2010 SAA the
security is given for
WLISNF2NXI yOS
hLISNI §d2NR& 20
may only call on the security i
circumstances where QR
suffers direct loss or damage
as a result of defaultyothe
Operator under the agreemen
and is entitled to be
compensated for such loss or
damage under the agreement

Although both Standard terms
require provision of security,
only the AN 2010 SAA
anticipates that a creditworthy
Operator may apply to havesit
security reviewed.

Also, under the AN 2010 SAA
the purposes for which the
aSOdzNR e Aa 3.
ability to draw on the security
are more limited. Under the
t NELI2ZASR vw
recourse to the security is
much less restricted and
includes, or instance, losses
which could be attributable to
a third party but for which an
Operator has agreed to
indemnify QR.

H |

The changes in the Proposed
SAA provisions favour QR. THh
AN 2010 SAA are somewhat
more balanced in that they
include an opportunity for
review.
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Iltem | Topic Proposed QR 2013 Schedule| Aurizon Network (AN) AUT | Material difference(s) Comments
No. | (per Schedule &  (QRProposed Principles)and H nmn { OKS Rdz §
QR 2013 SARA t NAYyOALX S4Q0
and AN 2010 SAA
v w Qegision within 10
business days (cl. 15.3).
QR must only return the
security at the termination or
expiration of the agreement
FYRZ AY vwQa |
opinion, there is no prospect
of further money being owed
to QR (cl. 15.4).
(29) Adjustments Access Agreement will providi Access Charges will be QR Proposed Principles limit | The QR Proposed Principles
(cl. 16) a mechanism for adjustments| adjusted to reflect the net the adjustment to an adverse | only contemplate adjustments
where there is a net adverse | impactof any material change| financial effect on QR whereas in favour of QR.
financial effect on QR. The where such a change results i AN 2010 Principles allow
mechanism will place QR in th a variation to the net costto | savings as well as costs to be The 2010 Principles generally
position it would have been if | QR. The effects of any materii adjusted. reflect a more balanced
the change had not occurred.| change should be assessed ir commercial position.
The change could include consultation with the Access
taxes, credits, laws and Holder (cl. 16).
funding. Disputes regarding
the adjustment may be
referred to dispute resolution.
Access Agreement may also
include rate review provisions
as referred to in cl. 3.5 of the
Draft Access Undertaking.
SAAreference Comments are substantially
the same as comments above
(30) Disputes Access Agreement to provide| Any dispute between the Further, cl. 17(c) in QR The QR Proposed Principles
(cl. 17) dispute resolution escalation | parties must follow the Proposed Principles gives QR referralto the Safety

process which includes the

escalation process outlined in

the ability to determine

Regulation is appropriate. It

233



Queensland Competition Authority

Appendix DProposed Queensland Rail (QR) 2013 accessragre principles and standard access agreement

Iltem | Topic Proposed QR 2013 Schedule| Aurizon Network (AN) AUT | Material difference(s) Comments

No. | (per Schedule &  (QRProposed Principles)and H nmn { OKS Rdz §
QR 2013 SARA t NAYyOALX S4Q0

and AN 2010 SAA

ability of the Rail Safety cl. 17 which results in disputes in the specified would be preferable that an
Regulator under the TRSA to | determination by an expert, ar circumstances; this is not the | independent party determine
resolve disputes. feferral to | arbitrator or the Courts. case under the AN 2010 any dispute in which QR is
the Rail Safety Regulator Principles. involved as with the 2010
overrides the dispute Principles.
resolution provisions of the
Access Agreement to the The 2010 Principles generally
extent of any inconsistency. reflect a more balanced
QR will be able to determine commercial position.
disputes in relation to
amendments to an IRMP,
safety, environment and land
(includirg the use of the
Network), if the dispute is not
resolved under the Access
Agreement, by agreement, by
an expert or by the Rail Safety
Regulator.

SAAreference Note that cl. 17.4 and 17.5 of | Comments are substantially
the Proposed QR 2013 SAA | the same as comments above
contain the additional steps
noted above.

(31) Force Majeure The obligations of a party The Access Agreement will | The release from repair The QR Proposed Principles

Event
(cl. 18)

(other than monies payable)
are suspended during a Force
Majeure Event (FME) to the
extent the obligations are
affected by the FME. If part of
the Network is damaged QR i
not obliged to repair or

replace that part unless the

provide relief in respect of

payment of Access Charges t
the extent that QR is unable t¢
provide Access Rights due to
FME. QR has no obligation to
repair or replace specified

lightly trafficked infrastructure
damaged by a FME unless th

obligations applies more
broadly in QR Proposed
Principles in that QR is not
obliged to repair any part of
the networkwhich is damaged
or destroyed by an FME. Both
Schedules provide that an

Access Agreement may be

fAYAGLIGAR2Y 2V
repair materially alters the
balance of risk in the favour o
QR. QR could use its increase
discretion to repair or not to
its advantage in any
subse&uent negotiations
between an affected Access

234



Queensland Competition Authority

Appendix DProposed Queensland Rail (QR) 2013 access agreement principles and standard access agreement

Iltem | Topic Proposed QR 2013 Schedule| Aurizon Network (AN) AUT | Material difference(s) Comments
No. | (per Schedule &  (QRProposed Principles)and H nmn { OKS Rdz §
QR 2013 SARA t NAYyOALX S4Q0
and AN 2010 SAA
parties agree as to funding the parties agree as to the fundin¢ terminated due to a prolongec Holder.

cost of that work.

of the work (cl. 19).

FME.

The 2010 Principles provide
specific relief to an Access
Holder from paying Access
Charges in to the extent that
QR is unale to provide Access
Rights because of a FME.

The relief from paying Access
charges in the 2010 Principles
is more reasonable considerir]
the Access Holder will not be
able to use the relevant parts
of its Access Rights.

SAA reference

Theterms of the Proposed QF
2013 SAA are generally
reflected in the Proposed
Principles.

Note also that under cl.
18.1(d)(iii) QR is not obliged tt
commence any agreed
construction work unless the
Operator pays the costs of
such work first.

There is no prasion for
apportionment of costs
between Access Holders.

Generally similar to the
provisions of the 2010
Principles however, the relief
in respect of Access Charges
the extent that Access Rights
are affected due to an FME,
which is contained in the 20
Principles, is not reflected in
the terms of the AN 2010 SAA

Also note that those parts of
the Network which QR does
not have an obligation to
repair or replace (unless
funded by the Operator) if
damaged by a FME are to be
listed in Part 2 of Scheth?2.

The relief from paying Access
Charges which relate to
damaged Network (in the AN
2010 Principles) does not
appear to have been reflected
in the AN 2010 SAA.

Comments are substantially
the same as comments above
in relation to the Proposed
Principles However note the
02YYSyld Ay @K
RATFSNByOSaQ

FME: Termination for Delay
If a delay caused by an FME
continues for more than three

consecutive months, either

If either party cannot perform
its obligations under the
agreement due to an FME for

Under the Proposed QR 2013
SAA there is no obligation to

attempt to find alternative

The AN 2010 SAA terms are
more reasonable by
comparison as they include ar
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and AN 2010 SAA
party may terminate the more than three consecutive | Access Rights before obligation that the parties
agreement by giving 20 months, the parties must mee terminating. endeavour to provide an
0dziAy Saa Rthe & inan endeavour to identify an alternative viable means of
other party. alternative viable means to continuing with the
provide the suspended Acces agreement. This also provides
Rightsand failing an somewhat more certainty for
alternative being agreed upon an Access Holder.
within one month, the parties
Y& GSNXYAYLFGS
notice.
(32) Reduction of Access Access Agreements must Access Agreement will contai QMe{ AN 2010 Pripciples The QR Proposed Principles
Rights include provisions which allow provisions about the UKSNB I NB WI f [ threshold requirements for a
(cl. 19.1) QR to reduce an Access resumption of capacity by QR 2 NJ W02 YY SNIA | { resumption and the dispute

I 2f RSNR&a ! O00S:
the Access Rights are under
utilised. The Access Agreeme
must also set out objective
criteria for the purpose of
assessing whether the éess
Rights are consistently under
utilised.

Objective criteria must be use
in assessing undattilisation.
There is a requirement that
there be either a reasonable
expectaton of a sustained
alternative demand or a
reasonable expectation of a
commercial benefit for the
provision and management of
the infrastructure sufficient to
justify the resumption. There
must also be a dispute
resolution process conducted
by an expert.

thresholds before a
resumption can take place. In
the QR Proposed Principles
these threshold requirements
to a resumption do not exist.
There is also no express
requirement for adispute
resolution provision in QR
Proposed Principles.

resolution provisions reflect a
clearer balance. However, the
w202S00AQPS ON
assessing undautilisation,are
not stated and appear
somewhat vague.

Again the 2010 Principles
reflect a more balanced and
reasonable approach.

SAA reference

In addition to the above, note
also cl. 19.1(a) provides that
QR may remove rights if an

Operator fails to operate all

QR may remove rights if an
Operator does not operate
over any 4 consecutive
quarters, at least 85% of the

There is a notable change i
the underutilisation criteria
and methodology.

Substantially the same as
comments above. Also note
that the Proposed SAA
potentially increases the risks
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No. | (per Schedule &  (QRProposed Principles)and H nmn { OKS Rdz §
QR 2013 SARA t NAYyOALX S4Q0
and AN 2010 SAA
Train Services for any 7 or TrainServices allowed under | There is no similar proated of unreasonable reduction in
more weeks out of 12 its Train Service (cl. 3.2). Thel reduction in Access Rights in | Access Rights.
consecutive weeks. is a detailed procedure for QR the QR 2013 SAA to that
to give notice of intention to | contemplated in cl 3.6 of the | The AN 2010 SAA reflects a
QR may (simply) give notice | resume and a specific dispute AN 2010 SAA. more balanced approach.
deleting the relevant train process (cl. 3.2).
path (cl. 19.1(a)).
Note also AN 2010 SAA
includes cl. 3.6 which provide
for the prorated reduction of
Access Rights of Access
Holders who were granted
Conditional Access Rights,
conditional on the expected
completion of additional
infrastructure where that
infrastructure (when
completed) provides less than
the planned capacity.
(33) Relinquishment Access Agreement must No similar provision. QR includes relinquishment |vwQa t NRLJ2aSR

(cl. 19.2)

include provisions which
provide that an Access Holdel
may relinquish all opart of its
Access Rights; and, any such
relinquishment is subject to a
fee calculated in accordance
with cl. 19.2(b).

provisions in the Proposed
Principles.

provides clarity for acees
seekers that relinquishment
provisions may be included in
a negotiated access
agreement, particularly for
non-coal traffics.

The QR Proposed Principles
reflect a balanced approach.

SAA reference

In addition to the above, cl.

19.2 sets out a process for

An Operator may relinquish o

transfer its Access Rights in

The relevant provisions are
similar except for the

The AN 2010 SAA is more
reasonable by comparison in
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Item
No.

Topic
(per Schedule &

Proposed QR 2013 Schedule
(QRProposed Principles) and
QR 2013 SARA

Aurizon Network (AN) AUT
Hnmn { OKSRdz S
t NAYyOALX SaQu
and AN 2010 SAA

Material difference(s)

Comments

relinquishment including by
way of transfer. This

relinquishment provision is
with respect to coal traffics.

accordance with cl. 3.3. Ehi
also includes the payment of ¢
Relinquishment Fee.

Note also that cl. 3.3(i) of the
AN 2010 SAA requires QR
Network to not unreasonably
delay negotiations and
execution of an Access
Agreement with that existing
or prospective Railway
Operator, if, enteing into that
Access Agreement would
result in a lessening of the
OdzZNNBy i h LIS NI
Relinquishment Fee.

obligation on QR not to
unreasonably delay entering
an Access Agreement if it
would lessen an Opeia2 NI
Relinquishment Fee.

that it includes an obligation
that QR not unreasonably
delay negotiation of access
with an alternative user of the
relinquished rights..

(34)

Assignment/Encum
brances
(cl. 20)

QRmay Assign and novate its
rights and obligations under
the Access Agreement withou
the consent of the Access
Holder. The Access Holder m;
Assign and novate its rights
and obligations with the prior
consent of QR. The proposed
assignee must agree to be
bound by the terms of the
Access Agreement.

An Access Holder may only
grant a security interest over

its rights under the Access

An Access Holder may assign
the whole of its
rights/obligations under the
Access Agreement to a relate
body corporate, provided that
the assignor remains liable fo
the performance of the
obligations. The Access Holde
may assign its
rights/obligations to a non
related body corporate, with
the prior consent of QR not to
be unreasonably withheld.

A change in control of a

The QR Proposed Principles «
not require QR to act
reasonably when its consent i
required. They also allow QR
to assign without any consent
There are no provisions
regarding permitted
encumbrances in the 2010
Principles. There is no dmed
assignment provision in the Q
Proposed Principles.

The QR Proposed Principles
allow wide rights for QR to
assign. It would be more
balanced if the provisions are
mutual.

The QR Proposed Principles
are more restrictive in that any
proposed chargee isot
required to enter into a deed
binding it as though it were
the Access Holder.

The 2010 Principles reflect a
more balanced and usual
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No.
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Proposed QR 2013 Schedule
(QRProposed Principles) and
QR 2013 SARA

Aurizon Network (AN) AUT
Hnmn { OKSRdz S
t NAYyOALX SaQu
and AN 2010 SAA

Material difference(s)

Comments

Agreement if, the holder of the
security interest, the Access
Holder, and QR have entered
into a deed where the charge
must ony exercise rights
under the charge as though
the charge was the Access
Holder.

publicly listed Access Holder
will be deemed to be an
assgnment (cl. 20).

approach in that QR is
specifically required to act
reasonably when its consent i
required.

SAA reference

Similarto the above, however,
note that by comparison with
the QR Proposed Principles,
GKIFG vwQa 02y
unreasonably withheld if QR i
satisfied that the proposed
assignee is financially
competent and relevantly
accredited (cl. 20.2).

QR will not nreasonably
withhold consent where the
QR is satisfied the proposed
assignee is: financially sound,;
accredited and otherwise
capable of performing the
obligations of the Operator.

The provisions are similar. Se
comments above.

The QR 2013 SAA is someivh
less restrictive in that there is
no requirement as to

WOl LI oAfAlEQ

Termination¢ Change of
Control

QR may terminate the Access
Agreement immediately if
there is a Change of Control
(as defined under cl. 26). The
definition excludespecified
dealings in shares in entities
listed on the ASX.

QR has aright to terminate
(subject to any other
limitations on termination) if
the Operator purports to
assign any of its rights other
than as permitted under the
agreement. Under cl. 21.2(d)
change of control is deemed t
be an assignment except
where the Operator is listed o
the ASX. Cl. 21.2(e), however
contains additional restrictions
which do not appear limited tg

No material difference except
for the potentially mae
restrictive words in cl. 21.1(e)
of the AN 2010 SAA.

hy o6lFftlFyOSs v
SAA appears to have a more
reasonable definition of
Change of Control. The QCA
comfortable if QR chooses to
reflect this wording in
preference to the wording in
the AN 200 SAA.
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No. | (per Schedule &  (QRProposed Principles)and H nmn { OKS Rdz §
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and AN 2010 SAA
unlisted companies.
Encumbrance/Charging
The Operator may only cl. 21.3 containsubstantially | Under the AN 2010 SAA both| The AN 2010 SAA reflects a
encumber or charge its similar restrictions on parties are restricted in more balanced approach.
interests over its rights under | encumbrances; however, the | relation to granting security
the agreement if the proposed restrictions apply to both over their interests in the
chargee enters into a tripartite parties. agreement. In the Proposed
deed which covenants in QR 2013 SAA, dhrestrictions
favour of QR in accordance only apply to the Operator.
with cl. 20.3
(35) Representation and| Access Agreement may set o1 No similarprovision. QR Proposed Principles It would be preferable if this
warranties representations and contemplate Access Holder | requirement was mutual.
(cl. 21) warranties given by the Acces representations and

Holder in favour of QR.

warranties will be required.

SAA reference

In addition to any other
express or implied warranties
in the agreement, the
Operator gives the warranties
and representations listed in
cl. 21(a)(i) to (ix) (inclusive).
These warranties are generall
quite standard corporate
warranties.

Under cl. 21(a)(viii) the
Operator agrees that it has
assessed the Network and it i:
satisfSR | a G2 GK
suitability for the purposes of
operating its Train Services.
This warranty is coupled with

The Parties represent and
warrant that they have full
power to enter into and
perform their obligations
under the agreement (cl. 22.6

QR must carry out
Maintenance Work such that
the Operator can operate the
agreed, scheduled, Train
Services (cl. 6.2(a)).

An inspection by a party does
not release the other Party of
its obligations under
agreement (cl. 12.9).

The warranties in the
Proposed QR 2013 SAA are
greatly expanded.

cl. 21(a)(viii) of the Proposed
QR 2013 SAA is a warranty
which deems the Operator to
be satisfied with the suitability,
of the Network.

Under the AN 2010 SAA,
inspection of the Network is
optional and it is not a deeme!
explicit warranty. Further, cl.
12.9 expressly states an
inspection does not release
the other Party of its

cl. 21(a)(viii) will likeljurther
fAYAG vwQa f A
an Access Holder. The
warranty allows QR to move
risks associated with the
functionality of the Network
onto the Operator/Access
Holder. (See also Item 5
(Management and Control of
Network).

The warranty in relgon to
inspection of the track
materially impacts on the risk
profile of the Operator. This
warranty could also impact on
the rights and remedies of the
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Iltem | Topic Proposed QR 2013 Schedule| Aurizon Network (AN) AUT | Material difference(s) Comments
No. | (per Schedule &  (QRProposed Principles)and H nmn { OKS Rdz §
QR 2013 SARA t NAYyOALX S4Q0
and AN 2010 SAA
the right of the Operator (at obligations under the Operator in relation to
0§KS hLISNF (2N agreement which broadly Dangerous Goods.
the Network (cl. 21(c) and (d)) speaking negates any implied
warranty. The AN 2010 SAA again
QR will maintain the Network reflects a more balanced and
in a conditionsuch that the more rea®nable approach by
Operator can operate Train comparison.
Services in accordance with
the agreement (cl. 5.1(a)).
(36) Confidentiality The Access Agreement may | No similar provision. Again, this is a new addition t(¢ There is concern thprovision

(cl. 22)

include a confidentiality
provision if required by either

party.

the QR Proposed Principles.

could be used to remove the
access agreement from
dispute resolution under the
regulatory regime. The
inclusion of this clause may bt
retained so long as itis
explicitly stated that any
confidentiality clause will not
prevent an access holderoin
referring any issue, regardless
of confidentiality, to the QCA
for review in accordance with
the dispute resolution
processes in the QCA Act ancg
the (as applicable)
undertaking.

SAA reference

The confidentiality clause
places obligations on each
party not to disclose
Confidential Information

(defined quite broadly under

The Parties are to comply wit
the provisions of the
confidentiality deed set out in
Schedule 12 (Schedule 12 is

blank).

Under the Proposed QR 2013
SAA, the parties sign up to the
confidentiality provisions upor
signing the SAA. Under the Al

2010 SAA, the confidentiality

As above.
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Iltem | Topic Proposed QR 2013 Schedule| Aurizon Network (AN) AUT | Material difference(s) Comments
No. | (per Schedule &  (QRProposed Principles)and H nmn { OKS Rdz §
QR 2013 SARA t NAYyOALX S4Q0
and AN 2010 SAA
cl. 26.1). schedule attached to the AN
access undertaking would be
open to further negotiation
between the paties.
37) Land tenure The Access Holder must No similar provision. Material limitations on QR This provision further limits

(cl. 23)

comply with the requirements

2F vwQa flFyR |
any inconsistency between
vwQa flFyR (Sy:

Access Agreement, the land
tenure prevails. QR is not liab
to the Access$lolder for any
loss suffered due to changes |
vwQa flFyR (Sy:«

obligations/liabilities in
relation to land access.

vwQa NAAlZ aLul
relation to land tenure. QR is
better placed to identify any
risks in relation to relevant
land. QR should disclose any
limitations. The QR Proposed
Principles create material risk
and uncertainty for an Access
Holder. It would be reasonabls
for QR:

to warrant that it has
appropriate riglts to grant
access;

to be under a positive
obligation to comply with
its obligations under
arrangements relating to
land tenure;

notify the Access Holder
immediately of any of the
matters in cl. 23(c);

provide an indemnity to
the Access Holder in
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Item
No.

Topic
(per Schedule &

Proposed QR 2013 Schedule
(QRProposed Principles) and
QR 2013 SARA

Aurizon Network (AN) AUT
Hnmn { OKSRdz S
t NAYyOALX SaQu
and AN 2010 SAA

Material difference(s)

Comments

relationto the above.

Land tenure is critical to the
access rights to be granted. A
Access Holder or customer
may well be reluctant to inves
in Rolling stoclor mining or
other infrastructure when
G§KSNB A& dzyOS
land tenure.

The 201Principles reflect a
more balanced approach.

SAA reference

The Operator acknowledges
that the land on which the
Network will operate is held
under a Sublease or other
form of land tenure and that
the agreement is subject to
the terms of the relevant land
tenure. QR will not be liable tc
the Operator for any Claims
which may be brought against
or made upon the Operator, 0
any losses which the Operato
may incur in connection with
any land tenure (cl. 25.18).

QR does have a limited right t
terminate as nted below.

See comments above in
relation to land tenure

Substantially the same
comments as above.

Terminationg Land Tenure
Under cl. 13.1(d), QR is able t
terminate if QR ceases to holc

(for any reason) any Land

' YRSNJ Of @ HHOD
in respect of land, not include

Ay GKS RSTAYA

In relation to termination for
loss of land tenure the
Proposed QR 2013 SAA

In relation to land tenure, in
the Proposed QR 2013 SAA t
rights of termination are more
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grantany of the relevant
Access Rights.

This clause is also to be read
with cl. 25.18 (Sub Lease). Se
comments above.

relevant $A schedule, which
is controlled by a landowner
(other than QR) are
terminated (for any reason
other than a default by QR or
by agreement with the
relevant landowner) then QR
may suspend or terminate the
relevant Access Rights insofa
as they relate to thepart of
the Network which is situated
on that land.

to terminate an entire Access
Agreement due to the loss of
any portion of relevant land. Ir
the AN 2010 SAA, the right to
terminate or suspend for loss
of land tenure is limited to
certain land identifiable before
entry into the SAA and does
not apply to default by QR or
agreement by QR.

Iltem | Topic Proposed QR 2013 Schedule| Aurizon Network (AN) AUT | Material difference(s) Comments
No. | (per Schedule &  (QRProposed Principles)and H nmn { OKS Rdz §
QR 2013 SARA t NAYyOALX S4Q0
and AN 2010 SAA
Tenure which permits QR to | the UT and identified in the | provisions effectively allow QF KS I gAf & Ay vw

Again, this type of provision
may well deter or inhibit
investment and places existin
investment at new risk.
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APPENDIX BURIZONMETWORK INVESTMERAMEWORK
PRINCIPLES

SCHEDULE J

INVESTMENT FRAMEWORK PRINCIPLES

Foundation premises

1. QR Network cannot be forced to fund an Extension other than in accordance with
an approved access undertaking or the provisions of the Act regarding
determination of access disputes.

2. To the extent that QR Network does invest in rail transport infrastructure used in
the provision of declared servicesl, including Significant Investments, the QCA
can determine the rate of return that is commensurate with the risk of the
investment.

3. QR Network should not be able to exploit its monopoly power.

4. Users should have the right to fund Extensions (other than replacement capital
expenditure) at their option.

Undertaking coverage

5. All Extensions in respect of rail transport infrastructure used to provide the
Declared Service must take place under the auspices of an access undertaking
approved under the Act to ensure even-handed dealing with all parties.

6. QCA will have the following roles in addition to those already in the previous
undertaking:

(a) determining whether proposed capital expenditure forms part of a
Significant Investment or not;

(b) approving Access Conditions sought in respect of Significant
Investments;

(c) approving a Standard User Funding Agreement; and
(d) making binding arbitration determinations in relation to:

(i) Users’ claims that they are unable to fund their shares of a
Significant Investment via debt financing on reasonable terms
obtained from a reputable financial institution; and

(i)  the terms of a proposed or existing User Funding Agreements
including: (A) security requirements, and (B) any variations
from a Standard User Funding Agreement approved by the
QCA.

(i)  Network investment

' The declaration regarding provision of access to the QR Network rail infrastructure will not
cover access to railway lines to new coal basins. Access seekers will have to seek
declaration of these services via the QCA Act which has been amended to allow access to
privately owned railway lines which meet the QCA Act's access criteria.
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Network Extensions

7. Subject to paragraph 8, Extensions should accommodate the needs of all
Users who are seeking Access Rights which require additional Capacity
and who are willing to commit to the approved terms and conditions of
investment in the Extension during the Extension Process, whether or not
these Users agreed to provide funding for the Extension.

8. However, where there is a Funding Shortfall in respect of a Significant
Investment, only Funding Users are guaranteed to have their Capacity
requirements accommodated in the relevant Extension.

9. If a User Funded Extension or Extension funded solely by QR Network
produces Available Capacity, that Available Capacity and any pre-existing
Available Capacity will be treated equally in future allocations of Available
Capacity between Access Seekers.

10. All Available Capacity, whether funded by QR Network or Users, will be
allocated in accordance with the Undertaking’s capacity allocation rules.

Funding

11.Users may opt to fund Extensions (other than replacement capital
expenditure) and other system investments2, even in circumstances where
QR Network is willing to do so. Users need not provide the funding
themselves directly but may involve other parties (e.g. Users may seek debt
financing).

12. If Users intend to fund an Extension, all potential Users for the Capacity to
be created by an Extension must be given the opportunity to participate in
the funding of the Extension in proportion to the Capacity the Access Rights
they are seeking would utilise.

13. If Users fund an Extension, they will be compensated for their investment
by receiving an amount equal to the return on and of the capital component
of Access Charges from any Users of the Capacity created by their
investment who did not participate in the user funding (with QR Network
being entitled to receive an amount equal to the components of Access
Charges based on operation and maintenance costs).

14. QR Network must fully fund:
(a) replacement capital expenditure;

(b) Expansions which are valued at less than $300 million and are
required to produce Available Capacity needed for provision of
Access Rights sought by Access Seekers; and

(c) capital expenditure valued at less than $300 million needed to
respond to a Capacity shortfall resulting from either a change in
System Operating Assumptions or an incorrect forecast of capacity
delivered by Infrastructure Enhancements.

2 Investments that are not strictly 'Extensions’, such as ‘robustness’ projects proposed in
previous QR Network Master Plans.
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The Regulated WACC will apply to any such investments and Access
Conditions cannot be sought in respect of access which is dependent on such
investments other than in accordance with Clause 6.5.2 of the Undertaking. An
Extension may include a number of related projects on different parts of the
network. There may also be more than one such Extension over the Term. In
the case of a dispute, the QCA will determine whether capital expenditure
forms part of a Significant Investment or comes within this provision.

15. QR Network has no obligation to fully fund Significant Investments or
Customer Specific Branch Lines. However, it is anticipated that QR
Network will want to fund all or part of Significant Investments and
Customer Specific Branch Lines where it considers it is in its commercial
interests to do so, unless:

(a) itis unable to raise finance or in doing so would prejudice its capital
management; or

(b) Users propose to fund all or part of such an Extension.

As discussed later, QR Network may seek approval for Access Conditions
and/or additional returns in respect of Significant Investments.

If QR Network indicates that it is unwilling to fund all or part of an Expansion,
the board of directors of QR Network must, or where the unwillingness to fund
is based on a decision of its holding company, QR Network must procure that
the board of its ultimate holding company, provide the QCA with a statement
setting out the reasons for this, for publication on the QCA’s website.

(A) Smaller users and difficulties in providing user-funding

16. QR Network must fund up to 30% of a partially User Funded Significant
Investment, if requested to do so by Users that are unable to raise their
own share of the funds by debt funding on reasonable terms from
reputable financial institutions. QR Network can seek approval from the
QCA for special terms and conditions for that funding to the extent
justified by special risks and costs being borne by QR Network.

17. The obligation to partially fund Significant Investments in accordance with
paragraph 16 is subject to QR Network having a maximum commitment
of $300 million in respect of such funding for the Term.

18. If QR Network disputes that a User is unable to fund its share of the costs
of a Significant Investment (by debt funding on reasonable terms from
reputable financial institutions) and is unwilling to fund the User’s share,
the QCA will arbitrate. The onus of proof will rest with the User claiming
they are unable to raise debt funding on reasonable terms from reputable
financial institutions. If the QCA concludes that the User could have
raised its share of the funds by debt funding on reasonable terms from
reputable financial institutions, the User will not be eligible for QR
Network funding under this provision.

19.  While QR Network will not be otherwise obliged to provide funding for a
Significant Investment, QR Network will have the right to participate in a
User Funded Extension up to the level of the Capacity that is created in
excess of that needed by the Funding Users.
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Consequences of insufficient funding for Significant Investments

20. Where the aggregate of the development costs:

QR Network has voluntarily decided to fund;
Funding Users have decided to fund; and

QR Network has been obliged to fund in accordance with
paragraph 16 above,

in respect of a Significant Investment (together the Committed Funding) is:

(d)

more than QR Network's estimate of the cost of building the
smallest efficient Extension, then:

(i) QR Network will design the level of Planned Capacity to be
created by the Extension to reflect the Committed Funding; and

(ii) the Capacity created by the Extension will be first allocated to
all of the Funding Users (in the proportions their funding bore to
the total development cost) and any remaining Available
Capacity will be allocated among the other Users who put
forward an expression of interest in accordance with paragraph
50 but did not provide User Funding based on the formation of
a queue in accordance with the principles in the approved
access undertaking;

is less than QR Network's estimate of the cost of building the
smallest efficient Extension (with the difference being the Funding
Shortfall):

(i) QR Network will advise the Funding User of the Funding
Shortfall and the Funding Users will be given a reasonable
opportunity to elect to fund the Funding Shortfall (in which case
they will be given the first right of refusal of Planned Capacity
proportionate to the additional funding provided);

(ii) if the Funding Users in aggregate fail to provide sufficient
additional funding to rectify the Funding Shorifall, then QR
Network is not obliged to develop the Extension (but may do so
if it wishes to itself fund the Funding Shortfall); and

(iii) if the Funding Shortfall is rectified, the Extension will be
developed to reflect the smallest efficient Extension with
Capacity created by the Extension being first allocated to all of
the Funding Users (in the proportions their funding bore to the
total development cost except to the extent a Funding User
providing funding but did not exercise their right of first refusal)
and any remaining Available Capacity will be allocated among
the other Users who put forward an expression of interest in
accordance with paragraph 50 but did not provide User
Funding based on the formation of a queue in accordance with
the principles in the approved access undertaking.
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If QR Network is unwilling to fully fund a Significant Investment and some
Users who are seeking additional Capacity are unable or unwilling to
raise their shares of the funding, the Users who are willing to fund the
Significant Investment will have to meet the full cost of the Significant
Investment, subject to paragraph 16 above, and QR Network will not be
obliged to develop the Significant Investment until such funding
arrangements between Users are agreed or one or more Users will fund
the Funding Shortfall in return for being allocated the remaining
uncontracted Planned Capacity.

Ownership

21. QR Network will own and operate the rail transport infrastructure utilised
to provide the declared service, including Extensions other than
Customer Specific Branch Lines which are wholly funded by Users.
Access to parts of the rail network created by Extensions to other coal
basins will not automatically be declared and QR Network may or may
not be the owner or operator for such Extensions.

22.  Users will have the right to own and operate Customer Specific Branch
Lines while QR Network must facilitate their connection to the existing
network and ongoing operation.

Security

23. Inrelation to any User Funded Extension, each Funding User (or Funding
User's financier where debt financed) may take security over the
contracts, including the User Funding Agreement, and associated cash
flows and QR Network’s creditors may take security over its cash flows
and the resulting Rail Infrastructure.

Construction

24. QR Network must construct all Expansions because of operational/safety
concerns with multiple parties accessing an operating railway with
multiple Users, subject only to the step-in rights described in paragraph
26.

25. Prudent cost overruns on construction will be incorporated into the
Regulatory Asset Base and passed on to Access Holders via Access
Charges, unless special Access Conditions are approved by the QCA
which provide differently. QR Network will absorb all other cost overruns
(as is the case now).

26. QR Network must expeditiously construct Extensions, including
Extensions funded by Users. QR Network must, prior to developing an
Extension, provide Users with an indicative timetable for the construction
of the Extension. If QR Network unnecessarily delays the construction of
an approved User Funded Extension, including an Extension that QR
Network has agreed to fund, Users may undertake the construction at
Users’ expense. [f there is a dispute regarding whether QR Network has
unnecessarily delayed construction the QCA will arbitrate (having regard
to QR Network's indicative timetable and any circumstances QR Network
claims have delayed the construction). In the event of such a step-in
right being exercised QR Network must use its best endeavours to
facilitate Users' undertaking the construction of the Extension including,
to the extent it can do so, by:
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(a) providing access to land and electricity required for the development
of the Extension;

(b) providing the Users with details of the required standards and
specifications for the Rail Infrastructure;

(c) providing the Users with details of the current status of the work on the
Extension;

(d) keeping all relevant Users informed regarding operations of the Rail
Infrastructure which may impact on the development of the Extension;

(e) providing the funds it has received through User Funding that it has
not spent in the development of the Extension to the Users
undertaking the development of the Extension;

(f) assigning or novating contracts required for the development of the
Extension or, where assignment or novation is not practicable,
entering into back-to-back arrangements where QR Network on-
supplies goods or services to the Users on the same terms as they
are supplied to QR Network by third party suppliers; and

=

assisting the Users undertaking the development to obtain all
necessary licences and approvals for the development (by assignment
from QR Network or otherwise).

(9

27. Users will be permitted to construct Gustomer Specific Branch Lines to
their own specifications, with interface standards approved by QR
Network. QR Network must facilitate Users developing their own
Customer Specific Branch Line including by providing access to land
which QR Network has the power to provide and entering into a Rail
Connection Agreement in respect of the Connecting Infrastructure.

WACC/Rate of Return/Access Conditions

28. The Regulated WACC provides an appropriate return on capital for
normal monopoly infrastructure risks that are systematic.

29. The WACC that applies will be the same whether infrastructure
investment is undertaken by QR Network or Users, reflecting the same
infrastructure investment risk. Coal-company WACCs are not appropriate
to User investment in coal rail transport infrastructure as they relate to the
risks associated with coal-mine ownership (e.g. production, sales, prices
etc) and not coal rail transport infrastructure risks.

30. All investments in Rail Infrastructure (by QR Network or Users) will earn
the Regulated WACC, unless they incur risks in addition to those that are
compensated for in the Regulated WACC. Such risks might include
demand risk, asset stranding risk and construction risk.

31. If QR Network intends to impose Access Conditions in respect of the
provision of access which is dependent on a Significant Investment it
must seek approval from the QCA for such Access Conditions. The QCA
may approve special Access Conditions including additional returns to
address any additional risks associated with Significant Investment.
Special Access Conditions may relate to matters such as: the
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