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Date

Parties

Aurizon Network Pty Ltd ABN 78 132 181 116 of Level 17, 175 Eagle Street,
Brisbane, Queensland (Aurizon Network)

The person specified in item 1 of schedule 1 (Operator)

Background

Aurizon Network must provide access to the Nominated Network in accordance
with the Access Undertaking.

Aurizon Network is a party to one or more access agreements under which
Aurizon Network has granted Access Rights to Network Customers (as defined
in the Access Agreement) for the operation of Train Services over the
Nominated Network.

The Access Holder has nominated the Operator in respect of all or part of the
Access Holder's Access Rights as reflected in the Train Description.

Aurizon Network has agreed that the Operator may operate Train Services over
the Nominated Network and to provide Train Control for those Train Services on
the terms and conditions of this Deed.

The Parties may enter into separate agreements for the provision of services by
Aurizon Network to the Operator other than the grant of the Operational Rights.

Definitions and interpretation
Definitions
In this Deed:

Access has the meaning given in the Access Undertaking.

Access Agreement means the agreement between Aurizon Network and the
Access Holder identified in schedule 1.

Access Charges has the meaning given in the Access Agreement.
Access Holder means the access holder identified in item 3 of schedule 1.

Access Holder's Staff means the employees, contractors, volunteers and
agents of the Access Holder and any other person under the control or
supervision of the Access Holder involved in any Activity.

Access Rights means:

(a) the rights of access to the Infrastructure granted to the Access Holder
under the Access Agreement; and

(b) for a Train Service Type, the “Access Rights” (as defined in paragraph (a)
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of this definition) granted to the Access Holder in respect of the operation of
Train Services for that Train Service Type.

Access Undertaking means the access undertaking submitted by Aurizon
Network to the QCA and approved by the QCA under the Queensland
Competition Authority Act 1997 (QIld) from time to time.

Accreditation means the ability to lawfully carry out railway operations under the
Rail Safety Act (whether by being accredited under the Rail Safety Act or by being
exempt from the requirement to be accredited under the Rail Safety Act), and
Accredited means to have Accreditation.

Activities means any activity associated with the Train Services, including
“railway operations” as defined under the Rail Safety Act.

Ad Hoc Train Service for a Train Service Type means:

(@) a Network Train Service which is additional to the Nominated Monthly
Train Services for that Train Services Type but which is otherwise in
accordance with the Train Description for that Train Service Type; or

(b) a Network Train Service which is not a Train Service for a Train Service
Type but which Aurizon Network permits the Operator to operate under
this Deed as if it was a Train Service for the Train Service Type (subject
to any derogations to the Train Description for the Train Service Type
permitted by Aurizon Network, which includes a change in the Origin and
Destination for that Train Service Type provided that the changed Origin
and Destination forms part of the Nominated Network).

Adjoining Network means a rail network which is not part of the Infrastructure
but which connects to the Infrastructure.

Amendment Notice has the meaning given in clause 18.1(a).

Ancillary Services means those services set out in schedule 10 (if any) which
Aurizon Network has agreed to provide to the Operator in addition to the grant
of the Operational Rights.

Ancillary Services Charges means the ancillary services charges (if any)
determined in accordance with schedule 10 and any interest payable in relation
to such charges under this Deed.

Applicable Safety Standards means:

(@) inrespect of the Operator, any Safety Standards identified in the IRMP as
being applicable to the Operator; and

(b) inrespect of Aurizon Network, any Safety Standards identified in the
IRMP as being applicable to Aurizon Network.

Applicable Safeworking Procedures means:

(&) inrespect of the Operator, any Safeworking Procedures identified in the
IRMP as being applicable to the Operator; and

(b) inrespect of Aurizon Network, any Safeworking Procedures identified in
the IRMP as being applicable to Aurizon Network.

Approval means any consent, licence, permit, authorisation, lodgement, filing,
agreement, certificate, permission, direction, declaration, authority,
accreditation, approval or exemption issued by an Authority.
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Approved Derogation means, in respect of any Rollingstock or Rollingstock
Configuration which does not comply with the Rollingstock Interface Standards,
a departure from the Rollingstock Interface Standards which the IRMP identifies
can be effectively managed by complying with measures specified in the IRMP
in respect of such Rollingstock or Rollingstock Configuration.

Assign means to assign, novate, transfer, part possession with, license,
charge, mortgage, become trustee of, grant an option or other right over or
otherwise deal with or encumber.

Aurizon Network Land means each parcel of land on, under or above which
the Nominated Network is situated and which is:

(@) land thatis owned, leased or controlled by Aurizon Network; or

(b) land in respect of which entry is required to be given by Aurizon Network
as part of the definition of Access.

Aurizon Network Representative means the Aurizon Network officer for the
time being appointed pursuant to item 2.2(b) of schedule 9.

Aurizon Network’s Staff means the employees, contractors and agents of
Aurizon Network and any other person under the control or supervision of
Aurizon Network involved in the provision of Operational Rights.

Authorisation Request Notice has the meaning given in clause 17.2(a).

Authorised Parking has the meaning given in clause Error! Reference
source not found..

Authorised Rollingstock means Rollingstock which is taken to be authorised
Rollingstock under clause 17.5(c)(i) from time to time.

Authorised Rollingstock Configurations for a Train Service Type means
Rollingstock Configurations for a Train Service Type which are taken to be
authorised Rollingstock Configurations for that Train Service Type under
clause 17.5(c)(ii) from time to time.

Authority has the meaning given in the Access Undertaking.

Average Annual Payload for a Train Service Type means, at a point in time,
the average of the Payloads (expressed in tonnes) for each Train Service for
that Train Service Type operated from the Origin to the Destination (as recorded
by a Weighbridge or Overload Detector) during the 12 month period ending at
that point in time.

Authority to Travel means an authorisation issued by Aurizon Network which
authorises the Operator to operate Train Services for a Train Service Type on
the Nominated Network, for a specified period, using specified Authorised
Rollingstock Configurations for that Train Service Type.

Billing Period means the period of a Month, except that:

(@) the first Billing Period starts on the Commitment Date and ends on the last
day of the Month in which the Commitment Date occurs; and

(b) the last Billing Period commences on the first day of the Month during
which this Deed terminates or expires and ends on the date of termination
or expiry.

APAC-#30588591-v1 3



Business Day means a day which is not a Saturday, Sunday or public holiday
in Brisbane or, if and to the extent that this Deed expressly refers to another
place, in that other place.

Category 1 Reduced Operational Rights has the meaning given in clause
Error! Reference source not found..

Category 2 Reduced Operational Rights has the meaning given in clause
Error! Reference source not found..

Certificate of Compliance means a certification issued by a Certifier under
clause 17.5(a)(vi).

Certifier means a person that Aurizon Network is reasonably satisfied is
suitably qualified, experienced and competent to assess whether or not
Rollingstock and Rollingstock Configurations comply with the Rollingstock
Interface Standards subject to any Approved Derogations.

Change in Access Undertaking means:

(&) any amendment to or replacement of the Access Undertaking or any
successor undertaking to the Access Undertaking; or

(b) any change in the interpretation or application, including by the exercise
of delegated authority, of an Access Undertaking resulting from a decision
of a court or other Authority.

Change in Control in relation to any entity (the first mentioned entity) means:

(&) achange in the entity that Controls the first mentioned entity (other than if
the Ultimate Holding Company of the first mentioned entity remains the
same following the change);

(b) an entity that Controls the first mentioned entity ceases to Control that
entity (other than if the Ultimate Holding Company of the first mentioned
entity remains the same following the change); or

(c) if the first mentioned entity is not Controlled, another entity acquires
Control of the first mentioned entity.

Change in Law has the meaning given in the Access Undertaking, except that
the reference to “Commencing Date” is replaced with “Commencement Date”
(as defined under this Deed).

Change in Relevant Taxes has the meaning given in the Access Undertaking.
Charge means:

(&) any mortgage, charge, a general or special notarial bond, pledge,
hypothec or lien; or

(b) any other interest or arrangement of any kind that in substance secures
the payment of money or the performance of an obligation, or that gives a
creditor priority over unsecured creditors in relation to any property.

Chargee has the meaning given in clause Error! Reference source not
found..

Chargor has the meaning given in clause Error! Reference source not
found..
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Claim means any action, proceeding, claim, demand, damage, loss, cost,
liability or expense, including the costs and expenses of defending or settling
any action, proceeding, claim or demand.

Coal System has the meaning given in the Access Undertaking.
Collateral has the meaning given in the PPS Act.
Commencement Date means the date of this Deed.

Commitment Date means the earliest Train Service Commitment Date under
this Deed.

Compliance Date means the earliest Train Service Compliance Date under this
Deed.

Compliance Statement has the meaning given in clause 17.3(b).

Confidential Information means the terms of this Deed and any information,
data or other matter disclosed to a Recipient by or on behalf of the Discloser in
relation to this Deed where:

(a) the disclosure of the information, data or other matter by the Recipient
might reasonably be expected to affect the commercial affairs of the
Discloser; or

(b) the information, data or matter is marked confidential by the Discloser
when disclosed,

but excluding any such information, data or other matter which:

(c) isalready in the public domain or becomes available to the public through
means other than a breach of the confidentiality undertaking by the
Parties under this Deed;

(d) was in the Recipient’s lawful possession before the disclosure by the
Discloser;

(e) s received by the Recipient independently from a Third Party who is free
to disclose such information, data or other matter to the Recipient; or

()  has ceased to retain its confidential nature, for example, where the
disclosure of the information, data or other matter by the Recipient would
no longer reasonably be expected to affect the commercial affairs of the
Discloser.

Consequential Loss means:
(@) any loss of revenue, loss of profits or loss of production;

(b) any loss of whatever nature concerning the supply of product from a mine
to any Third Party or to make product available to transport;

(c) loss of business opportunities;
(d) loss of or damage to reputation or goodwill;
(e) any wasted overheads or demurrage;

()  loss of or damage to credit rating;
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(@) inrespect of a breach of this Deed, loss or damage that does not
naturally, according to the usual course of things, arise from the breach;
and

(h) loss or damage suffered or incurred by a Party arising out of a Claim
against that Party by a Third Party, to the extent that the loss or damage
would not be recoverable by the Third Party if the Party was not liable to
the Third Party for “Consequential Loss” (as defined in this definition) in
respect of the Claim by the Third Party,

but does not include any of the following Claims to the extent that the applicable
Party would in the absence of this definition be entitled to recover them at law:

0] any costs or expenses incurred by the Party in connection with mitigating
the effects of any breach of this Deed by the other Party (including
implementing a workaround solution in respect of or otherwise mitigating
any failure of a Party to comply with the requirements (including
warranties) of this Deed) provided that if a loss arising from the breach of
this Deed is itself not recoverable because it is a Consequential Loss, the
costs or expenses incurred in mitigating that loss must also be treated as
(non-recoverable) Consequential Loss;

)] a loss (including a loss arising out of a Claim by a Third Party) in respect
of:
(i)  the cost of repairing, replacing or reinstating any real or personal

property of any person (including a Party) that has been lost,
damaged or destroyed;

(i)  personal injury to or death of any person; or

(k) in respect of any personal injury Claim, special loss or economic loss as
those terms are used in the context of personal injury claims; or

)] any fines or penalties imposed by an Authority for failure by the Party to
comply with the Law as a result of the other Party's failure to comply with
the requirements of this Deed, and any costs or expenses incurred by the
first Party in dealing with any actions, investigations, inquiries or
proceedings by an Authority in respect of such failures or breaches.

Contaminating Materials means any material, substance, gas, liquid,
chemical, biological substance, mineral or other physical matter which is toxic,
flammable, harmful to the Environment (including any life form) or may cause
pollution, contamination, harm to the Environment or otherwise cause damage.

Control has the meaning given in the Corporations Act.
Corporations Act means the Corporations Act 2001 (Cth).

Corresponding Suspension Event in respect of a Termination Event means
the Suspension Event specified in the same row as that Termination Event in
schedule 8.

Daily Train Plan means that document detailing the scheduled times for all
Network Train Services operating on the Infrastructure and any Planned
Possessions, Urgent Possessions and Emergency Possessions on a particular
day on a specified part of the Infrastructure, in a form that indicates the
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time/distance (location) relationship of all activities on that specific part of the
Infrastructure.

Dangerous Goods means any substance or article prescribed as “Dangerous
Goods” under the Dangerous Goods Code.

Dangerous Goods Code means the following codes (as amended or replaced
from time to time) or any other codes developed to replace or supplement them
(from time to time):

(8) the Australian Code for the Transport of Dangerous Goods by Road and
Rail (7th Edition);

(b) the Australian Code for the Transport of Explosives by Road and Rail (3rd
Edition); and

(c) the Code of Practice for the Safe Transport of Radioactive Material (2008
Edition).

Deed means this document, including the schedules and annexures to it.

Default Rate means, for any day in a Month, the annual interest rate that is the
sum of:

(c) 2%;and

(d) the Commonwealth Bank of Australia’s “Corporate Overdraft Reference
Rate” (monthly charging cycle) quoted by the Commonwealth Bank of
Australia on its public website for the last trading day of the previous
Month (or in the event that such a rate is not so quoted at or in respect of
any relevant date, such other similar rate as is quoted by a major
commercial bank as agreed by the Parties or, failing agreement, as
determined by an Expert under clause 30.3).

Depot for a Train Service Type means a depot, as specified in the Train
Description for that Train Service Type.

Destination for a Train Service Type means the destination specified as such in
the Train Description for that Train Service Type.

Discloser means a Party that discloses Confidential Information to the other
Party.

Discretionary System Amendment has the meaning given in
clause 18.1(a)(iii).

Dispute has the meaning given in clause 30.1.
Dispute Notice has the meaning given in clause 30.1.

Disputed Aspect has the meaning given in clause Error! Reference source
not found..

Effective Date has the meaning given in the Access Agreement.
Emergency Possession has the meaning given in the Access Undertaking.
Emergency Response Plan has the meaning given in clause 15.1(a)(i)(B).

Emergency Procedures means the procedures developed and advised by
Aurizon Network from time to time (as varied by Aurizon Network in accordance
with this Deed) for dealing with a Network Incident including all actions to be
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taken to prevent, mitigate or remedy any risks to the safety of persons, to
property or to the Environment.

Environment has the meaning given in the Environmental Protection Act.
Environmental Authorities means:

(&) a“development approval” or “registration certificate” for a chapter 4
activity or an “environmental authority”, as those terms are defined under
the Environmental Protection Act; or

(b) any approval (however described) which is deemed by the Environmental

Protection Act to be a “development approval”, “registration certificate” or
“environmental authority” referred to in paragraph (a) of this definition.

Environmental Harm has the meaning given in the Access Undertaking.
Environmental Incident means any:

(@) release, spillage or leakage of any Contaminating Materials; or

(b) any incident which results in Environmental Harm.

Environmental Law has the meaning given in the Access Undertaking.
Environmental Management Plan has the meaning given in clause 15.1(g).

Environmental Protection Act means the Environmental Protection Act 1994
(Qld).

Environmental Regulator means, in respect of an Environmental Law, the
Authority administering that Environmental Law.

Environmental Risks means all risks to the Environment arising or potentially
arising from the Operator’s Activities in connection with this Deed (including
risks associated with the environmental management matters identified as part
of an Interface Risk Assessment).

Expert has the meaning given in clause 30.3.
Expiry Date means the latest Train Service Expiry Date under this Deed.

FM Access Rights means the Access Rights for each Train Service Type
which cannot be made available by Aurizon Network for the Operator to operate
Train Services due to damage to, or the destruction of, a part of the Nominated
Network referred to in clause 31.6(a) (assuming that part of the Nominated
Network will not be repaired or replaced).

Force Majeure Event means any cause, event or circumstance, or combination
of causes, events or circumstances which:

(@) is beyond the reasonable control of the affected Party; and

(b) by the exercise of due diligence the affected Party was not reasonably
able to prevent or is not reasonably able to overcome,

and, provided that the requirements in paragraphs (a) and (b) of this definition
are satisfied, includes:

(c) compliance with a lawful requirement, order, demand or direction of an
Authority or an order of any court having jurisdiction other than where that
requirement, order, demand or direction results from any act or omission
of the affected Party;
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(d) a strike, lockout, stoppage, go slow, labour disturbance or other such
industrial action, whether or not the affected Party is a party to such
industrial action or would be able to influence or procure the settlement of
such industrial action;

(e) actof God;

() war, invasion, terrorist act, act of foreign enemies, hostilities (whether war
is declared or not), civil war, rebellion, revolution, insurrection, military or
usurped power, blockade or civil commotion;

(@) equipment failure or breakdown where such failure or breakdown could
not have been prevented by Good Engineering Practices;

(h) malicious damage or sabotage;

0] ionising radiations or contamination by radioactivity from any nuclear fuel
or from any nuclear waste from the combustion of nuclear fuel;

()  failure of electricity supply from the electricity grid;

(k) delay, restraint, restriction, embargo or other material adverse effect
arising from any act or omission of any Authority;

() fire, flood, storm surge, cyclone, tornado, earthquake, washaway,
landslide, explosion, severe weather conditions or other catastrophe or
natural calamity;

(m) epidemic or quarantine restriction; and

(n) delay of a supplier due to any of the foregoing whether any such cause of
delay exists before or after the Commencement Date.

Foreseeable Costs and Detriments has the meaning given in clause 12.4(b).

Former Interface Risk Provisions has the meaning given in clause Error!
Reference source not found..

Good Engineering Practices means, in respect of any undertaking in any
circumstances, the exercise of that degree of care, foresight, prudence and skill
that would reasonably and ordinarily be expected from a competent, skilled and
experienced person in the same type of undertaking in the same or similar
circumstances.

GST has the meaning given to that expression in the A New Tax System
(Goods and Services Tax) Act 1999 (Cth).

Incident means any Network Incident involving the Activities of the Operator.

Incident Commander means a member of Aurizon Network’s Staff who has
been delegated responsibility for the direction and coordination of Aurizon
Network’s and the Operator’s resources in the performance of their respective
roles and tasks at the site of an Incident, recording events during the course of
an Incident and liaison with Authorities.

Indicative Tonnage for a Train Service Type means the tonnage as specified
as such in the Train Description for that Train Service Type.

Infrastructure has the meaning given to the term “Rail Infrastructure” in the
Access Undertaking.

Infrastructure Enhancement has the meaning given in the Access
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Undertaking.

Infrastructure Lease means any lease or sublease to Aurizon Network of any
Infrastructure which forms part of the Nominated Network.

Infrastructure Lessor means any lessor or sublessor under an Infrastructure
Lease.

Infrastructure Service Providers has the meaning given in the Access
Undertaking.

Insolvency Event means the happening of any of the following events in
relation to a Party:

(a) itis unable to pay all its debts as and when they become due and payable
or it has failed to comply with a statutory demand as provided in section
459F(1) of the Corporations Act;

(b) a meeting is convened to pass a resolution to place it in voluntary
liquidation or to appoint an administrator unless the resolution is
withdrawn within 10 Business Days or the resolution fails to pass;

(c) an application is made to a court for it to be wound up and the application
is not dismissed within 10 Business Days after it is made;

(d) the appointment of a liquidator, provisional liquidator or controller (as
defined in the Corporations Act) of any of its assets if that appointment is
not revoked within 10 Business Days after it is made;

(e) itresolves to enter into or enters into any form of arrangement (formal or
informal) with its creditors or any of them, including a deed of company
arrangement; or

() any similar event occurs in respect of the Party under the laws of any
jurisdiction other than Australia.

Interface Coordination Arrangements means the plan set out in schedule 9
as updated from time to time which identifies the procedures to be followed and
the responsible officers from each Party, in respect of all regular operational
interfaces between the Parties that arise in the exercise by the Parties of their
respective rights and the performance of their respective obligations under this
Deed other than those specified in the Network Management Principles.

Interface Representative has the meaning given in clause 24.3(a).
Interface Risk Assessment has the meaning given in the Access Undertaking.

Interface Risk Management Plan or IRMP has the meaning given in the
Access Undertaking.

Interface Risk Provisions means:
(@) the provisions of the Access Undertaking which include the details of:

(i)  the Interface Risks, the Interface Risk Assessment and the IRMP
(which, as at the Commencement Date, is Schedule C of the
Access Undertaking); and

(i)  the Environmental Management Plan (which, as at the
Commencement Date, is Schedule C of the Access Undertaking);
and
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(b) any other provisions of the Access Undertaking which affect or relate to
the Interface Risks, the Interface Risk Assessment, the IRMP and the
Environmental Management Plan.

Interface Risks means all risks to the safety of persons or property arising or
potentially arising from the interaction between the Operator’s Activities in
connection with this Deed and:

(@) the Infrastructure;
(b) anyLand,

(c) Activities on the Infrastructure or any Land (including other Network Train
Services); or

(d) persons on, using or near the Infrastructure or any Land.

Investigation means an investigation conducted in accordance with the
Investigation Procedures.

Investigation Procedures means the procedures in relation to investigations
which are:

(a) specified in Aurizon Network’s document entitled Incident Report and
Investigations which is published on the Website (as amended and
replaced from time to time); and

(b) as far as practicable, applied consistently for all Railway Operators
operating Network Train Services in the same Coal System.

Land means any:

(@) parcel of land on, under or above which the Infrastructure is situated,;
(b)  Aurizon Network Land; and

(c) Third Party Land.

Law has the meaning given in the Access Undertaking.

Loading Facility for a Train Service Type means the loading facility located at
the ultimate origin for that Train Service Type (whether located on the Nominated
Network, an Adjoining Network or otherwise), as specified in the Train Description
for that Train Service Type.

Maintenance Work has the meaning given in the Access Undertaking.

Major Periodic Maintenance has the meaning given in the Access
Undertaking.

Material Change means a:

(&8 Change in Law;

(b) Change in Access Undertaking; or

(c) matter deemed to be a Material Change under clause 39.17(d).

Maximum Allowable Gross Tonnage means the maximum allowable gross
tonnage for a Wagon, other Rollingstock or Train as specified in an Authority to
Travel or a Train Route Acceptance.
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Maximum Desirable Gross Tonnage means the maximum desirable gross
tonnage for a Wagon, other Rollingstock or Train as specified in an Authority to
Travel or a Train Route Acceptance.

Maximum Gross Mass means the maximum gross mass for the Wagon or
other Rollingstock as specified in schedule Error! Reference source not found..

Maximum Other Dwell Times for a Train Service Type means the maximum
Other Dwell Times for Train Services for that Train Service Type as specified as
such in the Train Description for that Train Service Type.

Maximum Payload for a Train Service Type means the maximum Payload for
Train Services for that Train Service Type as specified as such in the Train
Description for that Train Service Type.

Maximum Sectional Running Time for a Section for a Train Service Type
means the maximum Sectional Running Times for Train Services for that Train
Service Type operating on that Section as specified as such in the Train
Description for that Train Service Type.

Maximum SRT means the sum of Maximum Sectional Running Time for all
relevant Sections for the relevant Train Service Type except if it is the first or
last movement of the relevant Train Service where the time to start and stop the
Train Service is included (as specified in appendix A to schedule 2 for the
relevant Train Service Type).

Maximum Time at Depot for a Train Service Type means the maximum Time
at Depot for Train Services for that Train Service Type as specified as such in
the Train Description for that Train Service Type.

Maximum Time at Loading Facility for a Train Service Type means the
maximum Time at Loading Facility for Train Services for that Train Service Type
as specified as such in the Train Description for that Train Service Type.

Maximum Time at Unloading Facility for a Train Service Type means the
maximum Time at Unloading Facility for Train Services for that Train Service
Type as specified as such in the Train Description for that Train Service Type.

Month means calendar month.

Net Financial Effect on a Party of an event or circumstance means the net
effect in financial terms of the occurrence of the event or circumstance on the
Party in relation to performing its obligations and exercising its rights under this
Deed including any increases in costs (whether capital or operating, fixed or
variable) and other detriments incurred, or to be incurred, by the Party but
deducting the amount of any savings or other benefits or advantages received,
or to be received, by the Party, and on the basis that the Party uses reasonable
endeavours to mitigate the net effect of the event or circumstance.

Network Incident has the meaning given in the Access Undertaking.

Network Interface Point means a location at which the Infrastructure meets an
Adjoining Network.

Network Management Principles has the meaning given in the Access
Undertaking.
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Network Train Service means the running of a Train between specified origins
and destinations by a Railway Operator (including any Stowage) on the
Infrastructure.

New Authorisation has the meaning given in clause 17.6.

New Interface Risk Provisions has the meaning given in clause Error!
Reference source not found..

Noise Code means:

(@) unless and until a code of practice, guideline or other standard in relation
to the management of railway noise (however described and whether or
not a Law) is published by an Authority, the CQCN Noise Management
Guideline; or

[AN Note: the QR Code of Practice has been repealed. It is now the CQCN
Noise Management Guideline]

(b) if a code of practice, guideline or other standard referred to in
paragraph (a) of this definition is published by an Authority, that
document.

Noise Levels means the levels for railway noise specified in the Noise Code.

Nominal Payload for a Train Service Type means the nominal Payload for that
Train Service Type as specified as such in the Train Description for that Train
Service Type.

Nominated Monthly Operational Rights for a Train Service Type means the
number of Train Services for that Train Service Type that the Operator is entitled
to operate during any Month:

(@) inthe case of a Month that is 30 days, as specified in the Train
Description for that Train Service Type; and

(b) in the case of a Month that is longer or shorter than 30 days, a pro rata
portion of the number of Train Services referred to in paragraph (a) of
this definition (rounded to the nearest even number of whole Train
Services provided that where the pro rata portion of the number of Train
Services is a whole odd number, the number of Train Services will be
rounded up to the nearest even number) to reflect the longer or shorter
period,

as varied in accordance with this Deed.

Nominated Monthly Train Services has the meaning given in the Access
Agreement.

Nominated Network means that part of the Infrastructure described in item 1 of
schedule 3.

Nominated Network FM Reduction Notice has the meaning given in the
Access Agreement.

Non-Charging Party has the meaning given in clause Error! Reference
source not found..

Notice has the meaning given in clause 38.1(a).
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Notice of Intention to Increase Nominal Payload has the meaning given in
clause 12.1(a).

Obstruction means any circumstance relating to the whole or any part of the
Infrastructure, including Rollingstock, debris or other objects on the
Infrastructure, which has the potential to cause a disruption to or cancellation of
Train Services or Train Movements, and includes any Network Incident but does
not include an Operational Constraint imposed by Aurizon Network.

Operating Document means each of the following as in force from time to time:
(&) this Deed;

(b) the System Wide Requirements;

(c) the IRMP;

(d) the Operating Plan; and

(e) each Authority to Travel and Train Route Acceptance issued by Aurizon
Network to the Operator in respect of the operation of Train Services for a
Train Service Type.

Operating Plan has the meaning given in clause 15.1(a)(i)(A).
Operational Constraint has the meaning given in the Access Undertaking.

Operational Rights means the rights to operate Train Services on the
Nominated Network granted to the Operator pursuant to this Deed.

Operator’s Controller means the person for the time being nominated in that
position pursuant to item 1.2(h) of schedule 9.

Operator’s Incident Response Coordinator means the person appointed
pursuant to item 3.1 of schedule 9.

Operator’s Recovery Team Leader means the person appointed pursuant to
item 3.2 of schedule 9.

Operator’s Representative means the person for the time being appointed
pursuant to item 2.2(a) of schedule 9.

Operator’s Safety Management System has the meaning given in
clause 24.4.

Operator's Staff means the employees, contractors, volunteers and agents of
the Operator and any other person under the control or supervision of the
Operator involved in any Activity associated with the Train Services.

Origin for a Train Service Type means the origin specified as such in the Train
Description for that Train Service Type.

Other Dwell Times means, for any other permitted Activity, the time period
commencing when a Train Service arrives at the specified point for that Activity
and ending when it is ready to depart from that point and the relevant Train
Controller has been advised accordingly.

Overload Detector means a weighing mechanism other than a Weighbridge
and specified in item 5.2 of schedule 3.

Party means a party to this Deed, and Parties means the parties to this Deed.
For the avoidance of doubt, the Access Holder is not a party to this Deed.
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Passenger Priority Obligations has the meaning given in the Access
Undertaking.

Payload of a Train Service means the weight of product loaded onto any Train
used by the Operator in operating that Train Service.

Performance Levels means the performance levels which apply to the
performance by the respective Parties of their obligations under this Deed are
set out in schedule 5.

Plan means a plan developed and approved in accordance with the process
outlined in clause 15.

Planned Dwell Times means each of Time at Loading Facility, Time at
Unloading Facility, Time at Depot and Other Dwell Times specified in the Train
Schedule.

Planned Possession has the meaning given in the Access Undertaking.
Possession has the meaning given in the Access Undertaking.

Possession Protocols means the protocols developed and advised by Aurizon
Network from time to time (as varied in accordance with this Deed) for
managing and scheduling Possessions.

PPS Act means the Personal Property Securities Act 2009 (Cth).

Queensland Competition Authority or QCA means the Authority established
under the Queensland Competition Authority Act 1997 (QId).

Rail Safety Act means the Transport (Rail Safety) Act 2010 (QId).

Rail Safety Regulator means the chief executive of the department
administering the Rail Safety Act.

Railway Operator has the meaning given in the Access Undertaking.

Recipient means a Party that receives Confidential Information from the
Discloser.

Recovery means action to be taken in respect of any derailed, malfunctioning
or immobilised Rollingstock for which the Operator is responsible to enable
prompt recommencement of Train Movements, but does not include the
Retrieval of such Rollingstock.

Reduced Operational Rights has the meaning given in
clause 10.3(c)(iv)(A)(1).

Reference Tariff has the meaning given in the Access Undertaking.
Reference Tariff Provisions means:

(@) the schedule of the Access Undertaking which includes the Reference
Tariffs and the details of the application of the Reference Tariffs for a
particular Reference Train Service (which, as at the Commencement
Date, is Schedule F of the Access Undertaking); and

(b) any other provisions of the Access Undertaking which affect or relate to
the application or calculation of Reference Tariffs or access charges
(including any TOP Charge).

Reference Train Service has the meaning given in the Access Undertaking.
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Regenerative Brake means an energy recovery system installed on
Rollingstock which slows the Rollingstock by converting its kinetic energy into
electrical energy, which can then be returned to the overhead electric traction
system.

Related Body Corporate has the meaning given in the Corporations Act.

Relevant Collateral means Collateral which is the subject of a Security Interest
granted under this Deed.

Relevant Rollingstock means any Rollingstock of the Operator with a minimum
value of $1 million and which has been specified as Relevant Rollingstock in
schedule 4.

Required Information means any information in relation to any Operator’s Staff
engaged in Safety Related Work on the Infrastructure that Aurizon Network
considers is reasonably required to be known by Aurizon Network to comply
with its Accreditation and a Law.

Restoration means the removal of any Obstruction on the Infrastructure, the
rectification of any Incident and the prompt recommencement of Train
Movements including all requisite repairs to the Infrastructure, but does not
include Recovery or Retrieval.

Retrieval means the subsequent removal of Rollingstock, from the
Infrastructure and Land, following the Recovery of such Rollingstock.

Rollingstock means locomotives, carriages, Wagons, rail cars, rail motors, light
rail vehicles, light inspection vehicles, rail/road vehicles, trolleys and any other
vehicles which operate on or use a Track, and where used in respect of the
Operator’s Rollingstock includes Rollingstock which is owned, hired or leased by
the Operator, supplied by a contractor of the Operator or is otherwise in the
possession or control of the Operator.

Rollingstock Configuration has the meaning given in the Access Undertaking.

Rollingstock Interface Standards has the meaning given in the Access
Undertaking.

Rollingstock Interface Standards Risk Assessment means, in respect of any
Rollingstock or Rollingstock Configurations for a Train Service Type used, or
proposed to be used, by the Operator in the operation of Train Services on the
Nominated Network, means an assessment to:

(@) for each non-compliance with the Rollingstock Interface Standards
specified in a Compliance Statement for the Rollingstock or Rollingstock
Configurations, identify all reasonably foreseeable Interface Risks and
Environmental Risks arising from each non-compliance;

(b) assess:

® the likelihood of those Interface Risks and Environmental Risks
occurring;

(i)  the consequences (including commercial consequences) of those
Interface Risks and Environmental Risks occurring; and

(i) whether those Interface Risks and Environmental Risks can be
effectively managed and, if so, any factors relevant to the effective
management of those Interface Risks and Environmental Risks; and
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(c) if those Interface Risks and Environmental Risks can be effectively
managed by complying with appropriate measures, identify the measures
to be complied with in respect of such Rollingstock or Rollingstock
Configurations to effectively manage those Interface Risks and
Environmental Risks within a risk management framework.

Safety Law means a Law relating to the safety of persons or property, including
the Rail Safety Act and the Work Health and Safety Act 2011 (QId).

Safety Regulator means, in respect of a Safety Law, the Authority
administering that Safety Law.

Safety Related Work means:
(@ “rail safety work” as defined under the Rail Safety Act; and

(b) any other work notified by Aurizon Network to the Operator as safety
related work.

Safety Standards means the:

(@) standards relating to safety, including work health and safety, established
in published guidelines, industry practice or Aurizon Network policies
specified in Aurizon Network’s document entitled Safety Standards
notified by Aurizon Network to the Operator (as amended and replaced
from time to time); and

(b) standards relating to safety, including work health and safety, prescribed
by any Law.

Safeworking Procedures means the procedures and systems, including
supporting communications systems, for the safe operation of Trains and
protection of worksites on the Infrastructure specified in Aurizon Network’s
document entitled Safeworking Procedures as:

(@) notified by Aurizon Network to the Operator; or
(b)  published on the Website,
(as amended and replaced from time to time).

Scheduled Time means the time of arrival or departure for a Train Movement at
specified locations on the Nominated Network as set out in the Train Schedule
or as amended by Aurizon Network from time to time on the day of operation in
accordance with the Network Management Principles.

Schedules means the schedules attached to this Deed.

Section means a section of Track between two locations on the Nominated
Network as shown in the diagram(s) in schedule 3.

Sectional Running Times means the time period measured from the time a
Train Service passes the signal controlling entry into a Section until the time the
Train Service arrives at the signal controlling entry into the next adjoining
Section or the Adjoining Network (as applicable), and does not include an
allowance for Planned Dwell Times.

Security Interest has the meaning given in clause 39.20(a).

Signalling and Telecommunications Equipment means all electronic,
electrical and other equipment, including signalling systems, safety devices and
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communications facilities, installed on or as part of the Infrastructure or on
Rollingstock, for the purpose of compliance with Safeworking Procedures and to
facilitate Train Control.

Staff means Aurizon Network’s Staff or the Operator’s Staff (as applicable).
State means the State of Queensland.

Stowage has the meaning given in the Access Undertaking.

Supplier has the meaning given in clause 35.3.

Supply Chain Rights has the meaning given in the Access Agreement.

Suspension Event means any event or circumstance specified as such in
schedule 8.

Suspension Notice has the meaning given under clause 32.1, 32.2, 32.3 or
32.4.

System Operating Parameters has the meaning given in the Access
Undertaking.

System Rules has the meaning given in the Access Undertaking.

System Wide Requirements means the Possession Protocols, the Interface
Coordination Arrangements, the Rollingstock Interface Standards, the
Safeworking Procedures, the Safety Standards, the Emergency Procedures and
the Investigation Procedures.

Tare Weight means the tare weight for a Wagon or other Rollingstock as
specified in Schedule 4.

Term means the term of this Deed in accordance with clause 2.1.

Termination Event means any event or circumstance specified as such in
schedule 8.

Third Party means a person other than the Operator or Aurizon Network.
Third Party Land has the meaning given in clause 39.17(a).

Through-Running Train Service Type means a Train Service Type that has a
Destination and/or Origin that is a Network Interface Point that is specified as
such in the Train Description for that Train Service Type.

Time at Depot means the time period commencing when a Train Service arrives
at the entry signal for a Depot and ending when it is ready to depart the Depot
and the relevant Train Controller has been advised accordingly.

Time at Loading Facility means the time period commencing when a Train
Service arrives at the entry signal for a Loading Facility and ending when it
presents at the exit signal for the Loading Facility, is ready to depart the Loading
Facility and the relevant Train Controller has been advised accordingly.

Time at Unloading Facility means the time period commencing when a Train
Service arrives at the entry signal for an Unloading Facility and ending when it
presents at the exit signal for the Unloading Facility, is ready to depart the
Unloading Facility and the relevant Train Controller has been advised
accordingly.

Track has the meaning given in the Access Undertaking.
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Train has the meaning given in the Access Undertaking.

Train Control means the management and monitoring of all Train Movements
and of all other operation of Rollingstock on the Infrastructure and of any
activities affecting or potentially affecting such Train Movements or Rollingstock
operation including:

(@) recording Train running times on Train diagrams and in Aurizon Network’s
information systems;

(b) reporting of Incidents occurring on the Infrastructure;

(c) managing Incidents occurring on the Infrastructure from within a Train
Control centre;

(d) field Incident management;
(e) vyard control services; and
) exchanging information with Railway Operators.

Train Control Direction means any instruction or direction (whether given
orally or in writing or by means of signal or other similar device) issued by or on
behalf of Aurizon Network acting reasonably relating to Train Movements.

Train Controller means the person nominated by Aurizon Network from time to
time as the supervisor of Train Movements on the relevant part of the
Nominated Network, and whose details are initially specified in item 1.1 of
schedule 9.

Train Description for a Train Service Type means the description of,
specifications for, and constraints on, the Access Rights for that Train Service
Type specified in schedule 2.

Train List means the information required to be supplied by the Operator in
accordance with item 1.2(b)(vi) of schedule 9 in respect of each individual
Train Service to be operated on the Nominated Network.

Train Movement has the meaning given in the Access Undertaking.
Train Operator has the meaning given in the Access Undertaking.

Train Route Acceptance means an authorisation issued by Aurizon Network
which authorises the Operator to operate Train Services for a Train Service
Type on the Nominated Network using specified Authorised Rollingstock
Configurations for that Train Service Type.

Train Schedule means the train diagrams, yard schedules, terminal schedules
and any other form of train timetable prepared by Aurizon Network before the
day of operation in accordance with the Network Management Principles
showing the programmed times of arrival or departure for Train Movements at
specified locations on the Infrastructure.

Train Service for a Train Service Type means the running by the Operator, of a
Train in one direction from the Origin to the Destination, or from the Destination
to the Origin, for that Train Service Type (including any Stowage) in accordance
with the Train Description for that Train Service Type.

Train Service Commitment Date for a Train Service Type means the date
specified as such in the Train Description for that Train Service Type.
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Train Service Compliance Date for a Train Service Type means the date
specified as such in the Train Description for that Train Service Type.

Train Service Expiry Date for a Train Service Type means the date specified
as such in the Train Description for that Train Service Type.

Train Service Type means each type of train service specified as such in
schedule 2.

Transport Infrastructure Act means the Transport Infrastructure Act 1994
(Qld).
Ultimate Holding Company has the meaning given in the Corporations Act.

Unloading Facility for a Train Service Type means the unloading facility located
at the ultimate destination for that Train Service Type (whether located on the
Nominated Network, an Adjoining Network or otherwise), as specified in the Train
Description for that Train Service Type.

Unreasonable in respect of an IRMP, or any aspect of or amendment to an
IRMP, determined by Aurizon Network under clause 15.1(c)(iii) means no
reasonable person in the position of Aurizon Network could have made that
determination.

Urgent Possession has the meaning given in the Access Undertaking.

Wagon means any rollingstock (including a wagon bogie) designed to carry any
load other than passengers.

Website has the meaning given in the Access Undertaking.

Weighbridge means a weighbridge or weightometer verified under the National
Measurement Act 1960 (Cth), as specified in item 5.1 of schedule 3.

Year means each year commencing on 1 July and ending on 30 June during the
Term and, if applicable, includes:

(@) the shorter period commencing on the first day of the Month in which the
Commitment Date occurs and ending on the next 30 June; and

(b)  the shorter period commencing on the 1 July occurring prior to the date of
expiration or termination of this Deed and ending on the date of expiration
or termination of this Deed.

1.2 Interpretation
In this Deed, unless expressed to the contrary:

(@) the singular includes the plural and vice versa;
(b) agender includes all other genders;

(c) where a word or phrase is defined, its other grammatical forms have a
corresponding meaning;

(d)  no rule of construction will apply to a clause to the disadvantage of a
Party merely because that Party put forward the clause or would
otherwise benefit from it; and

(e) areference to:

(i)  aperson includes a partnership, unincorporated association,
corporation or other entity, government or statutory body;
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(ii)

(iii)

(iv)
v)

(vi)

(vii)

(viii)

(ix)

x)

(xi)

(xii)

(xiii)

(xiv)

(xv)

(xvi)

(xvii)

a person includes its legal personal representative, successors and
assigns;

conduct includes any omission and any representation, statement
or undertaking, whether or not in writing;

conduct includes a benefit, remedy, discretion, authority or power;

an obligation includes a warranty or representation and a reference
to a failure to observe or perform an obligation includes a breach of
warranty or representation;

the words “include”, “includes” or “including” must be read as if they
are followed by the words “without limitation”;

writing includes:

(A) any mode of representing or reproducing words in tangible
and permanently visible form, including fax transmission; and

(B) words created or stored in any electronic medium and
retrievable in perceivable form;

time is to local time in Brisbane, Queensland;

“A$”, “$” or “dollars” is a reference to the lawful currency of
Australia;

this or any other document or agreement includes the document or
agreement as novated, amended or replaced from time to time and
despite any changes in the identity of the parties;

anything (including any amount) is a reference to the whole or part
or any part of it and a reference to a group of things or persons is a
reference to any one or more of them;

under a clause includes in accordance with that clause;

a clause or schedule is a reference to a clause or schedule (as
applicable) in this Deed;

any legislation or any provision of any legislation includes any
modification or re-enactment of it, any legislative provision
substituted for it and all regulations and statutory instruments issued
under it;

any code, guideline, recommendation or policy, or any provision of
any code, guideline, recommendation or policy, includes any

modification of it, or the substitution of it or any of its provisions for
others, unless otherwise specified or directed by Aurizon Network;

any Authority, association or body whether statutory or otherwise
(first body) is, if the first body ceases to exist or is re-constituted,
re-named or replaced or the powers or functions of the first body is
transferred to any other Authority, association or body
(replacement body), deemed to refer to the replacement body
established or constituted in lieu of the first body or as nearly as
may be succeeding to the powers or functions of the first body; and

access or access rights does not include rights granted by Aurizon
Network to a Railway Operator under a train operations deed.
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1.3

1.4

15

1.6

1.7

References to descriptors of Train Service Types

In this Deed, references to any descriptor of a Train Service or a Train Service
Type (for example, ‘Destination’, ‘Loading Facility’, ‘Nominated Monthly Train
Services’, ‘Origin’ and ‘Unloading Facility’) is to that descriptor as applicable to
that particular Train Service or Train Service Type.

Material published on the Website

For the avoidance of doubt, material published on the Website includes material
which is available to the Operator via secured, password-protected online
access to the Website.

Headings
Headings do not affect the interpretation of this Deed.

Words and expressions defined in Access Undertaking

(@) Subjectto clause 1.6(b), if a word or expression is defined in this Deed to
have the meaning given in the Access Undertaking, then it will have the
meaning given in the Access Undertaking in force as at the date of this
Deed.

(b) If a word or expression used in the Interface Risk Provisions which form
part of this Deed under clause 3 is defined in the Access Undertaking,
then, it will have the meaning given in the Access Undertaking in force on
the date the relevant Interface Risk Provisions commenced to form part of
this Deed under clause 3.1 or 3.2 (as applicable).

Inconsistency

(@) Ifthere is any inconsistency between the substantive terms of this Deed
(comprising clauses 1 to 39) and the schedules of this Deed, the
substantive terms of this Deed prevail to the extent of the inconsistency.

(b) If there is any inconsistency between matters contained in the Access
Undertaking (as amended by any Change in Access Undertaking) and
this Deed, the provisions of this Deed prevail to the extent of the
inconsistency unless expressly provided to the contrary.

Term

Term

This Deed commences on the Commencement Date and, unless earlier
terminated in accordance with its terms, continues until the Expiry Date.

Access Undertaking

Incorporation

(@) The Parties agree that, for the purposes of the Access Undertaking, the
Operator is considered a Train Operator or a Railway Operator (as
applicable).

(b) Subject to clause 3.2, the Interface Risk Provisions (as in force as at the
Commencement Date) form part of this Deed as if they were set out in full
under this Deed.
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(c) For the avoidance of doubt, despite any other provision in the Access
Undertaking:

(i)  clause 28 applies to any Claim in respect of a breach of the
Interface Risk Provisions which form part of this Deed under this
clause 3; and

(i)  clause 30 applies in respect of any Dispute between the Parties in
respect of any right or obligation (or in respect of the enforcement)
of Interface Risk Provisions which form part of this Deed under this
clause 3.

3.2 Changes in Access Undertaking

(@) Ifthere is a Change in Access Undertaking at any time which changes the
Interface Risk Provisions, then this clause 3.2 applies.

(b) A Party (Notifying Party) may, within 20 Business Days from the date of
the Change in the Access Undertaking (or such longer period as the
Parties may agree) notify (Amendment Notice) the other Party
(Receiving Party):

(i) thatit elects to amend this Deed to replace the Interface Risk
Provisions which form part of this Deed under clause 3.1(b) or this
clause 3.2 (Former Interface Risk Provisions) with the Interface
Risk Provisions as changed by the Change in Access Undertaking
(New Interface Risk Provisions);

(i)  of any other changes to the other terms of this Deed (if any) which
the Notifying Party requires as a consequence of, or to give full
effect to the replacement of the Former Interface Risk Provisions
with the New Interface Risk Provisions under this clause 3.2; and

(i) of the date from which the changes become effective (and if any
changes become effective from different dates, the dates applicable
to each change) which must be on or after the date on which the
Change in Access Undertaking became effective (Change Date(s)).

(c)  An Amendment Notice must include an amended version of this Deed,
with the changes referred to in clause 3.2(b)(i) clearly identified.

(d)  Promptly following receipt of an Amendment Notice, the Receiving Party
must notify the Notifying Party the extent to which the Receiving Party
accepts or does not accept the drafting of the amendments to the terms of
this Deed proposed in the Amendment Notice in accordance with clause
3.2(b)(ii).

(e) If the Receiving Party does not accept the drafting of the amendments to
the terms of this Deed, then the Parties must promptly meet to negotiate
and attempt to agree the changes to the terms of this Deed (if any) which
are necessary as a consequence of, or to give full effect to, the
replacement of the Former Interface Risk Provisions with the New
Interface Risk Provisions under this clause 3.2.

(f)  If the Parties do not agree the amendments in respect of the matters
outstanding under clause 3.2(f) by the Change Date(s), the matter must
be referred to the QCA for determination in accordance with the
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provisions of the Access Undertaking which provide for determination of
disputes by the QCA.

(@) On and from the Change Date(s) (or such other time as the QCA may
determine):

® the New Interface Risk Provisions will form part of this Deed as if
set out in full in this Deed;

(i)  the Former Interface Risk Provisions will cease to form part of this
Deed; and

(i) amendments to the terms of this Deed:
(A) accepted under clause 3.2(d);
(B) agreed under clause 3.2(e); or
(C) determined by the QCA under clause 3.2(f),
become effective.

(h)  Within 10 Business Days from the date that amendments to the terms of
this Deed are accepted, agreed and/or determined (as applicable) under
this clause 3.2, Aurizon Network must prepare and send to the Operator
a copy of this Deed as modified.

4 Operational Rights

4.1 Grant of Operational Rights

On and from the Train Service Commitment Date for each Train Service Type
until the Train Service Expiry Date for that Train Service Type, Aurizon Network
grants, and must provide, to the Operator the Operational Rights for that Train
Service Type in accordance with the Train Description on the terms and
conditions of this Deed.

4.2 Nature and scope of Operational Rights

(@) The Operational Rights granted under clause 4.1 are non-exclusive
contractual rights and do not give the Operator any right, title or interest of
any proprietary nature in the Nominated Network.

(b)  The Operator must not:

(i)  operate on, or use any part of, the Infrastructure that is not
specifically included in the Nominated Network; or

(i)  use the Nominated Network for:

(A) carrying out any provisioning, inspection, testing or
maintenance of Rollingstock;

(B) any marshalling, shunting or other relocation of Rollingstock;
(C) storage of Rollingstock; or
(D) any purpose other than the operation of Train Services,
unless otherwise expressly:
(i)  permitted or required to do so under this Deed,;

(iv) directed to do so by Aurizon Network in accordance with this Deed;
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or

(v) expressly permitted under another agreement with Aurizon
Network.

4.3 Operation of Ad Hoc Train Service
(@ If:

(i)  the Access Holder (or the Operator at the request of the Access
Holder) notifies Aurizon Network under the Access Agreement that
it wishes to have the Operator operate an Ad Hoc Train Service;
and

(i)  the Operator notifies Aurizon Network that it is able and willing to
operate an Ad Hoc Train Service for a Train Service Type at the
request of the Access Holder,

then, to the extent permitted by the Network Management Principles,
Aurizon Network:

(i) must if required in accordance with clause 5.4(c) of Schedule G of
the Access Undertaking; or

(iv) otherwise must use reasonable endeavours to,

schedule the Ad Hoc Train Service for the Train Service Type in the Daily
Train Plan.

(b)  On and from the time that the Ad Hoc Train Service is scheduled in the
Daily Train Plan, the terms and conditions of this Deed apply to the Ad
Hoc Train Service as if the Ad Hoc Train Service is a Train Service for the
Train Service Type which the Operator is entitled to operate under this
Deed.

5 Ancillary Services

In consideration of the Operator paying the Ancillary Services Charge, Aurizon
Network must provide the Operator with the Ancillary Services (if any) in
accordance with schedule 10.

6 Nomination of the Operator
6.1 Nomination

If at any time the Access Holder nominates the Operator in respect of all or part
of the Access Holder’s Access Rights, in accordance with the Access
Agreement, then Aurizon Network must promptly provide to the Operator:

(a) if not already provided by the Access Holder, a copy of the Access
Agreement;

(b) replacement Schedules (as relevant) amended to be consistent with the
Access Holder's nomination of the Operator; and

(c) details of the date on which those replacement Schedules take effect
being the date Aurizon Network notifies the Access Holder under the
Access Agreement that it accepts the Operator’s nomination,

and this Deed is varied in accordance with those replacement Schedules with
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effect on and from the date referred to under clause 6.1(c).

6.2 Multiple Access Agreements

The Operator may not be nominated under more than one Access Agreement
for the purposes of this Deed.

6.3 Variation of nomination of the Operator
(@) Ifatanytime:

(i)

(ii)

then:

(iii)

(iv)

the Access Holder notifies, or is deemed to have notified, Aurizon
Network of a variation to the nomination of the Operator by the
Access Holder in accordance with the Access Agreement; or

the Access Holder withdraws, or is deemed to have withdrawn, the
Access Holder’'s nomination of the Operator under the Access
Agreement (or this Deed),

Aurizon Network must promptly provide to the Operator:

(A) acopy of the Access Holder’s notice or withdrawal or, if no
such notice or withdrawal has been given, details of the
circumstances supporting the deeming of the notice or
withdrawal;

(B) replacement Schedules (as relevant) amended consistent
with the Access Holder’s notice or withdrawal or deemed
notice or withdrawal; and

(C) the date on which those replacement Schedules take effect;
and

this Deed is varied in accordance with those replacement
Schedules with effect on and from the date referred to under
clause 6.3(a)(iii)(C).

(b)  The Access Holder is deemed to have withdrawn its nomination of the
Operator if the Access Agreement is terminated or expires.

7 Interaction of rights

(@) The Parties acknowledge and agree that:

@

(ii)

the Access Holder has contracted directly with Aurizon Network
under the Access Agreement for the Access Rights:

(A) on the basis that the Access Rights will be used by one or
more persons (such as the Operator) under agreements
(such as this Deed) for the benefit of the Access Holder; and

(B) as such, the Access Holder has no direct above rail
operational responsibilities in relation to Train Services for the
Access Holder (unless it is also an “Operator” as defined in
the Access Agreement); and

the Operator will have above rail operational obligations in respect
of the Train Services that will be operated by it for the Access
Holder.
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(b)  The Operator has no right to renew, transfer (subject to clauses 34.2 and
34.3), vary or relinquish to Aurizon Network any part of the Operational
Rights, whether under this Deed or the Access Undertaking. The right to
seek a renewal, transfer, variation or relinquishment of Access Rights is
solely a right of the Access Holder.

8 Billing and payments
8.1 Charges

The Operator must pay to Aurizon Network the Ancillary Services Charges and
any other charges (if any) as calculated in accordance with this Deed.

8.2 Invoicing

(&) As soon as reasonably practicable after the end of each Billing Period,
Aurizon Network must give to the Operator an invoice for:

® the Ancillary Services Charges for that Billing Period; plus

(i)  any amounts payable but unpaid by the Operator to Aurizon
Network under this Deed, and which have not previously been
invoiced, as at the end of the Billing Period.

(b) If clause 8.6 applies, Aurizon Network must give the Operator an invoice
under clause 8.2(a) after the end of a Billing Period even if no amount is
required to be invoiced under clause 8.2(a) for that Billing Period.

(c) Eachinvoice given under this clause 8.2 must be accompanied by
reasonable details of Aurizon Network’s calculation of the amounts
claimed in the invoice, including an itemised description of any other
amounts (for the amounts deducted under clause 8.6, particulars must
include the amounts against which the deduction is applied).

8.3 Payment
Subject to clause 8.4, the Operator must:

(@) pay to Aurizon Network the amount claimed in an invoice given under
clause 8.2 within 10 Business Days after the invoice is given to the
Operator; and

(b) pay all amounts payable to Aurizon Network under this Deed:

0] in Australian currency; and
(i) by:
(A) direct deposit into the one or more bank account notified by
Aurizon Network to the Operator in the invoice for this

purpose (whether or not those bank accounts are in the name
of Aurizon Network); or

(B) such other payment method as Aurizon Network specifies in
the invoice (acting reasonably).

(c) Any payment by the Operator of an amount payable under this Deed in
accordance with this clause 8.3 is taken to be a payment of such amount
to Aurizon Network for the purpose of this Deed (whether or not such
amount is paid into a bank account in the name of Aurizon Network).
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8.4 Disputes
(@) Any Disputes in connection with an amount claimed in an invoice:

(i)  must be resolved in accordance with clause 30; and

(i) which is not resolved in accordance with clause 30.2, may be
referred by either Party to an Expert for determination in
accordance with clause 30.3.

(b) Despite clause 8.4(a), if an amount claimed in an invoice given by
Aurizon Network is Disputed, the Operator must pay to Aurizon Network:

(i)  the portion of the amount claimed in the invoice that is not in
Dispute; and

(i)  50% of the portion of the amount claimed in the invoice that is in
Dispute,

within the time specified in clause 8.3(a).

(c) Upon resolution of any Dispute about an amount claimed in an invoice
given by Aurizon Network, if the total amount which Aurizon Network was
entitled to claim in the invoice (as resolved) is:

® more than the amount paid by the Operator, then the amount of the
difference, together with interest on that amount calculated in
accordance with clause 8.5 (from the date when the amount in
Dispute would have been due and payable under clause 8.3(a) but
for clause 8.4(b), until the date on which the difference, together
with any interest, has been paid in full), must be paid by the
Operator to Aurizon Network within 20 Business Days after the
resolution of the Dispute; or

(i)  less than the amount paid by the Operator, then the amount of the
difference, together with interest on that amount calculated in
accordance with clause 8.5 (from the date when the amount in
Dispute was paid by the Operator until the date on which the credit
is applied or the amount is paid (as applicable) under this
clause 8.4(c)(ii)), must be:

(A) applied by Aurizon Network as credit in favour of the Operator
against the amount claimed in the next invoice to be issued
by Aurizon Network to the Operator after the resolution of the
Dispute (and, if necessary, to subsequent invoices issued by
Aurizon Network until the amount of the difference (including
any interest) has been fully credited in favour of the Operator
against amounts payable under invoices issued by Aurizon
Network to the Operator under clause 8.2); or

(B) if there will be no further invoices issued by Aurizon Network
to the Operator after the resolution of the Dispute or the last
credit referred to in clause 8.4(c)(ii)(A), paid by Aurizon
Network to the Operator within 20 Business Days after
resolution of the Dispute or the last credit referred to in
clause 8.4(c)(ii)(A) (as applicable).
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8.5 Interest on overdue payments and Disputed amounts

(@) Without prejudice to the rights, powers and remedies of a Party under this
Deed or otherwise at Law, if for any reason a Party does not pay an
amount payable under or in connection with this Deed on or before the
due date for payment, then that Party must pay interest on the
outstanding amount calculated in accordance with this clause 8.5.

(b) Interest accrues on outstanding amounts from the due date for payment
until that amount, together with the interest on that amount, has been paid
in full.

(c) Interest under clauses 8.4(c)(i), 8.4(c)(ii) and 8.5(b) is calculated at the
Default Rate. Any interest accrued but unpaid at the end of each Month is
capitalised and, once capitalised, will itself bear interest.

8.6 Right of set-off

A Party may deduct from any amounts which are due and payable by the Party
to the other Party under this Deed any amounts which are due and payable by
the other Party to the Party under this Deed.

9 Accreditation

(@) The Operator must, before the commencement of the first Train Services
under this Deed, provide to Aurizon Network evidence of the Operator’'s
Accreditation (including all conditions and/or variations).

(b) Each Party must have and maintain Accreditation to the extent required to
perform its obligations and exercise its rights under this Deed and, if
requested to do so in writing by the other Party, provide to the other Party
copies of documentation evidencing currency, renewal or amendment of
its Accreditation within five Business Days after such request.

(c) Each Party must notify the other as soon as possible of any notice from an
Authority affecting, or likely to affect, its Accreditation, and must provide a
copy of that notice to the other Party on request.

(d)y If:
® schedule 2 is varied to include an additional Train Service Type; or
(i)  the Train Description for an existing Train Service Type is varied,

then before the Operator commences or continues (as applicable) to
operate any Train Services for such Train Service Type, the Operator
must:

(i) if the Operator's Accreditation is required to be varied to address
the operation of Train Services for such additional Train Service
Type or the operation of Train Services in accordance with such
varied Train Description (as applicable), provide Aurizon Network
evidence of the Operator’s Accreditation as varied; or

(iv) if the Operator reasonably determines that no variations to the
Operator’s Accreditation are required to address the operation of
such Train Services, notify Aurizon Network of that determination
and the reasons for that determination.
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10  Operation of Train Services

10.1  Operation of Train Services
The Operator must not operate Train Services:

(&) which do not comply with the applicable Train Description and this Deed,
unless:

(i)
(ii)

acting under a Train Control Direction; or

with the prior written approval of Aurizon Network (which approval
may specify terms in addition to or varying the terms of this Deed in
respect of the Train Services or Ad Hoc Train Services to which the
approval relates);

(b) if clause 4.4 of the Access Agreement applies to those Train Services,
unless an Access Interface Deed (as defined under the Access
Agreement) has been executed by the relevant Customer and Aurizon
Network; and

(c) if the Access Holder does not hold, or does not have the benefit of,
Supply Chain Rights for those Train Services.

10.2 Commencement of Train Services

(@) Without limiting any other provision of this Deed, the Operator must only
operate any Train Service if:

Category 1- Requirements for Train Services generally

(i)

(ii)

(iii)

(iv)

v)

(vi)

(Vi)

an Operating Plan has been approved by Aurizon Network under
clause 15.1;

the Operator has submitted an Emergency Response Plan to
Aurizon Network which complies with, or is taken to comply with,
the requirements of clause 15.1(a)(i)(B);

the Operator has provided evidence to Aurizon Network of the
Operator's Accreditation as required by clause 9(a);

an IRMP has been agreed or determined under the Interface Risk
Provisions which form part of this Deed under clause 3;

the Operator has developed:

(A) the Operator's Safety Management System under
clause 24.4,

(B) the Environmental Management Plan under clause 15.1(g);

the Operator has taken out the insurances, and provided evidence
of those insurances to Aurizon Network, as required under
clause 26.3;

the Operator has complied with, or implemented any aspects of, the
Operating Plan, Emergency Response Plan, the Operator’s
Accreditation, the IRMP, the Operator’'s Safety Management
System and the Environmental Management Plan that are required
to be complied with or implemented before the commencement of
Train Services;
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Category 2 — Requirement for specific Train Service Types

(viii) the Operator has provided a Certificate of Compliance to Aurizon
Network for all of the Rollingstock and/or Rollingstock
Configurations which the Operator proposes to use in the operation
of Train Services, and such Rollingstock and/or Rollingstock
Configurations is Authorised Rollingstock and/or Authorised
Rollingstock Configurations for each Train Service Type; and

(ix)  Aurizon Network has given the Operator an Authority to Travel or a
Train Route Acceptance.

(b)  Aurizon Network must use reasonable endeavours to cooperate with the
Operator and act promptly to facilitate the Operator’'s compliance with
clause 10.2(a).

(c) If the Operator has not complied with each of the requirements of
clause 10.2(a) by:

® the Compliance Date and Aurizon Network has a reasonable
expectation that the Operator cannot commence the operation of
Train Services by the Commitment Date; or

(i)  the Commitment Date,

then, provided that the Operator’s failure to comply with clause 10.2(a)
was not due to Aurizon Network’s breach of clause 10.2(b) Aurizon
Network may give a notice to the Operator and the Access Holder
requiring the Operator to comply with clause 10.2(a) within 20 Business
Days after the date the notice is given to the Operator and specifying that
it is a notice given under this clause 10.2(c). For clarity, the Operator is
not obliged to, and Aurizon Network may not require the Operator to,
comply with clause 10.2(a) prior to the Commitment Date.

(d) If Aurizon Network notifies the Operator and the Access Holder under
clause 10.2(c) and the Operator fails to comply with the requirements set
out in the notice then, subject to clause 10.2(e), Aurizon Network may:

® by notice to the Operator and the Access Holder reduce (as
applicable):

(A) all of the Operational Rights (Category 1 Reduced
Operational Rights); and

(B) the Operational Rights in respect of the affected Train Service
Types only (Category 2 Reduced Operational Rights); or

(i) if, as a result of such reduction, there will be no remaining
Operational Rights, terminate this Deed.

(e) Aurizon Network must allow the Access Holder to nominate an alternative
“Operator” (as defined in the Access Agreement) to utilise the Category 1
Reduced Operational Rights and/or the Category 2 Reduced Operational
Rights (as applicable).
10.3 Commencement of Train Services for Train Service Type
(&) Without limiting any other provision of this Deed, if:

(i)  schedule 2 is varied or deemed to be varied to include an
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additional Train Service Type; or

(i)  the Train Description for an existing Train Service Type is varied or
deemed to be varied (including under clause 14.2),

then the Operator must only operate or continue to operate (as
applicable) any such additional or varied Train Services for that Train
Service Type if:

(i)  the Operator:

(A)

(B)

©

(D)

(E)

(F)

(©)

if required under clause 17.5, has provided a Certificate of
Compliance to Aurizon Network for all of the Rollingstock or
Rollingstock Configurations which the Operator proposes to
use in the operation of Train Services for that Train Service
Type, and such Rollingstock is Authorised Rollingstock or
such Rollingstock Configurations are Authorised Rollingstock
Configurations for that Train Service Type;

has amended the Emergency Response Plan to address the
operation of those Train Services, or notified Aurizon Network
of its determination that no such amendments are required,
under clause 15.2(a);

has provided evidence to Aurizon Network of the Operator’'s
Accreditation as varied to address the operation of those
Train Services, or notified Aurizon Network of its
determination that no such variations are required, under
clause 9(d);

and Aurizon Network have jointly conducted a further
Interface Risk Assessment, and amendments to the IRMP, to
the extent required, have been agreed or determined, under
clause 15.2(e);

if required under clause 24.4, has amended the Operator’s
Safety Management System to address any amendments to
the IRMP and the operation of those Train Services; and

if required under clause 15.2, has amended the
Environmental Management Plan to address any
amendments to the IRMP and the operation of those Train
Services; and

has complied with or implemented any aspects of the
Operating Plan, Emergency Response Plan, the Operator’s
Accreditation, the IRMP, the Operator’'s Safety Management
System and the Environmental Management Plan that are
required to be complied with or implemented before the
commencement of those Train Services;

(iv) amendments to the Operating Plan to address the operation of
those Train Services have been approved by Aurizon Network, or
the Operator notified Aurizon Network of its determination that no
such amendments are required, under clause 15.2(a); and

(v)  Aurizon Network has given the Operator an Authority to Travel or a
Train Route Acceptance authorising the Operat