Volume 1 — QR Network Access Undertaking August 2008
TABLE OF CONTENTS
VOLUME 1 - QR NETWORK ACCESS UNDERTAKING
p { Deleted: 7
PART 1. PREAMBLE .......ovveeiieeeeeeeeeeseeseeeee e 5
P { Deleted: 8
PART 2. SCOPE AND ADMINISTRATION OF UNDERTAKING ................... 6
R e =R g - peleted:d
22 REVIEW OF RAIL INFRASTRUCTURE .........coovvveeiesiereeeeeeseesseseeeeessseeeee g,ﬁ//{De'e‘ed: =
2.3 DURATION OF UNDERTAKING .....occcccccororrsssrcccoeresssssscieeeessssoeenes g),ﬁ//{De'ete": 2
24 CONTRACTUAL ARRANGEMENTS .......corvrevvreeeeeeoeessnneeeesesseeeeesssssn 1, {Detetect 1
25 TRANSITIONAL PROVISIONS .......coooooveeeeeeeeeeeeeeesesssnsssssssssssssssssesseeeseee g_/{De'ewd: =
2.5.1  Access Applications submitted prior to 30 June 2006 .............. 11, - { Deleted: 13
2.5.2  Restructure of QR ......ccoiiiiiiiiinisee s 12, {Deleted: 14
_ - Deleted: 16
PART 3. RINGFENCING ARRANGEMENTS........c.cooververreereneesrenreeneane. 14, - {Detre
31 ORGANISATIONAL STRUCTURE ..........cooommrssssicceeessssssccimoeeesssssceneees 14 {peteres: 16
32 ACCOUNTING SEPARATION .......coiiiioosireseeeeeeeeessssseseeesesseoeee s 15, - - {petetea: 17
3.21 Preparation of Financial Statements............ccccceevveeenineeens 15 - {Deleted: 17
3.2.2 Audit of Financial Statements ..o, 16, - {Deleted: 18
33  MANAGEMENT OF CONFIDENTIAL INFORMATION .........cccccoommmmmrrr. 17, - (Deleted: 10
331 External Flows of Confidential Information ..............cccccovcveenns 19, - {Deleted: 21
3.3.2 Internal Flows of Confidential Information .............cccoccuvveeeen. 20, - {peleted: 22
34 DECISION MAKING ......ooomirrorvrreeeeecceissseseeeeeeeeeeeessessesseseeeeessseeessssssen 24, - Deleted: 26
35  COMPLIANCE AND ENFORCEMENT ......ovvvvvoeceiesessseeeeeeeeoeceessssseeeee 25 - - {petetea: 2
3.5.1  Complaint Handling..........c.ovoveveeeeeirieeiieieeeeseeeeee e 25, | peleted: 27
3.5.2 AU ettt e ettt et et e e e e e e e et e e e e e aaaaen &7 - [ Deleted: 28
/{Deleted: 30
PART 4. NEGOTIATION FRAMEWORK ..........oveeverrerresressesresssesssesesenne 28 -
41 ACCESS APPLICATION w...cooooooeieeeeseesceeesseesceeesssssceeessesseeeseessceeessee g, - Deteted:
42  ACKNOWLEDGMENT OF ACCESS APPLICATION .....cccccoooorvsiiiicrren 28 {oerao: 2
43 INDICATIVE ACCESS PROPOSAL ........oovvvvvoeeeerresssereeeeeeoseeerssssssseeseesenee 30, - {Detotect =2
44 NOTIFICATION OF INTENT ..ooooiiccoreeecceeeeseseeessessceeessesseees e gﬁ//*{De'e‘e‘* *
45  NEGOTIATION PROCESS............cceiiisieeessssssssssssssssssssssssssssssssssesseeeeeessseeee 32, | Deteted: 3¢
451  Negotiation PEriOd...........ccoeveeueveeceeeererceeeeeeseeeeseeeees e 32 - {Deleted: 34
45.2 Issues to be addressed during Negotiation .............ccccccecvvnnnnns 34, {Deleted: 36
46  NEGOTIATION CONDITIONS......ccoommmmmrrreeerrvveeeesssssssssneeeesssssesssssssssssnenee 36 - (Deleted: 38
47 DISPUTE RESOLUTION w.oovvoooeoeooeeeeseeeeeeeeeoe e seseeee 38 - - {petetea: 4
471 DISPULES ..ottt sttt nesenas 38 - {Deleted: 40
4.7.2  Chief Executive RESOIULION .........ccccveevrirreceecteeiece e eee s eeeeneas 38 - {Deleted: 40

0 J LU JC L J L ) L A U I JU ) ) I

Page 1



Volume 1 — OR Network Access Undertaking

August 2008

4.7.3
4.7.4

Expert Determination ............cccccccvvvvviiininineenneen.

PART 5: ACCESS AGREEMENTS .....ccooiiiiiiiiiieeieeeeeee

5.1 DEVELOPMENT OF ACCESS AGREEMENTS. ................

Determination by the Queensland Competition Authority.........

3_9,4 - { Deleted: 41
4_0,7 - [ Deleted: 42
- { Deleted: 44

42 -

i - { Deleted:

44

42,

5.2 DEVELOPMENT OF NEW STANDARD ACCESS AGREEMENT ...43 -

- { Deleted:

45

—J J A A J

5.3  ACCESS AGREEMENTS FOR NEW OR RENEWED QR TRAIN SERVICES

4, - { Deleted: 48
54  DISCLOSURE OF ACCESS AGREEMENTS .........cooomvvveerineeceessesseessnnnee 46, - {peteted: s
p { Deleted: 50
PART 6. PRICING PRINCIPLES ......cccoiiiiiiieriecie e 48

6.1  PRICE DIFFERENTIATION oooovvvovvovoeeeeeeeeeeeeeeeeeeerssssesssssessessseseeeseeeeeee @7/,//{De'e‘Ed: %0
6.1.1 Limits on Price Differentiation............ccoccvveeiieiiiniiiiieeeeeiiieeeenn 48, - Deleted: 50
6.1.2 Establishment of Access Charges for QR Train Services............ 49, | peleted: 51
6.2 PRICING LIMITS ..ottt 50, -- { Deleted: 52
6.2.1 Definition of Pricing LimitS............ccccooiiiiiiiiiii, 50, - {Deleted: 52
6.2.2  Price Limits for Individual Train Services..........cccccvvveeeriinenenne 50, - {Deleted: 52
6.2.3 Price Limits on Train Service Combinations.............cccocuueene 50, {peleted: 52
6.2.4 Definition of Revenue Limit............occeeiiiiiiiiiiee e 51, { Deleted: 53
6.3  PRICING OBJECTIVES......ccoctiiiiiiiiiisssssis s 53 - { Deleted: 55
6.3.1 Rail Infrastructure UtiliSation ...........ccccovieieiniiiie e 53, - {Deleted: 55
6.3.2 Revenue AJEQUACY ........coocueiiiiiiieiiiee ettt 54, {Deleted: 56
6.4  REFERENCE TARIFFS ...t 54 - { peleted: 56
6.4.1 Application of Reference TariffS...........ccccevviiiiiiiiiee 54, - Deleted: 56

6.4.2 Establishment of Reference Tariffs for new Reference Train
Services54 { Deteted: 56
6.4.3 Review of Reference TariffS........cccooviiiiiiiii i 58, - {Deleted: 60

6.4.4 Interpretation of Undertaking where a new coal mine is to be
included in a Reference Train Service ...........ccccceviiiiniiciiiicccccee e, 58 - {Deleted: 60
6.5 STRUCTURE OF ACCESS CHARGES AND CONDITIONS TO ACCESS59, -~ {peteted: &1
6.5.1 Structure of Access Charges ... 59, - {Deleted: 61
6.5.2 ACCESS CONAItIONS.....c.ecuveviirierieeeete ettt 60, - {Deleted: 62
6.5.3 Access Conditions REQIStEr .......ccvvvvvieeieeeece e, 62 [ Deleted: 64
P { Deleted: 65

PART 7. CAPACITY MANAGEMENT ....cooiiiiiiiiiiieeee e 63 -~

71 NETWORK MANAGEMENT PRINCIPLES ...ooovooosreeeeeeeseseesssiresesseeeeenneens 63 - {peleted: 65
7.2 SERVICE SPECIFICATION AND TRAIN SCHEDULING................covveee 6_3,//{'3'3'6‘“: %
7.3 CAPACITY ANALYSIS . ooovooroeereeeeesseessieseessssesssssessssesssesssessesssessssesss 64 {ostetea: o
7.4 CAPACITY ALLOCATION w..oovvvvoeeeeeeeeeseeeeeeeeeeeessesesseseessesseeeessessesseeeees 64 {peteted: e0
7.41  Allocation of CAPACIY ..........ceevveveririireeeeiereeeeeere e, 64, - {Deleted: 66
7.4.2  Capacity RESUMPLION .......cccciviiiriiieece e 68, - {Deleted: 70
7.4.3 Capacit'y Relinquishment...........cooooiiiiiiiieee e 70 [ Deleted: 72
7.4.4 Capacity Transfer .........cccocviiiiiiii 72, { Deleted: 74

o A L I A - U A )

Page 2



Volume 1 — OR Network Access Undertaking

August 2008

7.5  CAPACITY REGISTERS
7.5.1 Committed Capacity Register
Capacity Resumption Register

7.5.2

PART 8. INTERFACE CONSIDERATIONS
8.1 INTERFACE RISK MANAGEMENT PROCESS

7% { Deleted: 77
7_5::/,,,/ _ - [ Deleted: 77
7_7', _-- [ Deleted: 79

- { Deleted:

80

18

- { Deleted:

80

8,

B.1.1  OVEIVIEW w.oeeeeeececececee et enae s enseans 78, - { Deleted: 80
8.1.2  The Interface RiSk ASSESSMENT .......cuvviiiviiiiiiiiiiiiiiieiieeeeeeeeeeee, 78, - { Deleted: 80
8.1.3 The Interface Risk Management Plan (‘IRMP’) .........cccccccnnnnnns 79 [ Deleted: 81
8.1.4  Operating Plan ..........ccccoiiiiiiiiiiii 81, { Deleted: 83
8.1.5  Provision of Assistance by QR Network ...........ccccccviiiiiieneennn 81, { Deleted: 83
8.1.6  Rollingstock Authorisation...........cccccooiiuiiiiiiiiiiiiie e 82 {Deloted: 84
8.1.7  Audit, Inspection and ReVIEW............ccccvvrrmveeiiiieienneee e 82 {Deler d' o
o eleted:
8.2  ENVIRONMENTAL RISK MANAGEMENT PROCESS........ccccoeovniniiieiennn. 84 { Deleted: 85
8.2.1 Environmental Investigation and Risk Management Report .... 84, { Deleted: 86
8.2.2 Environmental Management SystemM.........cccccccvvvveiiieeeeeeeeeeeen, 87 { Deleted: 89
8.2.3  Audit and Review of EIRMR .........ccooiiiiiiieiiciiciee e 88 {oeler d' %
- eleted:
8.3  ADJOINING INFRASTRUCTURE ........cccoiiiiiiiiiiiinieici e 89, - {Dpeleted: 91
PART 9. REPORTING ... oovvvvecooeeeeeeeeeeeesseesseesesssseessseessesssssssessseessssssseseenes g - poteted: o3
9.1  QUARTERLY PERFORMANCE REPORTS........ooooeocceressireeessesseeessssree op - peeted: 53
9.2 ANNUAL REPORTS ....oooovvvovvveveeeeeeeseeseeeeeeeeseessessssssssesssssssses s %,//{De'eted: ®

9.2.1
9.2.2
9.2.3
9.2.4

Annual Financial Report
Annual Performance Report
Maintenance Cost Report
Regulatory Asset Base Report

9.3  REPORTING TO THE QCA

%’4 - { Deleted:

95

QA? - [ Deleted:

96

%7 - [ Deleted:

98

9_61, - - [ Deleted:

98

97 - { Deleted:

— A

99

9.4  COMPLIANCE OFFICER

100

9§

- { Deleted:

9.5 AUDIT OF PERFORMANCE REPORT

PART 10. DEFINITIONS & INTERPRETATIONS
10.1 DEFINITIONS

10Q, .-

98,

- { Deleted:

100

102

. { Deleted:

100,

- { Deleted:

102

10.2 INTERPRETATION

119

- { Deleted:

121

10.3 NOTICES

- { Deleted:

122

- 2 J L J U A L L W ) W A

VOLUME 2 - STANDARD ACCESS AGREEMENTS

STANDARD ACCESS AGREEMENT (ACCESS HOLDER) FOR COAL

CARRYING TRAIN SERVICES

Page 3



Volume 1 — OR Network Access Undertaking August 2008

STANDARD ACCESS AGREEMENT (OPERATOR) FOR COAL CARRYING
TRAIN SERVICES

Page 4



Volume 1 — OR Network Access Undertaking August 2008

PART 1. PREAMBLE

@

(b)

(©)

(d)

QR Network has developed this Undertaking to provide a framework to manage
negotiations with Access Seekers for Access to Rail Infrastructure for the
purpose of operating Train Services.

This Undertaking has been prepared in accordance with the Act. The intent of
the Undertaking is to:

(i)  ensure that Access is negotiated in a competitively neutral environment;

(i)  ensure that Access negotiations are conducted expeditiously on a
commercial basis between QR Network and Access Seekers;

(i)  provide a mechanism for the exchange of information between QR
Network and Access Seekers necessary to facilitate the negotiation
process;

(iv) establish pricing principles to be employed by QR Network in negotiating
Access and which provide guidance in the resolution of a pricing dispute;

(v) outline the manner in which QR Network will manage the utilisation of
Capacity;

(vi) outline the interface considerations to be addressed for Access Seekers
and Access Holders to obtain and maintain Access;

(vii) outline the principles to be incorporated in an Access Agreement;

(viii) provide for a binding dispute resolution process to apply during
negotiations for Access;

(ix) provide that actions pursuant to the Undertaking are consistent with the
objectives for rail under s.2(2)(d) of the TIA; and

(x) seek to encourage the efficient use of the Rail Transport Infrastructure by
establishing an efficient process for obtaining Third Party Access thereby
facilitating competition.

This Undertaking will be consistently applied to Access Applications where
those applications are within the scope of this Undertaking as set out in Part 2.

For further information on the negotiation of Access in accordance with the
provisions of this Undertaking, contact:

QR Network Pty Ltd
21st Floor, 127 Creek Street
Brisbane QIld 4000

Phone: (07) 3235 3144
Fax: (07) 3235 3930
Email: network.access@qr.com.au
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PART 2. SCOPE AND ADMINISTRATION OF UNDERTAKING

2.1 SCOPE
(@) This Undertaking provides for the negotiation of Access required for the
operation of Train Services by Access Seekers.
(b) Activities that an Access Seeker may seek to undertake on the Rail
Infrastructure as part of the operation of a Train Service include:
® mainline running of a Train from its origin to its destination, including:
o the use of passing loops to facilitate mainline running of the Train;
and
e Train queuing and staging required to facilitate the running of a Train
Service from its origin to its destination, including before and after
loading and unloading of a Train;
(i)  loading and unloading of a Train at facilities other than Other Rail
Infrastructure;
(i) Train marshalling and shunting at the following times:
e in preparation for running of the Train Service;
e before or after loading or unloading of the Train; and
e before or after maintenance and provisioning of the Train; and
(iv)  Train stowage in the following circumstances:
e as required for crew changes, meal breaks and on Track
maintenance and provisioning of the Train; and
e where an Access Holder cannot operate its Train Service in
accordance with its Train Service Entitlement as the result of a
breakdown or other temporary outage of the Access Holder, the
loading facility or the unloading facility, and/or the unavailability of the
Rail Infrastructure.
(c) Access will include, in addition to the use of the Rail Infrastructure:

()  the benefit of other Below Rail Services essential to the use of the Rail
Infrastructure such as:

(A) signalling;
(B) Train Control Services and associated communication;
(C) access to walkways immediately adjacent to, and crew changeover

points connecting to, track which is the responsibility of QR
Network; and

(D) the provision of electric transmission infrastructure on electrified
sections of the track so as to permit the acquisition of electric
energy for traction;

(i)  entry upon land:

(A) to the extent that entry upon the land is incidental to and essential
for the use of Rail Infrastructure (for example, the entry of land
beneath Rail Infrastructure for the purpose of exercising Access
Rights in respect of the Rail Infrastructure); or

Page 6
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(d)

(e)

()

(9

(h)

(B) for access to the walkways and crew changeover points referred to
in Subparagraph 2.1(c)(i)(C) (to the same degree as is available to
QR Operational Business Groups),

provided that:

(C) theland is owned by QR Network or a Related Party of QR
Network; or

(D) QR Network or a Related Party of QR Network has, through a
lease, licence or other arrangement with the owners of the land or
pursuant to the TIA, the authority to authorise access to that land
and the entry is not inconsistent with the terms of that lease, licence
or other arrangement.

This Undertaking covers the provision of Access to Rail Infrastructure for the
purpose of operating Train Services only. Access Holders shall be responsible
for the provision of any other services, including Above Rail Services, required
for the operation of their Train Services.

This Undertaking is not applicable to the negotiation of Access to Rail
Infrastructure for the purpose of operating Train Services that are used for
transportation between Queensland and another state and that utilise Standard
Gauge Track and Standard Gauge Rollingstock (referred to as “Interstate Train
Services”). Access Seekers may negotiate Access for the operation of
Interstate Train Services in accordance with the relevant access regime.

Where the land upon which the Rail Infrastructure is situated is not owned by
QR Network or a Related Party of QR Network and any one of those entities
does not, through a lease, licence or other arrangement with the owners of the
land (including, for example, a sublease from Queensland Transport) or
pursuant to the TIA, have the authority to authorise Access Seekers to access
that land, it is the responsibility of the Access Seeker to obtain the necessary
approvals from the owners of the land upon which the Rail Infrastructure is
situated. In such circumstances, the Preliminary Information provided by QR
Network to the Access Seeker will provide information to assist the Access
Seeker in obtaining such approval, as specified in Part A of Schedule D.

This Undertaking, despite anything else contained in it, is subject to QR
Network complying with its Passenger Priority Obligations, which shall override
the provisions of this Undertaking to the extent of any inconsistency.

Subject to this Paragraph 2.1(h), to the extent that QR Network or a Related
Party of QR Network (“Supplier”) sells or supplies a QR Operational Business
Group with electric energy in connection with Access, QR Network cannot
refuse to, if QR Network is a Supplier, sell or supply electric energy to another
Access Seeker or Access Holder (or, if QR Network is not a Supplier, procure
such a sale or supply from a Supplier). However, the sale or supply of electric
energy is not part of Access and, except as specifically referred to in this
Undertaking, is not subject to the provisions of this Undertaking. Further,
despite any other provision of this Undertaking, QR Network will not be obliged
to sell or supply electric energy to an Access Holder (or procure such a sale or
supply from a Related Party of QR Network), or to agree to sell or supply
electric energy to an Access Seeker (or to procure such a sale or supply from a
Related Party of QR Network):
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2.2

@)

(b)

(©)

(d)

(i) if QR Network or a Related Party of QR Network (who is a Supplier) is not
lawfully entitled to sell or supply electricity to the relevant Access Holder
or Access Seeker under the Electricity Act 1994 (QIld); or

(i) on terms that would be unreasonable or uncommercial.

If a Dispute arises between an Access Holder or Access Seeker and QR
Network regarding a refusal by QR Network to sell or supply electric energy (or
procure such a sale or supply from a Related Party of QR Network) or the
proposed terms and conditions on which QR Network (or a Related Party of QR
Network) offers to sell or supply electric energy to the Access Holder or Access
Seeker, the Dispute may be referred to Dispute resolution in accordance with
Clause 4.7.

REVIEW OF RAIL INFRASTRUCTURE

The Line Diagrams in Schedule A indicate those parts of the rail network that
are not Rail Infrastructure, as at May 2008, for the purpose of this Undertaking.

Subject to this Clause 2.2, QR Network will review and amend the Line
Diagrams immediately after the Commencing Date and, if necessary, thereafter
during the Term at intervals of no greater than six (6) months to reflect changes
that have been made to the configuration or management of the rail network.
QR Network will publish the current version of the Line Diagrams on its website.

Where, in the QCA'’s reasonable opinion, a material change may have been
made to the configuration or management of the rail network that is not
reflected in the Line Diagrams, the QCA may request in writing that QR
Network review and, if necessary amend the Line Diagrams in accordance with
Paragraph 2.2(b). QR Network will perform such a review and make any
necessary amendments to the Line Diagrams within thirty (30) days of receiving
the written request from the QCA.

QR Network will not:

(i)  assign or transfer existing or new Rail Transport Infrastructure from QR
Network to QR or a Related Party of QR; or

(i)  remove existing Rail Transport Infrastructure (except where such Rail
Transport Infrastructure is already identified in the Line Diagrams for
future removal) or amend the Line Diagrams to identify any existing Rail
Transport Infrastructure for future removal, except where the change:

(A) is minor or administrative in nature;

(B) reflects an agreement between Queensland Transport and QR
Network to cease Queensland Transport funding for the provision of
the relevant Rail Transport Infrastructure through Transport Service
Payments and to remove the relevant Rail Transport Infrastructure;
or

(C) does not reflect a permanent reduction in Capacity (for example,
where level crossings are removed or reconfigurations of track are
undertaken without affecting an Access Holder’s Access other than
in accordance with an Access Agreement or this Undertaking),

unless the QCA has approved a Draft Amending Undertaking incorporating the
corresponding amendment to the Line Diagrams.
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(e)

()

@

(h)

Where an Access Seeker or Access Holder is reasonably of the opinion that
amended Line Diagrams prepared and published in accordance with Paragraph
2.2(b) reflect a change to the configuration or management of the rail network
that contravenes Paragraph 2.2(d), the Access Seeker or Access Holder may,
in writing, request QR Network to review the amendment and amend the Line
Diagrams accordingly.

If an Access Seeker is reasonably of the opinion that access to Rail Transport
Infrastructure that is not Rail Infrastructure for the purpose of this Undertaking,
is required for the purpose of obtaining access to the Declared Service, then
the Access Seeker may make a request in writing that QR Network obtain
ownership of the relevant Rail Transport Infrastructure and amend the Line
Diagrams accordingly.

In considering a request made in accordance with Paragraph 2.2(f), QR
Network will obtain ownership of the relevant Rail Transport Infrastructure and
amend the Line Diagrams accordingly if, in QR Network’s reasonable opinion,
this is appropriate having regard to the following principles:

(i)  subject to Subparagraphs 2.2(g)(iv) and 2.2(g)(v), the ownership of Rail
Transport Infrastructure should be allocated in a way that enables QR
Network to operate as a stand alone provider of the Declared Service,
except in relation to stations and platforms which are managed in the
manner provided in Subparagraph 3.1(c)(iii);

(i)  the existing market shares of QR Operational Business Groups should
not be a factor in the allocation of ownership of Rail Transport
Infrastructure;

(i)  subject to Subparagraphs 2.2(g)(iv) and 2.2(g)(v), ownership of Rail
Transport Infrastructure should be allocated in a way that reasonably
allows for Access Seekers to undertake activities of the type identified in
Paragraph 2.1(b);

(iv) any Private Infrastructure should connect directly to Rail Infrastructure,
except where the agreement between a Related Party of QR Network
and the Private Infrastructure manager explicitly accepts that the Private
Infrastructure connects to track managed by the Related Party of QR
Network;

(v) any facility that is owned or leased by a Third Party and is accessible
from track managed by a Related Party of QR Network (referred to as a
“Private Facility”) should be accessible from Rail Infrastructure, except
where the agreement between the Related Party of QR Network and the
Private Facility manager explicitly accepts that the Private Facility is
accessible from track managed by the Related Party of QR Network; and

(vi) QR Network is not obliged to agree to obtain ownership of the relevant
Rail Transport Infrastructure and amend the Line Diagrams accordingly if
the use of that Rail Transport Infrastructure is outside the scope of the
Declared Service.

QR Network must:

(i)  where QR Network receives a request from an Access Seeker or Access
Holder under Paragraph 2.2(e);

Page 9



Volume 1 — OR Network Access Undertaking August 2008

2.3

@)

(b)

(©)

| @

(A) notify the QCA in writing of the request;
(B) review the relevant amendment to the Line Diagrams; and

(C) within thirty (30) days of QR Network receiving the request, give the
QCA and the Access Seeker or Access Holder written notice of
whether QR Network accept that the change to the management or
configuration of the network was in contravention of Paragraph
2.2(d) and, if so, the action that QR Network proposes to take to
remedy this contravention;

(i)  within thirty (30) days of QR Network receiving the Access Seeker’s
request under Paragraph 2.2(f), give the Access Seeker written notice of
whether QR Network will obtain ownership of the relevant Rail Transport
Infrastructure and amend the Line Diagrams; and

(i)  undertake any required amendments to the Line Diagrams within
fourteen (14) days of:

(A) where the matter has not been referred to Dispute resolution under
Paragraph 2.2(i), the giving of the notice under Subparagraph
2.2(h)(i) or Subparagraph 2.2(h)(ii); or

(B) where the matter has been referred to Dispute resolution under
Paragraph 2.2(i), the resolution of the Dispute in favour of the
Access Seeker or Access Holder.

(i) an Access Seeker or Access Holder disagrees with the results of the
consideration of the Access Seeker’s or Access Holder's request under
Paragraph 2.2(e) or, where relevant, the action that is proposed to
remedy a contravention of Paragraph 2.2(d); or

(i)  an Access Seeker disagrees with the results of the consideration of the
Access Seeker’s request under Paragraph 2.2(f),

it may refer the issue to the Dispute resolution process set out in Clause 4.7.

DURATION OF UNDERTAKING

This Undertaking comes into operation on the date that it is approved by the
QCA.

This Undertaking will be applied from 1 September 2008 (“Commencing Date”)
even if this Undertaking is approved by the QCA prior to or after the
Commencing Date.

Subject to Clause 2.5, all Access Applications lodged with QR prior to the
Commencing Date, including any negotiations for Access based on an
Indicative Access Proposal provided by QR prior to the Commencing Date, will
be dealt with in accordance with the provisions of this Undertaking.

withdrawn as provided for in the Act.
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2.4 CONTRACTUAL ARRANGEMENTS

This Undertaking applies only to the negotiation of new Access Agreements or the
negotiation of Access Rights in addition to those already the subject of an Access
Agreement. Nothing in this Undertaking can require QR Network or any other party
to an existing Access Agreement to vary a term or provision of that agreement.

2.5 TRANSITIONAL PROVISIONS
2.5.1Access Applications submitted prior to 30 June 2006

(a) For the purposes of this Clause 2.5, the terms “Access Seeker”, “Access
Application”, “Indicative Access Proposal”, “Reference Tariff” and “Negotiation
Period” have the meanings given under Clause 10.1 of the 2001 Undertaking
unless a contrary intention appears.

(b)  Where:

(i)  an Access Seeker has submitted an Access Application to QR and
received an Indicative Access Proposal from QR prior to 30 June 2006;

(i)  the Negotiation Period in respect of that Access Application has
commenced but has not ceased in accordance with Paragraph 4.5.1(c) of
the 2001 Undertaking; and

(iii) the Access Seeker gives QR a written notice, within thirty (30) days of 30
June 2006, that the Access Seeker elects to continue negotiating Access
under the 2001 Undertaking,

the following will apply:

(iv) the Access Seeker and QR Network will continue negotiations, in respect
of the Access Rights sought, in accordance with the Non-Pricing
Provisions, Parts 4 and 6 and Subclauses 7.4.1 and 7.5.1 of this
Undertaking and any Reference Tariffs endorsed under that Part 6 and
the Standard Access Agreements under this Undertaking;

(v) the Negotiation Period in respect of the relevant Access Application for
the purposes of this Undertaking will be taken to commence when the
Negotiation Period commenced under the 2001 Undertaking and will
cease in accordance with Paragraph 4.5.1(e) of this Undertaking;

(viy any reference in the Non-Pricing Provisions to:

(A) Parts 4 or 6 or Subclauses 7.4.1 or 7.5.1 of the 2001 Undertaking
or any provision thereof shall be a reference to Part 4, Part 6,
Subclauses 7.4.1, Subclause 7.5.1 or any equivalent provision
respectively of this Undertaking; and

(B) a Reference Tariff, Standard Access Agreement or any term
defined by reference to a provision of Parts 4 or 6 or Subclauses
7.4.1 or 7.5.1 of the 2001 Undertaking shall be a reference to a
Reference Tariff, a Standard Access Agreement or the equivalent
term respectively as defined under this Undertaking; and

(vii) for the avoidance of doubt, any reference in Parts 4 or 6 or Subclauses
7.4.1 or 7.5.1 of this Undertaking or a Standard Access Agreement under
this Undertaking to a Part, Clause, Subclause, Paragraph, Subparagraph
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(©)

(d)

or Schedule will be a reference to a Part, Clause, Subclause, Paragraph,
Subparagraph or Schedule of this Undertaking.

Where:

(i) an Access Seeker has submitted an Access Application to QR prior to 30
June 2006; and

(i)  any one or more of Subparagraphs 2.5(b)(i), (ii) or (iii) have not been
satisfied,

the following will apply:

(i)  the Access Seeker and QR Network will continue negotiations, in respect
of the Access Rights sought, in accordance with this Undertaking; and

(iv) where the Negotiation Period has commenced but not ceased in
accordance with Paragraph 4.5.1(e) of the 2001 Undertaking, the
Negotiation Period in respect of the relevant Access Application for the
purposes of this Undertaking will be taken to commence when the
Negotiation Period commenced under the 2001 Undertaking and will
cease in accordance with Paragraph 4.5.1(e) of this Undertaking.

In addition to Paragraphs 2.5(b) and (c) where an Access Seeker has
submitted an Access Application to QR prior to 30 June 2006 and a provision of
this Undertaking applicable to the Access Application refers to any act,
document or thing provided, given or otherwise done (for example, the
providing of an Indicative Access Proposal) and an equivalent act, document or
thing has been provided, given or otherwise done under the 2001 Undertaking,
the act, document or thing will be deemed to have been provided, given or
otherwise done under this Undertaking (even though the date when this
occurred is prior to 30 June 2006) but only to the extent that this is reasonably
necessary to give meaning and effect to the applicable provisions of this
Undertaking and for the continuance of negotiations pursuant to
Subparagraphs 2.5(b)(iv) or (c)(iii) as applicable.

2.5.2Restructure of QR

Notwithstanding any provision to the contrary in this Undertaking:

@)

(b)

if:
(i) the 2005 Undertaking referred to a group, division or position of QR,;

(i)  this Undertaking contains the same reference to that group, division or
position; and

(iii)  that group, division or position no longer exists and is not defined in this
Undertaking,

then that reference is to the successor or replacement group, division or
position with substantially the same functions and responsibilities as the group,
division or position at the time immediately prior to the Commencing Date;

all acts, agreements, applications, approvals, approval processes,
arrangements, circumstances, conduct, decisions, determinations, dispute
resolution processes, events, Force Majeure Events, matters, negotiations,
notices, omissions, queues, registers, requests, time periods, votes, warranties
or any other process or thing whatsoever (“Matter”) done, arising, given,
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(©)

(d)

(e)

()

@

(h)

received, undertaken, commenced or established (“Done”) under the 2005
Undertaking are deemed to be Done and, as applicable, continue under this
Undertaking as though this Undertaking commenced on 30 June 2006, the
Matter was Done under this Undertaking and anything Done by or in relation to
QR was Done by or in relation to QR Network;

if, had the 2005 Undertaking not been withdrawn, QR would have had rights or
obligations (“2005 Requirements”) thereunder in relation to or in connection
with a period prior to the Commencing Date, QR Network’s equivalent rights
and obligations under this Undertaking are deemed to include those 2005
Requirements and QR Network may exercise and must comply with (as
applicable) those 2005 Requirements as if it were QR and the 2005
Undertaking still applied (including, for example, for revenue cap adjustments,
the payment, recovery or reimbursement of charges and quarterly and annual
reporting obligations);

if any ambiguity or uncertainty arises as to the meaning of this Undertaking, this
Undertaking is intended to have and should be interpreted such that it has the
same substantive effect as if:

(i) the 2005 Undertaking still applied;
(i) QR Network was “Network Access” under the 2005 Undertaking; and

(i) QR business groups and the Related Parties of QR were QR business
groups under the 2005 Undertaking;

for the purposes of this Undertaking and subject to Subparagraph 2.5.2(f),
Internal Access Agreements are deemed:

(i)  to continue after the Commencing Date; and
(i)  to be arrangements between QR Network and QR;

QR Network will convert each Internal Access Agreement to an Access
Agreement between QR Network and QR or a Related Party of QR by
executing an Access Agreement with QR or a Related Party of QR provided
that the terms of the Access Agreement only vary from the Internal Access
Agreement:

(i) tothe extent necessary for the conversion from an Internal Access
Agreement to an Access Agreement; and

(i)  to reflect the restructure of QR,;
for the purposes of this Undertaking:

(i) the date of execution for an Access Agreement executed in accordance
with Subparagraph 2.5.2(f) is deemed to be the date when the Internal
Access Agreement it replaces was put in place; and

(i)  an Access Agreement executed in accordance with Subparagraph
2.5.2(f) is deemed to not be for new or renewed QR Train Services; and

if this Undertaking (either in its initially approved form or as amended) provides
rights to, or imposes obligations on, QR Network relating to a period prior to the
Commencing Date, actions taken by QR relevant to those rights or obligations
prior to the Commencing Date are deemed to be the actions of QR Network.
For example, if this Undertaking provides for a new Reference Tariff to be
retrospectively applied to Train Services operating prior to the Commencing
Date and allows adjustment for QR Network's under or over recovery, the
Access Charges paid to QR prior to the Commencing Date will be deemed to
have been paid to QR Network in calculating the necessary adjustment.
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PART 3. RINGFENCING ARRANGEMENTS

3.1 ORGANISATIONAL STRUCTURE

@

(b)

(©)

QR has established its organisational structure to facilitate the separation of the
management of Rail Infrastructure from the operation of Train Services. QR
Network has been established as a subsidiary of QR, separate from QR
Operational Business Groups. In addition, within QR there are service and
corporate groups whose purpose is to provide support activities for both QR
Network and QR Operational Business Groups, and to provide core corporate
functions.

The primary function of QR Network is to manage the provision of Below Rail
Services, with the exception of services associated with stations and platforms.
In performing this function, the responsibilities of QR Network include the:

i)

(ii)

(iii)

(iv)

v)

(vi)

(Vi)

(i)

negotiation of Access Agreements with Access Seekers and
management of Access Agreements with Access Holders. Where
Access is required for Below Rail Services provided by a facility that is
not managed by QR Network, QR Network will negotiate for Access to
that facility by the Access Seeker as an agent for the QR business group
or the Related Party of QR Network that manages that facility;

development and management of agreements with Queensland
Transport regarding the provision of Rail Infrastructure that is supported
by Transport Service Payments;

provision and/or procurement of appropriate levels of maintenance and
investment for the Rail Infrastructure to ensure that the Rail Infrastructure
is provided at the standard required to meet QR Network’s obligations to
Access Holders and Queensland Transport;

assessment, allocation and management of Capacity and Available
Capacity;

provision of scheduling and Train Control Services in all areas of the Rail
Infrastructure, in accordance with the Network Management Principles;

provision of electric transmission infrastructure on electrified sections of
the Track to enable Access Holders to run electric Train Services, and
(subject to Paragraph 2.1(h)) the procurement of traction power on
electrified sections of the Track, including the management of power
supply from other parties, where an Access Seeker or Access Holder
requests QR Network to provide that electric energy; and

provision of Yard Control and Field Incident Management, but with the
exception of Yard Control services at yards other than Major Yards
where these services are performed by a QR Operational Business
Group on behalf of QR Network.

The responsibilities of the QR Operational Business Groups include the:

operation of Train Services;
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(d)

(e)

()

(i)  provision and/or procurement of appropriate levels of maintenance and
investment for Above Rail Services;

(i) management of stations and platforms, including the provision or
procurement of appropriate levels of maintenance and investment for
stations and platforms; and

(iv) performance of the following Below Rail Services on behalf of QR
Network:

e Field Incident Management; and

e Yard Control services at yards other than Major Yards.

If QR wishes to vary its organisational structure during the term of this
Undertaking such that QR Operational Business Groups become responsible
for the provision of functions, in addition to those specified in Paragraph 3.1(c),
integral to the provision of Below Rail Services, QR Network will submit a Draft
Amending Undertaking to the QCA. Upon approval of the Draft Amending
Undertaking by the QCA, QR may implement the restructure.

By way of example, the following structural changes, if proposed, would require
QR Network to submit a Draft Amending Undertaking to the QCA in
accordance with Paragraph 3.1(d):

(i) QR wishes to wind up QR Network;

(i) QR Network wishes to assign to a QR Operational Business Group any of
QR Network’s existing functions, including the performance of scheduling
and Train Control Services, other than to the extent already contemplated
in Subparagraph 3.1(c)(iv);

(i) if QR Network has arrangements with:

(A) QR Services for any construction, maintenance or associated
services for the purpose of providing Below Rail Services; or

(B) QR for any services (including safety and environmental services)
for the purpose of processing Access Applications or providing
Below Rail Services,

and QR Network seeks to terminate those arrangements and execute an
agreement with another QR Operational Business Group for the provision
of such services.

During the Term, QR Network and the QCA may agree to jointly review the
appropriateness of Yard Control services at yards other than Major Yards
continuing to be performed by a QR Operational Business Group. QR Network
will, after first obtaining the approval of the QCA, take whatever reasonable
steps are required to implement the findings of any such review.

3.2 ACCOUNTING SEPARATION

3.2.1 Preparation of Financial Statements

@)

QR Network will develop, on an annual basis:
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(b)

(i) if QR prepares consolidated financial statements for itself and Related
Parties of QR (including QR Network), financial statements for Below Rail
Services provided by QR Network, as identified in Paragraph 3.1(b); or

(i)  if QR does not prepare such consolidated financial statements:

(A) audited general purpose financial statements in accordance with
relevant legislation and applicable Australian accounting standards;
and

(B) if necessary, an audited supplementary financial statement,

(referred to as the “Financial Statements”) which separately identify the Central
Queensland Coal Region from the rest of the network and are otherwise
developed in accordance with the methodology and format set out in the
Costing Manual.

The Financial Statements will be certified by the QR Network Chief Executive
as being in accordance with the Costing Manual and, for Financial Statements
prepared under Subparagraph 3.2.1(a)(i), will be audited in accordance with
Subclause 3.2.2.

3.2.2 Audit of Financial Statements

@)

(b)

(©)

(d)

(e)

()

A qualified auditor will conduct the audit of the Financial Statements within six
(6) months of the end of the Year to which the Financial Statements relate, or
such longer time as agreed by the QCA. The auditor should be, or have the
assistance of, a person with expertise and experience in the area of costing of
railway activities.

QR Network acknowledges that, in order to facilitate finalisation of the audit
within the required timeframe, certain aspects of the audit may be undertaken
by the auditor at different times throughout the relevant Year.

QR Network will appoint the auditor, and may from time to time appoint a
replacement auditor, subject to the QCA approving the auditor (or replacement
auditor). The QCA'’s approval of an auditor (or replacement auditor) in
accordance with this Paragraph will continue unless and until withdrawn in
accordance with Paragraph 3.2.2(d).

If, following completion of an audit, the QCA is of the reasonable belief that the
audit was not conducted to a satisfactory standard, the QCA may advise QR
Network that its approval of that auditor in relation to the next audit of the
Financial Statements is withdrawn, such advice to be provided in writing and
within three (3) months of completion of the audit.

The auditor will have a duty of care to the QCA in the provision of the audit and,
in the event of a conflict between the auditor’s obligations to QR Network and
its duty of care to the QCA, the auditor’s duty of care to the QCA will take
precedence.

The auditor will examine whether the Financial Statements have been
developed in all material respects in accordance with the processes outlined in
the Costing Manual and consistent with the format specified in the Costing
Manual, and will prepare an audit certificate that specifies:
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@

(h)

(i)

0

3.3

@)

(b)

0] the scope of the audit;

(i)  the level of access that the auditor was provided to QR Network’s
financial information, including the relevant information systems;

(i)  whether or not the Financial Statements have been developed in all
material respects in accordance with the processes outlined in the
Costing Manual and consistent with the format specified in the Costing
Manual; and

(iv) if the auditor identifies that the Financial Statements have not been
developed in all material respects in accordance with the processes
outlined in the Costing Manual and consistent with the format specified in
the Costing Manual, information regarding the relevant non-compliance
or inconsistency.

Prior to commencing the audit, the auditor must agree an audit plan with QR
Network, document that audit plan and obtain the QCA'’s approval of the audit
plan. The audit plan will consist of a proposed work program, including audit
costs (which shall be payable by QR Network), for the execution of the audit. It
will also provide for the establishment of an audit liaison group, comprising the
auditor, QR Network and the QCA, during the course of the audit, to provide a
forum for the resolution of any audit issues that arise.

QR Network will provide the auditor with access to QR Network’s financial
records and information systems necessary for the purpose of conducting the
audit, as well as providing any relevant information the auditor reasonably
requires for the purpose of conducting the audit, within a nominated timeframe
that is determined by the auditor to be reasonable after consultation with QR
Network.

The auditor will be required to enter into a confidentiality deed in relation to any
information provided by QR Network, to the effect that it must keep the
information confidential and only use that information for the purpose of
conducting the audit and completing the audit certificate.

Upon completion of the audit, the auditor must provide a copy of the audit
certificate, and any accompanying letter to management explaining the audit
findings in greater detail, to both QR Network and the QCA.

MANAGEMENT OF CONFIDENTIAL INFORMATION

For the purpose of Clause 3.3:

(i)  “Confidential Information”, in addition to the meaning as defined in Clause
10.1, includes information or data collected by QR Network or an Access
Holder in the performance of an Access Agreement where the disclosure
of the information by the collector might reasonably be expected to affect
the commercial affairs of the other party to the Access Agreement; and

(i)  that other party shall be deemed to be the owner of such Confidential
Information.

The provisions in this Clause 3.3 apply in relation to the handling of
Confidential Information:
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(©)

(d)

(i) disclosed by Third Party Access Seekers or Third Party Access Holders
to QR Network, or disclosed by QR Network to Third Party Access
Seekers or Third Party Access Holders, as part of an Access Application
or Indicative Access Proposal (including any related discussions or
disclosures of information), negotiations for Access and, unless otherwise
agreed, as provided under, in accordance with or for the purpose of, an
Access Agreement; or

(i) collected by an Access Holder or QR Network in the performance of an
Access Agreement,

except that they do not apply to the handling of Confidential Information which
relates solely in all material respects to services other than the provision of
Access to Rail Infrastructure for the purpose of operating Train Services.
Where a document or discussion is comprised of information only some of
which would be information to which Clause 3.3 applies, Clause 3.3 will not
apply to the remainder of the information in the document or discussion to the
extent that QR Network can clearly separate this information from the
information to which Clause 3.3 applies.

At any time during the negotiation process, including prior to the submission of
an Access Application by a Third Party Access Seeker in accordance with
Clause 4.1, a Third Party Access Seeker may require QR Network to enter into
a confidentiality deed with the Third Party Access Seeker. Similarly, at any
time during the negotiation process, QR Network may require a Third Party
Access Seeker to enter into a confidentiality deed with QR Network. The
confidentiality deed will be in the form specified in Schedule B, unless
otherwise agreed between QR Network and the Third Party Access Seeker.

QR Network, Third Party Access Seekers, and Third Party Access Holders
undertake at all times to keep confidential and not disclose any Confidential
Information of the other party or permit any person employed or engaged by it
to disclose any such Confidential Information to any person (including other
individuals employed by or engaged by a party) except in accordance with this
Undertaking or a confidentiality deed entered into between the parties, and to
use Confidential Information of the other party only for the purpose for which it
is disclosed or collected, unless:

0] the owner of the Confidential Information provides its prior written
approval, with such approval not to be unreasonably withheld; or

(i)  the disclosure and/or use is:
e required or compelled by any law;
e required or compelled by any order of a court;
e required or compelled by notice validly issued by any Authority;

e necessary for the conduct of any legal proceedings, including any
dispute resolution process under this Undertaking or the Act;

e required under any stock exchange listing requirement or rule;
e tothe Safety Regulator;

e to the recipient’s solicitors, barristers, or accountants under a duty of
confidentiality;
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o to the recipient’'s banker or other financial institution, to the extent
required for the purpose of raising funds or maintaining compliance
with credit arrangements, if such banker or financial institution has
executed a legally enforceable confidentiality deed in favour of the
owner of the Confidential Information;

e requested by QR’s shareholding ministers;

o for the purpose of facilitating Train Control directions where the
disclosure of information is by QR Network in the usual course of
undertaking Train Control Services;

e by any person involved in clearing an incident or emergency that is
preventing the operation of Train Services on the Rail Infrastructure;
or

e subject to Paragraph 3.3.2(a), to a Related Party of QR Network
(“QR Party”) provided that the disclosure is in accordance with
Paragraphs 3.3.2(b) to (i) and subject to a legally enforceable
agreement between QR Network and the QR Party with provisions
requiring keeping confidential and not disclosing (and not permitting
any person employed or engaged by that QR Party to disclose)
Confidential Information disclosed to the QR Party by QR Network
(provided that QR Network must notify the QCA of any breach of
such provisions of which QR Network becomes aware, and the
actions QR Network has taken, or proposes to take, to rectify that
breach (to the extent possible) and prevent further improper use or
disclosure).

3.3.1 External Flows of Confidential Information

@

(b)

QR Network will not, where reasonably practicable, appoint an external
consultant or independent advisor to provide advice in relation to Confidential
Information, where that same external consultant or independent advisor is
also advising a QR Operational Business Group in relation to the same or a
related matter.

In the context of Subparagraph 3.3(d)(i), it would be unreasonable for QR
Network to refuse to approve the disclosure of its Confidential Information by a
Third Party Access Seeker or Third Party Access Holder to that Third Party
Access Seeker’s or Third Party Access Holder’s external consultant/s,
independent adviser/s or Customer/s where the Third Party Access Seeker or
Third Party Access Holder enters into a contract with the recipient of the
Confidential Information on the following terms:

(i)  specifying the individual/s employed by the recipient who may have
access to any QR Network Confidential Information provided under the
contract;

(i)  specifying that those individual/s must not disclose any QR Network
Confidential Information provided under the contract to any other person
unless otherwise agreed by QR Network; and

(iii)  if required by QR Network, requiring the recipient to execute a
confidentiality deed in favour of QR Network on terms and conditions
reasonably satisfactory to QR Network.
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(©)

(d)

Also in the context of Subparagraph 3.3(d)(i), it would be unreasonable for a
Third Party Access Seeker or Third Party Access Holder to refuse to approve
the disclosure of its Confidential Information by QR Network to QR Network’s
external consultant/s or independent adviser/s where QR Network enters into a
contract with the recipient of the Confidential Information on the following
terms:

0] advising the recipient that a conflict of interest may exist with respect to
the recipient providing services on a related matter to a QR Operational
Business Group;

(i) specifying the individual/s employed by the recipient who may have
access to any Third Party Access Seeker’s or Third Party Access
Holder's Confidential Information provided under the contract and, where
QR Network has not been able to reasonably avoid appointing an
external consultant or independent advisor to review and provide advice
in relation to such Confidential Information and that same external
consultant or independent advisor is also advising a QR Operational
Business Group in relation to the same or a related matter in accordance
with Paragraph 3.3.1(a), after receiving the recipient’s assurance that
those individuals are not, and will not for as long as the information
remains Confidential Information, be working for a QR Operational
Business Group on the same or a related matter;

(i) specifying that those individual/s must not disclose any Third Party
Access Seeker’s or Third Party Access Holder’s Confidential Information
provided under the contract to any person outside of QR Network; and

(iv) if required by the Third Party Access Seeker or Third Party Access
Holder in question, requiring the recipient to execute a confidentiality
deed in favour of the Third Party Access Seeker or Third Party Access
Holder on terms and conditions reasonably satisfactory to that Third Party
Access Seeker or Third Party Access Holder.

For the purposes of this Undertaking , a person who has been a consultant or
contractor to either QR Network or a Third Party Access Seeker or Third Party
Access Holder for a continuous period of at least three (3) months, who works
at least an average of thirty (30) hours per week for that party, and who is
subject to confidentiality obligations in favour of that party, shall be treated as if
they were an employee of that party rather than an external consultant or
independent adviser of that party.

3.3.2 Internal Flows of Confidential Information

@)

(b)

QR Network may disclose a Third Party Access Seeker’s or Third Party Access
Holder’'s Confidential Information to:

(i)  individuals within QR Network (including the QR Network Chief
Executive, QR Network Board and their respective Support Staff); and

(i)  the Chief Executive Officer of QR, the Chief Financial Officer of QR, the
QR Board and their respective Support Staff.

Subject to Paragraph 3.3.2(c), QR Network may disclose a Third Party Access
Seeker’s or Third Party Access Holder’s Confidential Information to those
groups within QR specified in this Paragraph 3.3.2(b), provided that disclosure
to each recipient is limited to the extent necessary for the purpose of
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(©)

(d)

responding to an Access Application, negotiating an Access Agreement or
administering an Access Agreement:

(i)

(if)
(iii)

Rollingstock Engineering Division within QR Services in relation to
Rollingstock or Rollingstock interface issues;

Property Division within QR in relation to real property issues; and

QR Services employees in management level 2, 3 and 4 in relation to
Rail Infrastructure issues.

A Third Party Access Seeker may, in an Access Application, give notice to QR
Network that it does not wish QR Network to disclose its Confidential
Information to any one or more of the groups listed in paragraph 3.3.2(b). If a
Third Party Access Seeker gives such a notice to QR Network, then:

0

(i)

(iii)

(iv)

upon receipt of such notice QR Network may not disclose Confidential
Information to the groups so noted;

QR Network will make reasonable efforts to suggest a reasonable
alternate mechanism whereby QR Network can obtain the information it
requires to respond to the Access Application and the Third Party Access
Seeker will not unreasonably withhold its agreement to this alternate
mechanism. If the parties fail to agree on an alternate mechanism, either
party may seek to resolve the Dispute in accordance with the Dispute
resolution process outlined in Clause 4.7;

all reasonable costs incurred by QR Network in obtaining information by

means of an alternate mechanism agreed in accordance with

Subparagraph 3.3.2(c)(ii) may be recovered by QR Network from the

Third Party Access Seeker as a debt due and owing. All relevant

timeframes applicable to QR Network under this Undertaking will be

extended by the same number of days as equals the number of days
from QR Network’s receipt of the Access Application to QR Network’s
receipt of the information it requires to respond to the Access Application;
and

if:

e the Dispute resolution process determines that no reasonable
alternate mechanism exists whereby QR Network can obtain the
information it requires to respond to the Access Application; or

e the parties fail to agree on an alternate mechanism but do not seek
resolution by the Dispute resolution process;

QR Network may give a Negotiation Cessation Notice to the Access

Seeker, in accordance with Paragraph 4.6(b).

QR Network may disclose a Third Party Access Seeker’s or Third Party Access
Holder’s Confidential Information to a QR Operational Business Group where:

(i)

(ii)

the Third Party Access Seeker or Third Party Access Holder approves
such disclosure;

such disclosure is required for the purpose of responding to an Access
Application, negotiating an Access Agreement or administering an
Access Agreement in respect of Access to a station or platform, provided
that any disclosure is limited to the extent required for this purpose;
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(e)

()

()]

(i)  such disclosure is required for the purpose of facilitating the performance
of Field Incident Management and Yard Control services, provided that
any disclosure is limited to the extent required for this purpose; or

(iv) such disclosure is required for the purpose of facilitating the performance
of scheduling and Train Control Services in the Metropolitan Region,
provided that any disclosure is limited to the extent required for this
purpose.

If, for the purpose of responding to an Access Application, negotiating an
Access Agreement or administering an Access Agreement, QR Network
wishes to disclose a Third Party Access Seeker’s or Third Party Access
Holder’s Confidential Information to a QR employee or group (or an employee
or group of a Related Party of QR other than QR Network) not specified in
Paragraphs 3.3.2(a), (b) or (d), or to a group specified in Paragraph 3.3.2(b) on
an issue not specified in that Paragraph, QR Network must:

(i)  obtain the consent of the owner of the Confidential Information prior to
making the disclosure; and

(i)  only disclose the Confidential Information to that employee or group to
the extent necessary for the purpose of responding to an Access
Application, negotiating an Access Agreement or administering an
Access Agreement.

QR Network will not, where reasonably practicable, disclose a Third Party
Access Seeker’s or Third Party Access Holder’'s Confidential Information to a
QR employee (or an employee of a Related Party of QR) where that person is
advising one of the QR Operational Business Groups in relation to the same or
a related matter. Where such a situation is not reasonably avoidable,
notwithstanding the provisions of Paragraph 3.3.2(b), QR Network must obtain
the consent of the owner of the Confidential Information prior to making the
disclosure.

If, during the process of responding to an Access Application or negotiating an
Access Agreement, QR Network seeks the consent of an Access Seeker for
the disclosure of Confidential Information pursuant to Paragraph 3.3.2 (e) or (f)
and:

(i)  where such consent has been sought during the Negotiation Period and
the owner of the Confidential Information refuses its consent to the
disclosure of that Confidential Information, or fails to respond to QR
Network’s request for consent within thirty (30) days of its receipt of QR
Network’s written request, then QR Network may give a Negotiation
Cessation Notice to the Access Seeker, in accordance with Paragraph
4.6(b) ; or

(i)  where such consent has been sought at any time during the negotiation
process (including during the Negotiation Period) and the owner of the
Confidential Information fails to respond to QR Network’s request for
consent within five (5) days of its receipt of QR Network’s written request
(referred to as the “Consent Response Date”), then all relevant
timeframes applicable to QR Network will be extended by the same
number of days as the day on which a response is given exceeds the
Consent Response Date.
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(h)

(i)

0

(k)

()

(m)

(n)

This Paragraph does not apply where QR Network has requested consent to
disclose the information to a QR Operational Business Group.

If, during the process of administering an Access Agreement, QR Network
seeks the consent of an Access Holder for the disclosure of Confidential
Information pursuant to Paragraph 3.3.2(e) or (f), such consent shall not be
unreasonably withheld. If the owner of the Confidential Information fails to
respond to QR Network’s request for consent within thirty (30) days of its
receipt of QR Network’s written request, consent shall be deemed to have been
given. This Paragraph does not apply where QR Network has requested
consent to disclose the information to a QR Operational Business Group.

The Ringfencing Compliance Officer, and QR employees in the Internal Audit
Division within QR and the Information Services Division within QR will from
time to time, in the course of performing their duties, have access to a Third
Party Access Seeker’s or Third Party Access Holder’s Confidential Information.
QR Network is permitted to disclose Confidential Information to these
employees, to the extent necessary for these employees to perform their
duties, without obtaining the consent of the Third Party Access Seeker or Third
Party Access Holder.

QR Network will establish and maintain a ring fencing register for the purpose
of recording the names of those persons, within QR or a Related Party of QR
other than QR Network (excluding those persons gaining access to
Confidential Information in accordance with Paragraph 3.3.2(i)) to whom QR
Network discloses Confidential Information belonging to a Third Party Access
Seeker or Third Party Access Holder. This register will record the
acknowledgement of receipt of the Confidential Information by the recipient.
Such acknowledgement will be by way of facsimile, hard copy of an electronic
message, or the original signature of the recipient. A Third Party Access
Seeker or Third Party Access Holder may, upon request, view the register
relating to its Confidential Information.

[Not used]

QR Network will ensure that all QR employees (and all employees of a Related
Party of QR) receiving, or having access to in the course of performing their
duties, a Third Party Access Seeker’s or Third Party Access Holder’s
Confidential Information, are aware of QR Network’s obligations relating to the
management of Confidential Information as set out in this Clause 3.3, and have
undergone a ring fencing training and awareness session.

Where QR Network employees leave QR Network to work elsewhere in QR (or
a Related Party of QR), they will undergo a debriefing process to remind them
of QR Network’s obligations relating to the management of Confidential
Information as set out in this Clause 3.3 and will be asked to sign an
acknowledgement of having undergone such a debriefing process.

Where QR Network employees in management levels 2, 3 and 4, leave QR
Network to work:

(i) ina QR Operational Business Group, they will not, for a period of three
(3) months, work on a matter in respect of which they have had access to
Confidential Information belonging to a Third Party Access Seeker or
Third Party Access Holder in their position in QR Network; or
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(0)

(P)

(@

3.4

@)

(i) in QR (or a Related Party of QR other than a QR Operational Business
Group), they will not, for a period of three (3) months, work for a QR
Operational Business Group on a matter in respect of which they have
had access to Confidential Information belonging to a Third Party Access
Seeker or Third Party Access Holder in their position in QR Network.

A QR Network employee must not concurrently work in a working group on a
project with staff from a QR Operational Business Group:

(i) if the activities of the working group affect or could affect the operations
of Third Party Access Holders or Third Party Access Seekers on the
Queensland network; and

(i) unless QR Network is satisfied the employee has not had access, as an
employee of QR Network, to any Confidential Information regarding the
operations of a Third Party Access Holder or Third Party Access Seeker
referred to under Subparagraph 3.3.2(0)(i) on the Queensland network
which, if disclosed to the QR Operational Business Group, could provide
the QR Operational Business Group with an advantage over the Third
Party Access Holder or Third Party Access Seeker.

QR Network must not temporarily transfer a QR Network employee to a role in
a QR Operational Business Group:

(i) if the activities of the QR Operational Business Group affect or could
affect the operations of Third Party Access Holders or Third Party Access
Seekers on the Queensland network; and

(i) unless QR Network is satisfied the employee has not had access, as an
employee of QR Network, to any Confidential Information regarding the
operations of a Third Party Access Holder or Third Party Access Seeker
referred to under Subparagraph 3.3.2(p)(i) on the Queensland network
which, if disclosed to the QR Operational Business Group, could provide
the QR Operational Business Group with an advantage over the Third
Party Access Holder or Third Party Access Seeker.

In making all decisions in relation to the temporary transfer of QR Network
employees to roles in QR (or a Related Party of QR other than QR Network),
QR Network must have regard to the potential implications of any such transfer
on QR Network's obligations under this Undertaking to manage Confidential
Information to avoid as far as practicable, the risk that Confidential Information
will be disclosed that could affect Third Parties Access Holders’ or Third Party
Access Seekers’ operations on the Queensland network.

DECISION MAKING

Subject to Paragraph 3.4(b), QR Network will comply with the following
decision making principles when making a decision under this Undertaking that
will, or has the potential to, materially and adversely affect an Access Seeker’'s
or Access Holder’s rights under this Undertaking or an Access Holder’s Access:

(i) the decision is made by an identified decision maker responsible for the
relevant type of decision;

(i)  the decision is made in a manner that is consistent between Access
Seekers and/or Access Holders in the same circumstances; and
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(b)

(iii) either:
(A) the decision is required in order to comply with:
e alaw;
¢ a lawful direction of an Authority;
¢ this Undertaking;
¢ the Access Agreements of adversely affected Access Holders;
e an access code made under the Act;

(B) the decision is made in accordance with QR Network’s documented
policies and procedures; or

(C) the reasons for the decision are documented by QR Network.

Decisions made in relation to a reasonable act done in, and for, or to prevent
an emergency (including an emergency that involves, or may involve, injury to
persons or damage to property) are exempt from the decision making process
prescribed by Paragraph 3.4(a).

3.5 COMPLIANCE AND ENFORCEMENT

The following compliance and enforcement obligations apply to QR Network’s
conduct in meeting its obligations under Clause 3.3 and Clause 3.4.

3.5.1 Complaint Handling

(@)

(b)

(©)

(d)

If a Third Party Access Seeker or Third Party Access Holder considers that QR
Network has breached one or more of its obligations under Clause 3.3 or
Clause 3.4, or that a Related Party of QR Network has breached a
confidentiality deed or confidentiality provisions contained in another
arrangement with QR Network pursuant to which the Confidential Information
was disclosed to it, they may lodge a written complaint with QR Network.

QR Network will advise the QCA, as soon as practicable, of any complaints it
receives from Third Party Access Seekers and Third Party Access Holders
pursuant to Paragraph 3.5.1(a).

QR Network will conduct an investigation of those complaints referred to in
Paragraph 3.5.1(a), and advise the complainant and the QCA in writing of the
outcome of the investigation and QR Network’s proposed response, if any. QR
Network will use reasonable endeavours to complete its investigation and
advise the complainant and the QCA of the results of its investigation within
twenty-eight (28) days of receiving the complaint in question.

Where a complaint relates to an alleged breach by QR Network of obligations
under Clause 3.4 and the complainant is not satisfied with the outcome of QR
Network's investigation, the complainant can apply to the QCA seeking an audit
of the relevant QR Network decision(s) the subject of the complaint.
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3.5.2 Audits

@)

(b)

(©)

(d)

(e)

Where:

(i) the QCA has a reasonable basis for believing that a decision(s) of QR
Network (“Identified Decision(s)”) has resulted, or may result in a material
adverse effect on an Access Seeker’s or Access Holder’s rights under this
Undertaking or an Access Holder’'s Access; and

(i) the Identified Decision(s) was made since the completion of the last
annual audit under this Subclause 3.5.2 or the audit is being undertaken
as part of resolving a Dispute,

the QCA may require QR Network to undertake an audit of the Identified
Decision(s) to determine whether QR Network has complied with its obligations
in Clause 3.4. Paragraphs 3.5.2(c) to (i) will apply in respect to the audit as if a
reference to an annual audit is a reference to an audit required under this
Paragraph 3.5.2(a).

QR Network’s compliance with its obligations under Clauses 3.3 and 3.4 and
Subclause 3.5.1 will be audited annually.

In considering QR Network’'s compliance with the above obligations, the auditor
may take into account QR Network’s compliance with any relevant internal
procedures.

The QCA may require the annual audit, referred to in Paragraph 3.5.2(b), to be
conducted by an external party, and if it does, the following process will apply:

0] QR Network will appoint the auditor, and may from time to time appoint a
replacement auditor, subject to the QCA approving the auditor (or
replacement auditor). The QCA’s approval of an auditor (or replacement
auditor) in accordance with this Paragraph will continue unless and until
withdrawn in accordance with Subparagraph 3.5.2(d)(ii);

(i) if, following completion of an audit, the QCA is of the reasonable belief
that the audit was not conducted to a satisfactory standard, the QCA may
advise QR Network that its approval of that auditor in relation to the next
external audit of QR Network’s compliance with its obligations under
Clauses 3.3 and 3.4 and Subclause 3.5.1 is withdrawn, such advice to be
provided in writing and within three (3) months of completion of the audit;

(i)  the auditor will have a duty of care to the QCA in the provision of the
audit and, in the event of a conflict between the auditor’s obligations to
QR Network and its duty of care to the QCA, the auditor’s duty of care to
the QCA will take precedence; and

(iv)  prior to commencing the audit the auditor must agree an audit plan with
QR Network, document that audit plan, and obtain the QCA'’s approval of
the audit plan. The audit plan will consist of a proposed work program,
including audit costs (which shall be payable by QR Network), for the
execution of the audit. It will also provide for the establishment of an
audit liaison group, comprising the auditor, QR Network and the QCA,
during the course of the audit, to provide a forum for the resolution of any
audit issues that arise.

QR Network will provide any relevant information the auditor reasonably
requires for the purpose of conducting the annual audit, within a nominated
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timeframe that is determined by the auditor to be reasonable after consultation
with QR Network.

() The auditor will be required to enter into a confidentiality deed with QR Network
in relation to any information provided by QR Network, to the effect that it must
keep the information confidential and only use that information for the purpose
of conducting the annual audit and completing the audit report detailed below.

(@) The auditor will compile an audit report identifying:

(i)  whether QR Network has complied in all material respects with its
obligations under Clauses 3.3 and 3.4 and Subclause 3.5.1;

(i)  if the auditor identifies that QR Network has not complied in all material
respects with the obligations specified above, details on the relevant non-
compliance; and

(i)  the process adopted for the conduct of the audit.

(h)  The auditor will provide a copy of the annual audit report to QR Network and
the QCA upon completion of the audit.

(i)  The QCA may publish the annual audit report referred to in Paragraph 3.5.2(g).
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PART 4. NEGOTIATION FRAMEWORK

4.1 ACCESS APPLICATION

@)

(b)

(©)

(d)

(e)

()

4.2

@)

(b)

Requests for Access are to be submitted to QR Network in the form of an
Access Application.

Subject to Paragraph 4.2(d), Access Seekers must provide as part of their
Access Application all information reasonably necessary for QR Network to
evaluate their Access Application and prepare an Indicative Access Proposal.
Schedule C provides the information required to be included in Access
Applications. Prior to submitting the Access Application, the Access Seeker
may seek initial meetings with QR Network to discuss the Access Application
and to seek clarification of the process as outlined in this Undertaking and in
particular the information requirements set out in Schedule C.

Upon request by the Access Seeker at any time (including prior to the lodging
of an Access Application), QR Network will provide to the Access Seeker
Preliminary Information relative to the corridor of interest.

QR Network will use reasonable efforts to make the Preliminary Information
available to the Access Seeker within fourteen (14) days of QR Network
receiving the Access Seeker’s request if the information contained in the
Preliminary Information has been previously compiled, otherwise within thirty
(30) days of QR Network receiving the request. QR Network will advise the
Access Seeker if the Preliminary Information is expected to take longer than
fourteen (14) days to provide and, if so, will advise the Access Seeker of its
estimate of the time required to deliver the Preliminary Information and the
reasons for the additional time required.

QR Network will use reasonable efforts to ensure that any Preliminary
Information provided under Paragraph 4.1(c) will reflect the most current
information available to QR Network. QR Network will identify the currency of
the Preliminary Information provided.

For the provision of Preliminary Information under this Clause 4.1, QR Network
will be entitled to levy the charge specified in Schedule D for the relevant
information.

ACKNOWLEDGMENT OF ACCESS APPLICATION

Upon receiving an Access Application from an Access Seeker, QR Network
must, subject to Paragraph 4.2(b), acknowledge the receipt of the Access
Application by giving a notice in writing to the Access Seeker within five (5)
Business Days of its receipt.

Prior to acknowledging an Access Application, QR Network may seek:

(i)  additional information where QR Network can reasonably demonstrate
the need for such information for the purpose of preparing an Indicative
Access Proposal (either because the Access Application did not include
the information contained in Schedule C, or because there are special

Page 28



Volume 1 — OR Network Access Undertaking August 2008

(©)

(d)

(e)

circumstances of the Access Application which result in the additional
information being reasonably necessary for QR Network to prepare an
Indicative Access Proposal); or

(i)  clarification of the information that has been provided in the Access
Application.

In such circumstances, QR Network will advise the Access Seeker of the
additional information or the clarification required within five (5) Business Days
of receipt of the Access Application. Upon receiving the additional information
or clarification from the Access Seeker, the additional information or
clarification forms part of the Access Application and QR Network must give the
Access Seeker a written notice acknowledging the receipt of the Access
Application within five (5) Business Days.

QR Network will use reasonable efforts to provide an Indicative Access
Proposal to an Access Seeker within thirty (30) days of the date on which QR
Network gives an Acknowledgement Notice to the Access Seeker. However, in
assessing an Access Application, QR Network may consider that, due to the
complexity of the Access Application or due to other extenuating
circumstances, it is not reasonable to provide an Indicative Access Proposal
within that thirty (30) day period. In these circumstances:

(i) the Acknowledgment Notice given must state that the Indicative Access
Proposal will not be provided within the thirty (30) day period and the
reasons for this; and

(i) within five (5) Business Days of the date on which QR Network gives an
Acknowledgement Notice to the Access Seeker, QR Network must advise
the Access Seeker of its estimate of the time required to deliver the
Indicative Access Proposal.

Where the Access Seeker is of the view that the time estimated for preparation
of the Indicative Access Proposal is excessive, then the Access Seeker may
refer the matter to the QCA for a determination in accordance with Subclause
4.7.4. QR Network will use reasonable efforts to provide the Indicative Access
Proposal within the estimated time period provided by QR Network or as
otherwise determined by the QCA pursuant to this Paragraph 4.2(c).

QR Network recognises that there may be circumstances where an Access
Seeker is able to provide a reasonable description of its proposed Train Service
taking into account the information requirements set out in Schedule C or
requested by QR Network in accordance with Paragraph 4.2(b), but is not able
to provide all of the detailed information requirements set out in Schedule C or
requested by QR Network in accordance with Paragraph 4.2(b). In such
circumstances, QR Network will acknowledge the Access Application and
prepare an Indicative Access Proposal, conditional upon assumptions made by
QR Network relating to the detailed information not provided by the Access
Seeker.

For the purpose of clarity, in the circumstances covered by Paragraphs 4.2(b)
and 4.2(d) QR Network will be deemed to have received an Access Application
on the date it received the first request for Access notwithstanding such request
does not include all of the information specified in Paragraph 4.1(b) or the
additional information or clarification requested by QR Network in accordance
with Paragraph 4.2(b), provided that QR Network reasonably considers the first
request provides a reasonable description of the Access Seeker’s proposed
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4.3

@)

(b)

Train Services sufficient for QR Network to prepare an Indicative Access
Proposal conditional upon certain assumptions made by QR Network relating to
the detailed information not provided by the Access Seeker. If QR Network
reasonably considers that the first request does not provide a reasonable
description of the Access Seeker’s proposed Train Services sufficient for the
above purpose, QR Network will not be deemed to have received an Access
Application unless and until the Access Seeker provides QR Network with all
information specified in Schedule C and requested by QR Network in
accordance with Paragraph 4.2(b).

INDICATIVE ACCESS PROPOSAL

The Indicative Access Proposal will set out:

(i)  the Rollingstock and Rollingstock Configurations to which the Indicative
Access Proposal applies;

(i) asummary of the applicable operating characteristics (e.g. frequency,
transit time, commaodity carried);

(i) an indicative assessment of whether there is sufficient Available Capacity
to accommodate the requested Access Rights and, if not, either an
outline of the works, and an indicative estimate of the cost of such works,
required to provide the additional Capacity necessary to accommodate
the requested Access Rights, or an outline of the requirements for an
investigation into the provision of sufficient Capacity for the requested
Access Rights;

(iv) advice in respect of the existence of other Access Seekers who have
submitted an Access Application in respect of Access which, if it were to
be provided, would limit the ability of QR Network to provide Access in
accordance with the Indicative Access Proposal;

(v) aninitial estimate of the Access Charge for the requested Access Rights,
based on the pricing principles set out in Part 6, including advice as to
whether QR Network has applied Subparagraph 6.1.1(b)(i),
Subparagraph 6.1.1(c)(i) or Subparagraph 6.1.1(c)(ii) in determining the
estimate of the Access Charge and if so:

(A) the factor associated with the Access Seeker’s proposed Access
that results in a different cost or risk to QR Network;

(B) the impact that the factor has on the Access Charge; and
(C) how that impact on the Access Charge was determined,;

(vi) details of the additional information required for QR Network to progress
the proposal and develop the Access Charge and terms and conditions
for acceptance. Typical information requirements to be addressed are
outlined in Paragraph 4.5.2(a); and

(vii) the expiry date of the Indicative Access Proposal, which will be ninety
(90) days following the date that QR Network dispatches the Indicative
Access Proposal to the Access Seeker, or such later date as QR Network
specifies provided that this later date is acceptable to the Access Seeker.

The Indicative Access Proposal will, unless it contains specific provisions to the
contrary, contain indicative arrangements only and does not oblige QR Network
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(©)

(d)

(e)

()

()

to provide Access in accordance with the specific terms and conditions,
including Access Charge, contained within it.

If, after thirty (30) days following QR Network’s giving of an Acknowledgment
Notice to an Access Seeker, or if applicable after expiration of the time
estimated by QR Network or determined by the QCA in accordance with
Paragraph 4.2(c), the Access Seeker believes that QR Network is not making
reasonable progress in the preparation of the Indicative Access Proposal, then
the Access Seeker may refer the matter to the QCA for a determination in
accordance with Subclause 4.7.4.

If the Access Seeker believes that the Indicative Access Proposal has not been
prepared in accordance with this Undertaking and would therefore not be an
appropriate basis for continuing with the negotiation process under this
Undertaking, the Access Seeker will notify QR Network of its concerns in writing
within thirty (30) days of receipt of the Indicative Access Proposal, or such other
timeframe as QR Network and the Access Seeker agree at their discretion.

QR Network will use reasonable efforts to respond to these concerns including,
where appropriate, making revisions to the Indicative Access Proposal, within
fourteen (14) days of the notification of the concerns in accordance with
Paragraph 4.3(d). QR Network may consider that due to the complexity of the
concerns or due to other extenuating circumstances, it is not reasonable to
provide a response within fourteen (14) days of notification of those concerns.
In these circumstances QR Network will advise the Access Seeker within five
(5) Business Days of the Access Seeker’s natification to QR Network, of QR
Network’s estimate of the time required to deliver the response. Where the
Access Seeker is of the view that the time estimated for preparation of the
response pursuant to this Paragraph is excessive, they may refer the matter to
the QCA for a determination in accordance with Subclause 4.7.4. QR Network
will use reasonable efforts to provide the response within the estimated time
period provided by QR Network or as otherwise determined by the QCA
pursuant to this Paragraph.

If the Access Seeker is satisfied with the response received from QR Network
in accordance with Paragraph 4.3(e), including any revision to the Indicative
Access Proposal, it must notify QR Network of its intention to proceed with
negotiations before the expiry of the Indicative Access Proposal, or such other
timeframe as QR Network and the Access Seeker agree at their discretion. In
the event that the Access Seeker is not satisfied with the response from QR
Network, including any revision to the Indicative Access Proposal, the Access
Seeker may seek to resolve the Dispute in accordance with the Dispute
resolution process outlined in Clause 4.7. The Access Seeker must commence
this Dispute resolution process within 30 (thirty) days of receiving QR Network’s
response or such other timeframe as QR Network and the Access Seeker
agree at their discretion.

Where a Dispute is referred for resolution in accordance with Paragraph 4.3(f)
the Access Seeker must notify QR Network in writing within fourteen (14) days
of resolution of the Dispute, or such other timeframe that QR Network and the
Access Seeker agree at their discretion, whether the Access Seeker wishes to
proceed further with its Access Application, on the basis of the arrangements
outlined in the Indicative Access Proposal including any amendments made as
a result of the resolution of the Dispute.
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4.4 NOTIFICATION OF INTENT

@)

(b)

Except as provided in Paragraphs 4.3(f) and 4.3(g), if the Access Seeker
intends to progress its Access Application under the negotiation process set out
in this Undertaking on the basis of the arrangements outlined in the Indicative
Access Proposal, the Access Seeker must notify QR Network of its intention in
writing, prior to the expiry date of the Indicative Access Proposal.

Except as provided in Paragraphs 4.3(f) and 4.3(g), if the Access Seeker gives
a notification of its intention to progress its Access Application after the expiry
date of the Indicative Access Proposal but not later than six (6) months after
that date, QR Network will review the Indicative Access Proposal and, if
considered necessary by QR Network, prepare a revised Indicative Access
Proposal in accordance with Clause 4.3. Where:

(i) arevised Indicative Access Proposal is prepared and the Access Seeker
intends to progress its Access Application on the basis of the
arrangements outlined in the revised Indicative Access Proposal, the
Access Seeker must notify QR Network of its intention in writing, prior to
the expiry date of the revised Indicative Access Proposal; or

(i)  arevised Indicative Access Proposal is not considered necessary by QR
Network, the Access Seeker’s notification of its intention is taken to be
validly given even though it is given after the expiry date of the Indicative
Access Proposal,

Provided that in either case, if a queue has been established, or is
subsequently established, for the Access Rights in accordance with Paragraph
7.4.1(c) the date on which QR Network received the Access Application will be
deemed to be the date on which the Access Seeker gave QR Network its
notification of intent under this Paragraph 4.4(b).

4.5 NEGOTIATION PROCESS

4.5.1 Negotiation Period

@)

(b)

Once the Negotiation Period has commenced both parties shall commence
negotiations as soon as reasonably possible to progress towards an Access
Agreement. Subject to Paragraph 4.5.1(b), the Negotiation Period shall
commence upon the Access Seeker providing a notification of intent in
accordance with Clause 4.4.

If QR Network has established a queue in accordance with Paragraph 7.4.1(c),
QR Network has no obligation to negotiate with an Access Seeker other than
the Access Seeker whose Access Application is first in the queue and only in
respect of the Access sought by that Access Application. In this instance, the
Negotiation Period will commence from the time the Access Seeker is notified
by QR Network that it is first in the queue, unless QR Network and the Access
Seeker had commenced negotiating towards an Access Agreement prior to the
formation of the queue in which case:

(i) if the Access Seeker is first in the queue once it is formed the Negotiation
Period will commence from the time the Access Seeker provided QR
Network notification of its intent pursuant to Clause 4.4; and
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(©)

(d)

(e)

(ii)

if the Access Seeker is not first in the queue once it is formed the
Negotiation Period will commence from the time the Access Seeker
provided QR Network notification of its intent pursuant to Clause 4.4 but
the Negotiation Period will be put on hold until the Access Seeker is
notified by QR Network that it is first in the queue.

Where negotiations have commenced with one or more Access Seeker while a
gueue does not exist, and QR Network subsequently forms a queue in
accordance with Paragraph 7.4.1(c), QR Network will:

(i)

(ii)

cease negotiations with all Access Seekers who have Access Applications
in the newly formed queue except for the Access Seeker whose Access
Application is first in the queue; and

notify all Access Seekers seeking the mutually exclusive Access Rights of
the formation of the queue and their respective positions in the queue.

Where negotiations have commenced and progressed to a significant extent
with the first Access Seeker in a queue and QR Network subsequently changes
the order of the queue in accordance with Paragraphs 7.4.1(e) — (h) such that
the Access Seeker is no longer first in the queue QR Network will:

(i)

(ii)

notify the Access Seeker of this fact in accordance with Paragraph

7.4.1(i), and give the Access Seeker thirty (30) days within which to
demonstrate to QR Network’s satisfaction that it should regain first

position in the queue; and

advise the Access Seeker who is first in the queue following the
reordering of the queue that their Negotiation Period has been put on hold
pending the other Access Seeker’s attempt to satisfy the requirements of
Paragraph (i) above.

The Negotiation Period will cease upon any of the following events:

@)

(ii)

(iii)

(iv)

execution of an Access Agreement in respect of the Access sought by
the Access Seeker;

written notification by the Access Seeker that it no longer wishes to
proceed with its Access Application;

QR Network issuing a Negotiation Cessation Notice to the Access Seeker
pursuant to Paragraph 4.6(b); or

the expiration of nine (9) months from the commencement of the
Negotiation Period unless:

(A) both parties agree to extend the Negotiation Period, in which case
the Negotiation Period will continue until the expiration of the
agreed extended period, provided that agreement to extend the
Negotiation Period is not unreasonably withheld by either party; or

(B) a Dispute arises between the parties that either party has sought to
resolve in accordance with the Dispute resolution process outlined
in Clause 4.7, in which case the Negotiation Period will continue
until the resolution of the Dispute and for any further time agreed by
the parties or determined during the Dispute resolution process.
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()

If the Negotiation Period ceases and the Access Seeker was in a queue
established by QR Network in accordance with Paragraph 7.4.1(c), the Access
Seeker will be removed from the queue.

4.5.2 Issues to be addressed during Negotiation

€Y

During the Negotiation Period, QR Network and the Access Seeker will
negotiate and endeavour to agree on the elements comprising the Access
Agreement. In order to facilitate this process:

(i)

(ii)

(iii)

(iv)

v)

(vi)

(vii)

(viii)

QR Network will provide Additional Information relevant to the corridor of
interest to the Access Seeker, to the extent required either by the Access
Seeker or as part of the Access Agreement, which may include any
information outlined in Part A of Schedule D not provided as part of the
Preliminary Information and the information outlined in Part B of Schedule
D;

an Operating Plan is to be prepared by the Access Seeker in accordance
with Subclause 8.1.4;

an Interface Risk Assessment is to be undertaken by the Access Seeker,
jointly with QR Network, in accordance with Subclause 8.1.2 and an
Interface Risk Management Plan is to be developed and agreed in
accordance with Subclause 8.1.3;

an Environmental Investigation and Risk Management Report must be
undertaken and prepared by the Access Seeker in accordance with
Subclause 8.2.1;

an Access Charge, determined in accordance with the pricing principles
set out in Part 6, is to be provided by QR Network including advice as to
whether QR Network has applied Subparagraph 6.1.1(b)(i),
Subparagraph 6.1.1(c)(i) or Subparagraph 6.1.1(c)(ii) in determining the
Access Charge and if so:

(A) the factor associated with the Access Seeker’s proposed Access
that results in a different cost or risk to QR Network;

(B) the impact that the factor has on the Access Charge; and
(C) how that impact on the Access Charge was determined;

a Capacity Analysis and an investigation of operational impacts are to be
undertaken by QR Network and any necessary Capacity enhancements

to accommodate Access by the Access Seeker are to be advised by QR
Network;

the definition of the relevant Train Service Entitlement and, where
applicable, advice of the initial timetable is to be provided by QR Network,
consistent with Clause 7.2;

the Access Seeker is to demonstrate that the Rollingstock and
Rollingstock Configurations for which the Access Rights are applicable
are consistent with the Rollingstock Interface Standards incorporated in
the IRMP in accordance with Subclause 8.1.6; and
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(b)

(©)

(d)

(e)

()

(ix) other terms and conditions comprising the Access Agreement are to be
provided by QR Network consistent with Clause 5.1.

During the Negotiation Period, the Access Seeker may review and revise the
information provided to QR Network in the Access Application, provided that
such revision does not substantially alter the nature of the Access Rights
sought by the Access Seeker. If QR Network is reasonably of the view that an
Access Seeker’s revision of information provided to QR Network in the Access
Application has substantially altered the nature of the Access Rights sought by
the Access Seeker, QR Network will notify the Access Seeker in writing of QR
Network’s view. If, within five (5) Business Days of QR Network giving the
notice:

()  the Access Seeker gives QR Network a notice in writing that it wishes to
continue negotiating on the original Access Application without the
proposed changes, the negotiation process under this Undertaking will
continue; or

(i)  the notice in Paragraph 4.5.2(b)(i) is not given:

(A) the provision of the revised information will be deemed to be a
written notice referred to and given under Subparagraph 4.5.1(e)(ii)
in respect of the original Access Application; and

(B) the original Access Application and revised information will together
comprise a new Access Application deemed to have been received
by QR Network on the date five (5) Business Days after QR
Network gave the notice under this Paragraph 4.5.2(b).

Where Additional Information is required to be provided in accordance with
Subparagraph 4.5.2(a)(i), QR Network will use reasonable endeavours to
supply the relevant Additional Information to the Access Seeker within a
reasonable timeframe. QR Network will use reasonable endeavours to ensure
that any information provided will reflect the most current information available
to QR Network. QR Network will identify the currency of the information
provided.

QR Network will be entitled to levy an appropriate charge for the provision of
Additional Information commensurate with the cost of preparation and supply of
the information.

In respect of the details required to be developed by the parties in accordance
with Paragraph 4.5.2(a), subject to Paragraph 4.5.2(f) below, the parties may
agree to finalise certain aspects after the execution of the Access Agreement.
In such circumstances the parties may choose to address the issue in question
in a preliminary manner only during the Negotiation Period and then provide a
mechanism to address any subsequently identified cost or operating impact
after execution of the Access Agreement.

Where an Access Agreement is executed but the obligations of the parties are
conditional upon the completion of schedules to the Access Agreement, the
securing of port capacity or the satisfaction of some other condition:

(i) the parties must act reasonably and in good faith to comply with those
conditions within an agreed timeframe specified in the Access Agreement
that is sufficient for QR Network to prepare for the proposed Train
Services to commence on the nominated start date; and
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@

(h)

(i)

4.6
@)

(b)

(i)  following the satisfaction of all conditions, QR Network may, acting
reasonably, adjust Access Charges under the Access Agreement to
reflect the extent that QR Network’s costs or risks, when considered after
those conditions have been satisfied, are increased or decreased beyond
what was anticipated at the date of the Access Agreement.

Any disputes in relation to any matter referred to in this Paragraph 4.5.2(f) shall
be determined by the dispute resolution process under the Access Agreement
or, if there is none, under Clause 4.7 of this Undertaking.

QR Network will be responsible for the investigation and design of any
necessary enhancements to the Rail Infrastructure. However, if prior to
entering into an Access Agreement, the Access Seeker requires detailed
scoping of the enhancements that are required directly to facilitate the Access
Rights under negotiation, QR Network will be entitled to require that the Access
Seeker pay QR Network’s reasonable costs for such investigation and design.

If at any time prior to the execution of an Access Agreement with the Access
Seeker, another Access Seeker (other than an Access Seeker that was the
subject of advice provided in the Indicative Access Proposal pursuant to
Subparagraph 4.3(a)(iv)) submits an Access Application where that Access
would limit the ability of QR Network to provide Access in accordance with the
Access Rights being negotiated, QR Network will notify the Access Seeker of
the existence of the Access Application as soon as reasonably practicable but
no later than prior to the provision of an Indicative Access Proposal to the other
Access Seeker. The provisions of Subclause 7.4.1 detail how QR Network will
deal with each of the Access Seekers in the event that they both notify QR
Network, in accordance with Clause 4.4, that they intend to progress their
Access Applications and QR Network is unable to provide both parties with the
Access Rights they seek.

If at any time during the Negotiation Period, a Dispute arises between the
parties that, after reasonable negotiation, the parties are unable to resolve to
their mutual satisfaction, either party may seek to resolve the Dispute in
accordance with the Dispute resolution process outlined in Clause 4.7.

NEGOTIATION CONDITIONS

At any time during the Negotiation Period an Access Seeker may give QR
Network written notification that it no longer wishes to proceed with its Access
Application.

At any time during the Negotiation Period, QR Network may, within fourteen

(14) days of deciding that it will not enter into an Access Agreement with the

Access Seeker, give notice to an Access Seeker of that decision and identify
the reasons for the decision (referred to as a “Negotiation Cessation Notice”)
if:

()  the Access Seeker does not comply with the relevant obligations and
processes contained in this Undertaking, and QR Network considers on
reasonable grounds that such noncompliance is material;

(i) QR Network is of the reasonable opinion that there is no reasonable
likelihood that the Access Seeker will comply with the terms and
conditions of an Access Agreement in a material way;
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(©

(d)

(e)

(i) QR Network is of the reasonable opinion that the Access Seeker has no
genuine intention of obtaining Access Rights or has no reasonable
likelihood of utilising Access at the level sought;

(iv) QR Network gives a Negotiation Cessation Notice under Subparagraph
3.3.2(c)(iv) or 3.3.2(g)(i);

(v) exceptin the circumstances outlined in Paragraph 4.7.3(i), an Access
Seeker does not comply with a determination of an expert pursuant to
Subclause 4.7.3 in relation to a dispute about the Access Seeker’'s
Access Application; or

(vi) an Access Seeker does not comply with a determination of the QCA
pursuant to Subclause 4.7.4 in relation to a dispute about the Access
Seeker’s Access Application.

Without limitation, it will be reasonable for QR Network to form the opinion that
the circumstances in Subparagraph 4.6(b)(ii) apply, if:

(i) the Access Seeker is Insolvent; or

(i)  the Access Seeker, or a Related Party of the Access Seeker, is currently,
or has in the previous two (2) years been, in Material Default of any
Access Agreement or any other agreement and where its performance
under that agreement is relevant to its likely performance under an
Access Agreement.

Without limitation, when QR Network is forming an opinion as to whether the
circumstances in Subparagraph 4.6(b)(iii) apply, QR Network may consider
any one or more of the following factors:

(i)  whether the Access Seeker has secured or is reasonably likely to secure
the rights required to leave the QR Network network in order to unload at
its destination, for instance, port capacity or capacity to unload at a
power station;

(i)  whether the Access Seeker (if they are seeking to be an Access Holder
and not an operator) has secured or is reasonably likely to secure a rail
haulage agreement required to operate the Train Services the subject of
the Access Application; and

(i)  the speed and timeliness of the Access Seeker in conducting its
negotiations, including whether QR Network has determined under
Paragraph 4.6(e) that an Access Seeker first in a queue has taken an
unreasonable or excessive amount of time negotiating an Access
Agreement.

An Access Seeker who is in a queue but not first in that queue may notify QR
Network that it considers that the time taken by the Access Seeker first in the
gueue to negotiate an Access Agreement with QR Network is unreasonable or
excessive. QR Network will determine whether the time taken by the Access
Seeker first in the queue is unreasonable or excessive having regard to the
complexity of the Access Application and Indicative Access Proposal or the
existence of other extenuating circumstances. QR Network will make its
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(@

determination and advise both Access Seekers of its decision within seven (7)
Business Days of receiving the notification.

If an Access Seeker disputes that QR Network was entitled to give it a
Negotiation Cessation Notice, then the Access Seeker may refer the matter to
Dispute resolution in accordance with Clause 4.7. In such circumstances, for
the purposes of Paragraph 4.6(b), the Negotiation Cessation Notice will be
deemed to have been issued only if and when the Dispute is resolved in QR
Network’s favour. If the resolution of the Dispute identifies that QR Network
was not entitled to give the Access Seeker a Negotiation Cessation Notice,
QR Network will recommence negotiations with that Access Seeker
immediately.

QR Network shall have the right at its option to recover its costs incurred in
negotiations with the Access Seeker where it ceases negotiations in
accordance with Subparagraph 4.6(b)(iii)). QR Network may seek
acknowledgement of the Access Seeker’s liability for costs as part of the
negotiation for Access.

4.7 DISPUTE RESOLUTION

4.7.1 Disputes

@)

(b)

If any dispute or question (“Dispute”) arises under this Undertaking or in relation
to the negotiation of Access between a Third Party Access Seeker and QR
Network then, unless otherwise expressly agreed by both parties, such Dispute
shall be resolved in accordance with this Clause 4.7 and either party may give
to the other party to the Dispute notice in writing (“Dispute Notice”) specifying
the Dispute and requiring that it be dealt with in the manner set out in this
Clause 4.7.

Unless otherwise agreed by the parties, Disputes in relation to an Access
Agreement once executed shall be dealt with in accordance with the provisions
of that Access Agreement and are not dealt with under this Undertaking.

4.7.2 Chief Executive Resolution

@)

(b)

Unless otherwise agreed by both parties or provided for in this Undertaking, any
Dispute shall within seven (7) days of the Dispute Notice be referred in the first
instance to the QR Network Chief Executive (or his or her nominee) and the
Chief Executive of the Third Party Access Seeker (or his or her nominee) for
resolution.

If:

(i)  resolution is not reached within fourteen (14) days; or

(i)  either Chief Executive appoints a nhominee in accordance with Paragraph
4.7.2(a) that is unacceptable to the other party,

the relevant Dispute may, by agreement between QR Network and the Third
Party Access Seeker, be referred for resolution by an expert in accordance with
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Subclause 4.7.3. Failing such agreement, either party may refer the Dispute to
the QCA in accordance with Subclause 4.7.4.

4.7.3 Expert Determination

Where a matter is referred to an expert in accordance with this Clause 4.7 or as
otherwise specified in accordance with this Undertaking then the following shall
apply:

@)

(b)

(©)

(d)

(e)

()

An expert shall be appointed by the parties, or where agreement cannot be
reached by the parties within fourteen (14) days, an expert shall be appointed

by:
0] the President of CPA Australia if the parties agree that the matters are
financial matters;

(i)  the President of the Institution of Engineers Australia if the parties agree
that the matters are non-financial matters; and

(i)  the President of the Queensland Law Society Incorporated where the
parties cannot agree on the nature of the particular dispute, or in
situations where the parties agree that it is appropriate that the President
of the Queensland Law Society Incorporated appoint an expert, given the
nature of the matter in dispute.

In any event the expert shall:

(i)  bhave appropriate qualifications and practical experience having regard to
the nature of the Dispute;

(i)  have no interest or duty which conflicts or may conflict with his or her
function as expert, he or she being required to fully disclose any such
interest or duty before his or her appointment; and

(i)  not be an employee of the Access Seeker or QR Network or of a Related
Party of either of them.

The expert shall not act until the expert has given written notice of the
acceptance of his or her appointment to both parties.

The parties shall upon request by the expert, provide or make available to the
expert:

(i)  all information in their possession or control; and

(i) all assistance;

that the expert may reasonably require. Any such information or assistance
must be provided as soon as reasonably practicable.

Any determination made by an expert in relation to a Dispute must be
consistent with the provisions of this Undertaking.

The expert will provide both parties with a copy of the determination in relation
to the Dispute within a reasonable time after his or her appointment.
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(@)

(h)

0

The expert shall be required to undertake to keep confidential all matters
coming to his or her knowledge by reason of this appointment and performance
of his or her duties.

The expert shall be deemed to be and shall act as an expert and not an
arbitrator and the law relating to arbitration including without limitation, the
Commercial Arbitration Act 1990 (QId), shall not apply to the expert or to the
determination or to the procedures by which the expert may reach that
determination.

In the absence of manifest error, the decision of the expert shall be final and
binding upon the parties. If a party believes that there has been a manifest
error it may refer the matter to the QCA for a determination. If the QCA
determines that there has been a manifest error, then the parties may agree to
refer the Dispute to another expert in accordance with this Subclause 4.7.3, or
failing such agreement, either party may refer the Dispute to the QCA for
resolution in accordance with Subclause 4.7.4.

Unless otherwise agreed by the parties:

(i) the parties shall be liable for the costs of the expert and any advisers to
the expert in equal shares; and

(i)  each party shall bear their own costs of participating in the expert
determination.

4.7.4 Determination by the Queensland Competition Authority

@)

(b)

(©)

If a Dispute is referred to the QCA in accordance with this Clause 4.7, or as
otherwise specified in accordance with this Undertaking, then Division 5 of Part
5 of the Act shall apply subject to any determination by the QCA being
consistent with the provisions of this Undertaking.

If an issue is referred to the QCA for determination as specified in accordance
with this Undertaking, but does not constitute a Dispute for the purposes of
Division 5 of Part 5 of the Act, then the QCA will make a determination through
any process that it considers appropriate, provided that:

(i)  prior to considering the issue, the QCA advises both parties of the
process that it will use to make the determination and both parties are
given the opportunity to advise the QCA of any concerns with that
process; and

(i) any determination by the QCA is consistent with the provisions of this
Undertaking.

If a Dispute is referred to the QCA in accordance with this Subclause 4.7.4, the
QCA shall seek the advice of the Safety Regulator on any aspect of the Dispute
that either party to the Dispute or the QCA considers to be a safety related
matter. The QCA shall not make any decision that is inconsistent with any
advice it receives from the Safety Regulator to the extent that the advice relates
to any aspect of safety. The QCA will provide to the parties a copy of any
advice it receives from the Safety Regulator.
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(d) Where the QCA calls upon the Safety Regulator to provide advice to the QCA
in relation to a Dispute, the costs of the Safety Regulator shall be borne by the
parties to the Dispute in such proportion as the QCA determines.

(e) Where a matter is referred to the Safety Regulator for resolution in accordance
with Subparagraph 8.1.3(f)(ii), the costs of the Safety Regulator shall be borne
by the parties to the Dispute in such proportions as the Safety Regulator
determines.

()  If a Dispute is referred to the QCA in accordance with this Subclause 4.7.4 and
that Dispute relates to Subparagraph 6.5.2(c)(i), QR Network will bear the onus
of demonstrating to the QCA that QR Network’s risk in the stated circumstances
is material.
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PART 5: ACCESS AGREEMENTS

5.1

@)

(b)

(©

(d)

(e)

()

()]

(h)

DEVELOPMENT OF ACCESS AGREEMENTS

The granting of Access will be underpinned by an Access Agreement that will
be developed and finalised as part of the negotiation process.

The parties to the Access Agreement will be QR Network and the Access
Holder. The Access Holder need not be the Railway Operator for the relevant
Train Services, but if the Access Holder is not the Railway Operator, it must
ensure that the relevant Train Services are operated by a Railway Operator.

The Railway Operator of the Train Services need not have received
Accreditation prior to execution of the Access Agreement. The Railway
Operator must obtain such Accreditation prior to the commencement of Train
Services and subsequently maintain its Accreditation for the duration of the
Access Agreement.

Unless otherwise agreed between QR Network and the Access Seeker, the
Access Agreement must be consistent with:

(i) theterms of a Standard Access Agreement incorporated in Volume 2 of
this Undertaking if the Train Services are of the same type specified in
that Standard Access Agreement; and

(i)  subject to Paragraph 5.1(e), for Train Services of a type for which a
Standard Access Agreement has not been incorporated in Volume 2 of
this Undertaking, the principles outlined in the Standard Access
Agreement summary that is contained in Schedule E.

QR Network recognises that Schedule E does not provide an exhaustive list of
the issues that may be included in an Access Agreement. As a result, whilst
the terms of a Standard Access Agreement incorporated in Volume 2 of this
Undertaking will provide guidance as to how the principles outlined in Schedule
E may be reflected in an Access Agreement for a different type of Train
Service, QR Network acknowledges that varied terms and conditions to those
specified in a Standard Access Agreement incorporated in Volume 2 may be
required in such circumstances.

Once the Access Seeker has notified QR Network that it is satisfied with the
terms and conditions of the Access Agreement as drafted, QR Network will, as
soon as reasonably practicable, provide a final Access Agreement (or, where
appropriate, an amendment to an existing Access Agreement) to the Access
Seeker for execution.

The parties will use reasonable efforts to duly execute the final Access
Agreement as soon as practicable after its completion by QR Network.

QR Network will execute an Access Agreement with an Access Seeker up to
two (2) years prior to the commencement of Train Services under the Access
Agreement, or such longer period as the Access Seeker and QR Network
agree is reasonably necessary bearing in mind the lead time that would be
required to accommodate the development of the Customer’s infrastructure
(such as a mine) and/or elements of the transport logistics chain, as well as
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development of rail infrastructure, relevant to the Access Application lodged by
the Access Seeker.

5.2 DEVELOPMENT OF NEW STANDARD ACCESS AGREEMENT

€) QR Network will submit a proposed standard access agreement for a
specified type of Train Service not covered by a Standard Access Agreement
(“Proposed Standard Access Agreement”):

0] within sixty (60) days of a notice being received from the QCA in
accordance with Paragraph 5.2(b); or

(ii) otherwise at QR Network’s discretion.

(b) The QCA may give QR Network a notice requiring it to submit a Proposed
Standard Access Agreement if the QCA has a reasonable expectation that
there is sufficient interest from Access Seekers to warrant the development of
a Standard Access Agreement for that specified type of Train Service not
covered by a Standard Access Agreement.

(c) The QCA may develop a Proposed Standard Access Agreement that is
consistent with the Undertaking and the principles contained in Schedule E if:

0] QR Network does not comply with a notice given by the QCA under
Paragraph 5.2(b) or Subparagraph 5.2(h)(ii) for it to submit, or
resubmit, a Proposed Standard Access Agreement (whichever is
applicable); or

(ii) the QCA refuses to approve a Proposed Standard Access Agreement
resubmitted by QR Network.

(d) Where QR Network submits, or the QCA develops, a Proposed Standard
Access Agreement, the QCA will:

0] publish the Proposed Standard Access Agreement;

(ii) invite persons to make submissions on the Proposed Standard
Access Agreement to the QCA within a reasonable period of time
specified by the QCA; and

(i) consider any submission it receives within the time.

(e) The QCA may approve a Proposed Standard Access Agreement (including a
Proposed Standard Access Agreement developed by the QCA) only if the

QCA:

0] is satisfied that the Proposed Standard Access Agreement is
consistent with this Undertaking and principles contained in Schedule
E;

(i) considers it appropriate to do so having regard to the matters listed in
s138(2) of the Act; and
(i) the QCA has complied with Paragraph 5.2(d).

4) The QCA will consider a Proposed Standard Access Agreement given to it by
QR Network and either approve or refuse to approve it within sixty (60) days
after the QCA receives a Proposed Standard Access Agreement under this
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(9

(h)

(i)

)

(k)

Subclause 5.2 or such further period as the QCA and QR Network may agree
or as the QCA may reasonably determine and notify to QR Network.

If the QCA approves a Proposed Standard Access Agreement submitted
under Paragraph 5.2(a), or resubmitted under Subparagraph 5.2(h)(ii):

0] the Standard Access Agreement will apply from the date of the QCA
decision, or any other date following the date of the QCA decision that
the QCA determines;

(i) the QCA will give QR Network a notice in writing stating the reasons
for its decision; and

(iii) QR Network must:

(A) publish a new version of Volume 2 which includes the Standard
Access Agreement; and

(B) advise Access Holders and Access Seekers, in respect of the
specified Train Services to which the Standard Access
Agreement applies, that a Standard Access Agreement has
been approved.

If the QCA refuses to approve a Proposed Standard Access Agreement, the
QCA will give QR Network a notice in writing:

0] stating the reasons for its refusal and the way in which the QCA
considers that the Proposed Standard Access Agreement should be
amended; and

(i) where the Proposed Standard Access Agreement has been submitted
by QR Network in response to a notice given by the QCA under
Paragraph 5.2(b), requiring QR Network to amend the Proposed
Standard Access Agreement in the way the QCA considers it
appropriate and resubmit the amended Proposed Standard Access
Agreement to the QCA within 30 days of the notice.

If QR Network complies with the notice given under Paragraph 5.2(h)(ii)
above, the QCA may approve the resubmitted Proposed Standard Access
Agreement in accordance with Paragraph 5.2(j).

The QCA may approve the resubmitted Proposed Standard Access
Agreement only if the QCA:

0] is satisfied that it is in accordance with the notice under Paragraph
5.2(h);
(i) is satisfied that it is consistent with this Undertaking and principles

contained in Schedule E; and

(i) considers it appropriate to do so having regard to the matters listed in
s138(2) of the Act.

The QCA may grant QR Network an extension of the time for submitting, or
resubmitting, a Proposed Standard Access Agreement, if:

0] QR Network provides a written request to the QCA for an extension of
time which outlines the reasons why QR Network requires the
extension of time; and

(ii) the QCA, acting reasonably, considers that an extension of time is
appropriate.
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(m)

(n)

If the QCA grants QR Network an extension of time under Paragraph 5.2(k)
above, QR Network must submit, or resubmit, a Proposed Standard Access
Agreement, (whichever is applicable) within the time specified by the QCA.

The QCA may not make a decision under this Clause 5.2 requiring QR
Network to submit a Proposed Standard Access Agreement, or approving or
refusing to approve a Proposed Standard Access Agreement, unless:

0

(i)
(iii)
(iv)
V)

(vi)

(Vi)
(viii)

(ix)

the QCA observed the rules of natural justice;

the QCA observed any procedures that were required by law or this
Undertaking;

the QCA had jurisdiction to make the decision under this Undertaking;
the QCA was authorised to make the decision under this Undertaking;

the QCA’s decision would not be an improper exercise of the power
conferred by this Undertaking. An improper exercise of power
includes a reference to:

(A) taking an irrelevant consideration into account in the exercise
of a power;

(B) failing to take a relevant consideration into account in the
exercise of a power;

© an exercise of a power for a purpose other than a purpose for
which the power is conferred;

(D) an exercise of a discretionary power in bad faith;

(E) an exercise of a personal discretionary power at the discretion
or behest of another person;

(3] an exercise of a discretionary power in accordance with a rule
or policy without regard to the merits of a particular case;

(G) an exercise of a power that is so unreasonable that no
reasonable person could so exercise the power;

(H) an exercise of a power in such a way that the result of the
exercise of the power is uncertain; and

() any other exercise of a power in a way that is an abuse of the
power;

the QCA’s decision did not involve an error of law (whether or not the
error appears on the record of the decision);

the QCA's decision was not induced or affected by fraud;

to the extent that any matters were required to be established before
the decision could be made, there was some material or evidence
from which the QCA could reasonably be satisfied the matter was
established to justify the making of the decision or, to the extent that
the existence of a particular fact forms the basis on which the decision
is made, the fact did or does exist; and

the decision was not otherwise contrary to law or this Undertaking.

For the avoidance of doubt, the terms of this Paragraph 5.2(m) are intended
to have the same meaning as used in the Judicial Review Act 1991 (QIld).

The requirements set out in Paragraph 5.2(m) also apply to the QCA’s
conduct in making a decision under this Clause 5.2.
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(0)

(P)

(@)

If the QCA's decision or conduct is challenged on the basis of a breach of a
requirement in this Clause 5.2, QR Network and the QCA agree that QR
Network may seek an order suspending the operation of the decision and a
stay of any proceedings under the decision.

This Clause 5.2 does not affect the right of any party to seek any other form
of remedy or relief including relief by way of the equitable remedies of
injunction or declaration or to seek review under the Judicial Review Act 1991

(Qld).

Nothing in this Clause 5.2 affects the rights of QR Network under section 142
and related provisions of the Act.

5.3 ACCESS AGREEMENTS FOR NEW OR RENEWED QR TRAIN
SERVICES

@

(b)

5.4

@)

(b)

(©)

The development of Access Agreements with QR or a Related Party of QR for
new or renewed QR Train Services will be subject to this Undertaking, provided
that QR does not prevent or hinder Access in any way contrary to s.104 or
s.125 of the Act.

Where there is a Reference Tariff and a Standard Access Agreement
incorporated in Volume 2 of this Undertaking for a type of Train Service, and an
Access Agreement with QR or a Related Party of QR for a new or renewed QR
Train Service of that type is consistent with that Reference Tariff and Standard
Access Agreement, then QR will be deemed to have complied with Paragraph
5.3(a).

DISCLOSURE OF ACCESS AGREEMENTS

Except as provided for in Paragraph 5.4(d), QR Network will permit the public
disclosure of the Below Rail aspects of Access Agreements (including Access
Charges) for all coal carrying Train Services for new or renewed Train
Services.

QR Network will permit the disclosure to the QCA of the Below Rail aspects of
Access Agreements (including Access Charges) for all Train Services for new
or renewed Train Services.

For the purposes of Paragraphs 5.4(a) and 5.4(b), the Below Rail aspects of
Access Agreements will not include:

0] insurance provisions;

(i)  contact details included in the Interface Coordination Plan;

(i)  the Rollingstock and Rollingstock Configuration performance
characteristics;

(iv) Interface Risk Management Plan; and

(v) Environmental Investigation and Risk Management Report.
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(d)

Where a party to an Access Agreement considers that specified parts of the
Access Agreement should not be publicly disclosed, it may make a request to
the QCA for non-disclosure of those specified parts. The QCA must agree to
the request where it is satisfied that disclosure of the information would be
likely to damage that party’s commercial activities and that disclosure would not
be in the public interest.
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PART 6. PRICING PRINCIPLES
6.1 PRICE DIFFERENTIATION

In developing Access Charges QR Network will apply the pricing principles set out in
this Part 6. In the event of a conflict between these pricing principles, QR Network
will apply the pricing principles in the following order of precedence (from highest to
lowest):

(@) Limits on Price Differentiation (Subclause 6.1.2);
(b)  Pricing Limits (Clause 6.2);

(c) Rail Infrastructure Utilisation (Subclause 6.3.1);
(d) Revenue Adequacy (Subclause 6.3.2).

6.1.1 Limits on Price Differentiation

(@) QR Network will not differentiate Access Charges between Access Seekers or
between Access Seekers and Access Holders within a relevant market except
as provided for in this Subclause 6.1.1.

(b) Where a Reference Tariff is applicable for the relevant Train Service type, the
Access Charge provided to an Access Seeker may only vary from the
Reference Tariff:

(i) to reflect differences in cost or risk to QR Network of providing Access for
that Train Service compared to the Reference Train Service; or

(i)  where the Access Charge is for a new or renewed Train Service travelling
from a mine on the corridor between Burngrove and Coppabella to the
port of Gladstone (including domestic coal terminals in the vicinity of
Gladstone), to be less than the applicable Reference Tariff provided that:

(A) this is for the purpose of reducing QR Network’s asset stranding
risk on the corridor between Burngrove and Gladstone; and

(B) where Access Seekers are directly competing with each other for
the purpose of operating the new or renewed Train Service, the
Access Charge offered to each of those Access Seekers will only
vary between the Access Seekers so as to reflect differences in the
cost or risk to QR Network of providing Access as a result of
differences in the type of Train Services proposed by the relevant
Access Seeker.

(c) Where there is no Reference Tariff applicable for the relevant Train Service
type, the Access Charge provided to an Access Seeker seeking to transport a
specified commodity in a specified geographic area may only vary from the
Access Charge for other Access Seekers seeking to transport the same
commodity in the same geographical area, on a unit rate basis, either:

(i) to reflect differences in cost or risk to QR Network of providing Access for
that Train Service compared to other Train Services of that type; or

Page 48



Volume 1 — OR Network Access Undertaking August 2008

(d)

(e)

(i)  over time, to reflect:
(A) changes in the cost or risk to QR Network of providing Access;

(B) changes in relevant Transport Service Payments, where such
changes have the result that QR Network can no longer
commercially provide Access to Train Services in that specified
geographic area at the current Access Charges;

(C) Changes in Market Circumstances; or

(D) limitations on Available Capacity in accordance with Paragraph
6.3.1(b).

QR Network will give Access Seekers the opportunity to incorporate rate review
provisions in Access Agreements as follows:

(i)  where a Reference Tariff is applicable for the Train Service type, the
Access Charge will be reviewed (whether upwards or downwards) to be
consistent with changes in the applicable Reference Tariff over time; or

(i)  where there is no Reference Tariff applicable for the Train Service type,
the Access Charge will be reviewed (whether upwards or downwards) to
be consistent with changes in the Access Charges offered to other
Access Seekers over time for that specified commodity in that specified
geographic area,

provided that QR Network will be entitled to incorporate such rate review
provisions in any Access Agreement which has a term in excess of five (5)
years.

In addition to any rate review provision that may be incorporated in its Access
Agreement in accordance with Paragraph 6.1.1(d), if an Access Holder
(referred to in this Paragraph as the Aggrieved Access Holder) can
demonstrate to QR Network’s reasonable satisfaction that after entering into an
Access Agreement with the Aggrieved Access Holder, QR Network has
subsequently entered into an Access Agreement with another Access Holder
for a like Train Service (where a like Train Service is one that transports the
same specified commodity in the same specified geographic area), and the
subsequent Access Agreement contains an Access Charge that has been
developed in contravention of the limits on price differentiation set out in this
Subclause 6.1.1, and if QR Network is not able to alter the Access Charge
contained in the subsequent Access Agreement to ensure that it is in
accordance with the limits on price differentiation set out in this Subclause
6.1.1, then QR Network will alter the Access Charge for the Aggrieved Access
Holder in accordance with the pricing principles set out in this Part 6.

6.1.2 Establishment of Access Charges for QR Train Services

In developing Access Agreements with QR or a Related Party of QR in accordance
with Subclause 5.3, QR Network will not establish Access Charges for QR Train
Services for the purpose of preventing or hindering Access by a Third Party Access
Seeker into any market in competition with the QR Operational Business Group
providing those QR Train Services.
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6.2 PRICING LIMITS

6.2.1 Definition of Pricing Limits

In determining Access Charges, QR Network will observe price limits in respect of
the following elements:

(i)

(ii)

upper and lower limits for Access Charges for individual Train Services,
established at levels which ensure there is no Cross Subsidy between
Individual Train Services and determined in accordance with Subclause
6.2.2; and

upper and lower limits for Access Charges in respect of combinations of
Train Services, established at levels which ensure that there is no Cross
Subsidy between combinations of Train Services and determined in
accordance with Subclause 6.2.3.

6.2.2 Price Limits for Individual Train Services

@)

(b)

Price limits will apply in respect to Access Charges to be established for each
individual Train Service (referred to as “Individual Train Service”) such that,
over the Evaluation Period, the relevant Access Charge for the Individual Train
Service:

@)

(ii)

will not fall below the level that will recover the expected Incremental Cost
of providing Access for the Individual Train Service; and

will not:

(A) where the Individual Train Service is the only Train Service using a
section of the Rail Infrastructure, exceed the level that will recover
the expected Stand Alone Cost of providing Access for the
Individual Train Service after giving consideration to the level of
contribution provided by Transport Service Payments towards the
relevant the Rail Infrastructure; or

(B) otherwise, exceed the level that will recover the expected Stand
Alone Cost of providing Access for the Individual Train Service.

Where it is necessary to assess whether Access Charges are consistent with
the limit identified in Subparagraph 6.2.2(a)(ii), a Revenue Limit will be
established for the Individual Train Service. The Revenue Limit for an
Individual Train Service will reflect the Stand Alone Cost of providing Access for
the Individual Train Service over the Evaluation Period. The Revenue Limit will
be determined in accordance with Subclause 6.2.4.

6.2.3 Price Limits on Train Service Combinations

@

In addition to Subclause 6.2.2, price limits will apply in respect of Access
Charges to be established for Individual Train Services such that, over the
Evaluation Period, the expected Access revenue (determined in accordance
with Paragraph 6.2.3(c)) for any combination of Train Services incorporating
the Individual Train Service:
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(b)

(©)

(d)

(i)  will not fall below the level that will recover the expected Incremental Cost
of providing Access for that combination of Train Services after giving
consideration to the level of contribution provided by Transport Service
Payments towards the relevant Rail Infrastructure; and

(i) will not exceed the level that will recover the expected Stand Alone Cost
of providing Access for that combination of Train Services after giving
consideration to the level of contribution provided by Transport Service
Payments towards the relevant Rail Infrastructure.

Where it is necessary to assess whether Access Charges are consistent with
the limit identified in Subparagraph 6.2.3(a)(ii), a Revenue Limit will be
established for identified combinations of Train Services. The Revenue Limit
for a combination of Train Services will reflect the Stand Alone Cost of
providing Access for the combination of Train Services over the Evaluation
Period. The Revenue Limit for the combination of Train Services will be
determined in accordance with Subclause 6.2.4.

Expected Access revenue for a combination of Train Services will be
determined as the aggregate of revenue reasonably expected from the
application of Access Charges for all the Train Services comprising the
combination of Train Services, where the Access Charges for different Train
Service types will be identified as follows:

()  where a Reference Tariff is to be developed for a Train Service type,
expected Access Charges will be developed for Train Services falling
within that Train Service type on a basis consistent with the Reference
Tariff proposed; and

(i)  where a Reference Tariff is not intended to be developed for a Train
Service type, expected Access Charges will be developed for Train
Services falling within that Train Service type on a basis consistent with
current applicable Access Charges, except as provided in Subparagraph
6.3.1(b)(ii).

If QR Network incorporates an Access Charge in the Access Agreement for an
Access Holder that, at the time of development, is in contravention of either
Subparagraph 6.2.2(a)(i) or Subparagraph 6.2.3(a)(i), then provided that QR
Network observes the limits on price differentiation set out in Subclause 6.1.1 in
subsequently developing an Access Charge for an Access Seeker for a like
Train Service (where a like Train Service is one that transports the same
specified commaodity in the same specified geographic area), QR Network shall
be deemed not to be in breach of Subclause 6.2.2 or Subclause 6.2.3.

6.2.4 Definition of Revenue Limit

@)

The Revenue Limit will be determined as the maximum amount of expected
revenue, including:

(i)  Access revenue (determined consistent with Paragraph 6.2.3(c)) that may
be earned from Access Charges; and

(i)  where the Individual Train Service or combination of Train Services (as
appropriate) includes all of the Train Services using a section of the Rail
Infrastructure, any Transport Services Payments towards the relevant
section of Rail Infrastructure,
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over the Evaluation Period, measured such that the net present value of the
cashflows associated with providing Access for the Individual Train Service or
the combination of Train Services (as appropriate) over the Evaluation Period is
zero. This measurement can be expressed as:

L (RL,-C,—M, T, AV
OZ_AVO+Z( t t '(l t)+ n .
= (1+ROA) (1+ROA)
where:
AV, is the value of assets reasonably expected to be required for the Stand Alone

RL.

C

provision of Access for the Train Service(s), assessed in accordance with
Paragraph 6.2.4(c), at the commencement of the Evaluation Period;

is the number of years in the Evaluation Period;
is each year within the Evaluation Period from 1 to n;

is the Revenue Limit for the Train Service(s) expressed as revenue that may be
earned in each year of the Evaluation Period;

is the capital expenditure for assets reasonably expected to be required for the
Stand Alone provision of Access for the Train Service(s) in each year of the
Evaluation Period;

is the Efficient Cost, including operating and maintenance costs, business and
corporate overheads and QCA Levy, reasonably expected to be incurred for
the Stand Alone provision of Access for the Train Service(s) in each year of the
Evaluation Period,;

ROA is the maximum allowable rate of return expressed in nominal post tax terms

AV,

(b)

(with the cost of debt expressed on a before tax basis), as agreed by QR
Network and the QCA or, failing such agreement, as determined by the QCA,;

is the tax expense assessed through the application of the statutory tax rate for
corporations to the taxable income reasonably expected to be earned through
the Stand Alone provision of Access for the Train Service(s) in each year of the
Evaluation Period, where such tax expense is reduced in each year by the
application of the gamma factor, reflecting the market value of dividend
imputation, as agreed by QR Network and the QCA or, failing such agreement,
as determined by the QCA; and

is the value of assets reasonably expected to be required for the Stand Alone
provision of Access for the Train Service(s), assessed in accordance with
Paragraph 6.2.4(c), at the end of the Evaluation Period.

In order to determine the amount of each of the variables set out in Paragraph
6.2.4(a), it will be necessary to identify the assumed traffic task resulting from
the Train Service(s) over the Evaluation Period. The assumed traffic task shall
be the forecast reasonably determined for the traffic task resulting from the
Train Service(s) over the Evaluation Period, except where changes in traffic
task are the result of the commencement of major projects that individually
impact significantly on the traffic task. In such circumstances, expected

Page 52



Volume 1 — OR Network Access Undertaking August 2008

(©)

increases in traffic task shall be incorporated into the forecast following service
commitment.

The value of assets used in Paragraph 6.2.4(a) will be determined using:

(i)  where applicable, the value of the assets for the relevant area of the
network contained in the Regulatory Asset Base, where the value of
those assets is maintained in accordance with Schedule FB; or

(i) where there is no value for the assets for the relevant area of the network
contained in the Regulatory Asset Base, the Depreciated Optimised
Replacement Cost methodology.

6.3 PRICING OBJECTIVES

6.3.1 Rail Infrastructure Utilisation

@)

(b)

Access Holders serve a number of different markets that have different abilities
to support Access Charges that contribute in excess of the Incremental Cost
and towards the Common Costs of providing the Rail Infrastructure.
Accordingly, QR Network will be entitled to establish different Access Charges
for Access Holders serving different markets in order to maximise the
commercially viable use of Capacity while meeting, in aggregate, the Common
Costs of providing the Rail Infrastructure.

Where Available Capacity is limited, and QR Network reasonably considers in
accordance with Paragraph 7.4.1(n) that expansion of the Capacity to meet the
requirements of all current or likely Access Seekers is not commercially
justified:

(i) QR Network may establish an Access Charge based on the highest
Access Charge QR Network is likely to achieve from the current or likely
Access Seekers (provided that the highest Access Charge is developed
in accordance with the pricing principles set out in this Part 6), i.e. the
Access Charge which incorporates the highest contribution to the
Common Costs of providing the Rail Infrastructure (referred to in this
Paragraph as the “Maximum Access Charge”). The Maximum Access
Charge may then be quoted to all Access Seekers seeking Access in
respect of the relevant Available Capacity, irrespective of a particular
Access Seeker’s ability to contribute to the Common Costs of providing
the Rail Infrastructure or the Access Charges payable in existing Access
Agreements for similar Train Services; and

(i) if QR Network has received mutually exclusive Access Applications and
QR Network chooses to allocate Available Capacity to an Access
Application where the Access Seeker will pay an Access Charge that is
less than the Maximum Access Charge in preference to an Access
Application where the Access Seeker would pay an Access Charge that
is equal to the Maximum Access Charge and would otherwise be able to
utilise that Available Capacity, then for the purpose of assessing a
Revenue Limit in accordance with Subclause 6.2.4 for all Train Services
using that constrained section of Rail Infrastructure, the Access Charge
for the Access Seeker will be assumed to be the Maximum Access
Charge.
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6.3.2 Revenue Adequacy

Provided that QR Network complies with the pricing constraints described in
Subclauses 6.1.1 and 6.1.2 and Clause 6.2, QR Network will be entitled to earn
revenue from the provision of Access, including both Access Charges and Transport
Service Payments, that is sufficient to achieve full recovery of Efficient Costs
(providing for any transitional arrangements agreed with the QCA), including an
adequate rate of return on the value of assets reasonably required. Where QR
Network earns revenue in excess of this its first objective will be to reduce the
Transport Service Payments.

6.4 REFERENCE TARIFFS
6.4.1 Application of Reference Tariffs

(a) Itisrecognised that, for Individual Train Services, there may be a large range
between the price limits established in Clause 6.2 within which Access Charges
may be determined. Therefore, to assist in the facilitation of an efficient Access
negotiation process, QR Network may develop Reference Tariffs for certain
types of Train Services.

(b) Each Reference Tariff will be developed as an Access Charge for a Reference
Train Service.

(c) Reference Tariffs will not be required to be consistent with the actual Access
Charges for the relevant type of Train Services applicable under existing
Access Agreements. However, QR Network will give Access Holders the
opportunity to incorporate rate review provisions in Access Agreements in
accordance with Paragraph 6.1.1(d).

(d) Reference Tariffs for nominated Reference Train Services, including the
conditions associated with the application of those Reference Tariffs, are set
out in Schedule F.

(e) Where the QCA has approved a Reference Tariff submitted to it by QR
Network, that Reference Tariff will be an acceptable means by which QR
Network provides Access Seekers with information about the matters listed in
s.101(2)(a) to (c) of the Act, as provided for in accordance with s.101(4) of the
Act.

6.4.2 Establishment of Reference Tariffs for new Reference Train
Services

@ QR Network will submit a proposed Reference Tariff for a new Reference
Train Service to the QCA:
0] if required in accordance with Paragraph 6.4.2(c);
(ii) subject to Paragraph 6.4.2(d), within sixty (60) days of a notice
being received from the QCA in accordance with Paragraph
6.4.2(c); or
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(b)

(©)

(d)

(e)

()

()]

(iii) otherwise at QR Network’s discretion.

Where a new coal mine is developed and Train Services servicing that mine
will utilise Rail Infrastructure in the Central Queensland Coal Region or
Western System, the Train Services travelling between the mine (or where
the mine is or will be located on Private Infrastructure, the point where that
Private Infrastructure connects to the Rail Infrastructure) and its most
common destination will be incorporated in a new or existing Reference Train
Service in a manner consistent with the requirements of Schedule F.

The QCA may give QR Network a notice requiring it to submit a proposed
Reference Tariff for a new Reference Train Service if the QCA has a
reasonable expectation that there is sufficient interest from Access Seekers to
warrant the development of a Reference Tariff for a new Reference Train
Service.

The QCA may grant QR Network an extension of the time for submitting, or
resubmitting, a proposed Reference Tariff for a new Reference Train
Service, if:

0] QR Network provides a written request to the QCA for an extension
of time which outlines the reasons why QR Network requires the
extension of time; and

(ii) the QCA, acting reasonably, considers that an extension of time is
appropriate.

The QCA may develop a proposed Reference Tariff that is consistent with
this Undertaking if:

0] QR Network does not comply with a notice given by the QCA under
Paragraph 6.4.2(c) or Subparagraph 6.4.2(j)(ii) for it to submit, or
resubmit, a proposed Reference Tariff (whichever is applicable); or

(ii) the QCA refuses to approve a proposed Reference Tariff
resubmitted by QR Network.

Where QR Network submits, or the QCA develops, a proposed Reference
Tariff for a new Reference Train Service, the QCA will:

0] publish the proposed Reference Tariff;

(i) invite persons to make submissions on the proposed Reference
Tariff to the QCA within a reasonable period of time specified by the
QCA; and

(iii) consider any submission it receives within the time.

The QCA may approve a proposed Reference Tariff for a new Reference
Train Service (including a proposed Reference Tariff developed by the QCA)
only if the QCA:

0] is satisfied that the proposed Reference Tariff is consistent with this
Undertaking;
(i) considers it appropriate to do so having regard to the matters listed

in s138(2) of the Act; and
(iii) the QCA has complied with Paragraph 6.4.2(f).
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(h)

)

(k)

0

The QCA will consider a proposed Reference Tariff for a new Reference
Train Service given to it by QR Network and either approve or refuse to
approve it within sixty (60) days after the QCA receives a proposed
Reference Tariff for a new Reference Train Service under this Subclause
6.4.2 or such further period as the QCA and QR Network may agree or as
the QCA may reasonably determine and notify to QR Network.

If the QCA approves a proposed Reference Tariff for a new Reference Train
Service submitted under Paragraph 6.4.2(a), or resubmitted under
Subparagraph 6.4.2(k)(ii):

0] the proposed Reference Tariff will apply from the earlier of:
(A) the date of the QCA decision;

(B) where Paragraph 6.4.2(b) applies, the date of the first
Train Service servicing the new coal mine; and

© where Paragraph 6.4.2(c) applies, the date when the
relevant notice is given by the QCA,

except where the QCA specifies a later date in its decision, in which
case the proposed Reference Tariff will apply from that date.

(i) the QCA will give QR Network a notice in writing stating the
reasons for its decision; and

(i) QR Network must:

(A) publish a new version of Schedule F which includes the
Reference Tariff; and

(B) advise Access Holders and Access Seekers, in respect of
the Train Services to which the Reference Tariff applies,
that the Reference Tariff has been approved.

If the QCA refuses to approve a proposed Reference Tariff for a new
Reference Train Service the QCA will give QR Network a notice in writing:

0] stating the reasons for its refusal and the way in which the QCA
considers that the proposed Reference Tariff should be amended;
and

(ii) where the proposed Reference Tariff has been submitted by QR

Network in response to a notice given by the QCA under Paragraph
6.4.2(c), requiring QR Network to amend the proposed Reference
Tariff in the way the QCA considers it appropriate and resubmit the
amended proposed Reference Tariff to the QCA within thirty (30)
days of the notice.

If QR Network complies with the notice given under Paragraph 6.4.2(j)(ii)
above, the QCA may approve the resubmitted proposed Reference Tariff in
accordance with Paragraph 6.4.2(l).

The QCA may approve the resubmitted proposed Reference Tariff only if the
QCA:

0] is satisfied that the proposed Reference Tariff is in accordance with
the QCA's decision;
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(m)

(n)

(0)

(i) is satisfied that the proposed Reference Tariff is consistent with
this Undertaking; and

(i) considers it appropriate to do so having regard to the matters listed
in s138(2) of the Act.

Subject to the provisions of Subclauses 6.4.2 and 6.4.3, a proposed
Reference Tariff may be withdrawn at any time by the party who developed
the proposed Reference Tariff.

If the QCA grants QR Network an extension of time under Paragraph
6.4.2(d), QR Network must submit, or resubmit, the proposed Reference
Tariff, (whichever is applicable) within the time specified by the QCA.

The QCA may not make a decision under this Subclause 6.4.2 requiring QR
Network to submit a proposed Reference Tariff, or approving or refusing to
approve a proposed Reference Tariff, unless:

0] the QCA observed the rules of natural justice;

(ii) the QCA observed any procedures that were required by law or this
Undertaking;

(iii) the QCA had jurisdiction to make the decision under this
Undertaking;

(iv) the QCA was authorised to make the decision under this
Undertaking;

(v) the QCA's decision would not be an improper exercise of the power

conferred by this Undertaking. An improper exercise of power
includes a reference to:

(A) taking an irrelevant consideration into account in the
exercise of a power;

(B) failing to take a relevant consideration into account in the
exercise of a power;

© an exercise of a power for a purpose other than a purpose
for which the power is conferred;

(D) an exercise of a discretionary power in bad faith;

(E) an exercise of a personal discretionary power at the
discretion or behest of another person;

(3] an exercise of a discretionary power in accordance with a
rule or policy without regard to the merits of a particular
case;

(G) an exercise of a power that is so unreasonable that no
reasonable person could so exercise the power;

H) an exercise of a power in such a way that the result of the
exercise of the power is uncertain; and

() any other exercise of a power in a way that is an abuse of
the power;

(vi) the QCA's decision did not involve an error of law (whether or not

the error appears on the record of the decision);
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(P)

(a)

(1)

(s)

(vii) the QCA's decision was not induced or affected by fraud,;

(viii) to the extent that any matters were required to be established
before the decision could be made, there was some material or
evidence from which the QCA could reasonably be satisfied the
matter was established to justify the making of the decision or, to
the extent that the existence of a particular fact forms the basis on
which the decision is made, the fact did or does exist; and

(ix) the decision was not otherwise contrary to law or this Undertaking.

For the avoidance of doubt, the terms of this Paragraph 6.4.2(o) are
intended to have the same meaning as used in the Judicial Review Act 1991

(Qld).

The requirements set out in Paragraph 6.4.2(0) also apply to QCA'’s conduct
in making a decision under this Subclause 6.4.2.

If the QCA's decision or conduct is challenged on the basis of a breach of a
requirement in this Subclause 6.4.2, QR Network and the QCA agree that
QR Network may seek an order suspending the operation of the decision
and a stay of any proceedings under the decision.

This Subclause 6.4.2 does not affect the right of any party to seek any other
form of remedy or relief including relief by way of the equitable remedies of
injunction or declaration or to seek review under the Judicial Review Act
1991 (Qld).

Nothing in this Subclause 6.4.2 affects the rights of QR Network under
section 142 and related provisions of the Act.

6.4.3 Review of Reference Tariffs

Schedule F will specify the period for which a Reference Tariff is effective and how
the Reference Tariff may be reviewed during this period.

6.4.4 Interpretation of Undertaking where a new coal mine is to be
included in a Reference Train Service

This Undertaking will be interpreted so that, where a Train Service to a hew coal
mine is to be incorporated into a new or existing Reference Train Service in
accordance with Paragraph 6.4.2(b):

@

(b)

for the purposes of calculating the Common Cost contribution as provided
within Subclause 4.1.1 of Schedule F, Part B, the level of Common Cost
contribution will be determined using the relevant spur and mainline distances
from the mine to its most common destination for the total haul distance,
irrespective of whether the mine is or will be located adjacent to Private
Infrastructure;

for the purposes of assessing a Reference Tariff for a new coal carrying Train
service/s that will operate over both Private Infrastructure and Rail
Infrastructure in accordance with Subclause 4.1.2 of Schedule F, Part B, the
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(©)

Reference Tariff applying to the Train service/s will be the higher of (on a
$/net tonne basis):

0] the Reference Tariff for the most relevant existing Reference Train
Service; or
(ii) the sum of the new coal carrying Train service's Private Incremental

Costs, the Incremental Costs of using any Rail Infrastructure
specifically related to the new coal carrying Train service/s, and
required minimum Common Cost contribution determined in
accordance with Subclause 4.1.1 of Schedule F, Part B (on the basis
that any reference to a Train Service in Subclause 4.1.1 shall be read
as a reference to a Train service/s referred to in this Paragraph
6.4.4(b)),

with the Access Charge payable to QR for the operation of the Train service/s
being the applicable Reference Tariff less the Private Incremental Costs; and

for the purpose of Subclause 4.1.3 of Schedule F, Part B, the loading facility
for the new Reference Train Service will be the point at which the Train is
loaded, irrespective of whether this point is located adjacent to Private
Infrastructure or Rail Infrastructure.

6.5 STRUCTURE OF ACCESS CHARGES AND CONDITIONS TO
ACCESS

6.5.1 Structure of Access Charges

@)

(b)

(©)

Where a Reference Tariff is applicable for a Train Service type, the structure of
Access Charges for that Train Service type will be in accordance with the
documentation for that Reference Tariff.

Where there is no Reference Tariff applicable for the Train Service type, the
structure of Access Charges for that Train Service type will be negotiated with
individual Access Seekers depending on their particular requirements and may
include:

(i) aninitial upfront component as a condition to being granted Access
Rights;

(i)  an ongoing periodic fixed component independent of the level of usage of
the Rail Infrastructure;

(i)  one or more ongoing variable components based on usage of the Ralil
Infrastructure; or

(iv) any other structure or combination as agreed by QR Network and the
Access Seeker.

Access Charges for any Train Service type may include a QCA Levy to be
collected for the QCA by QR Network. This component of Access Charges will,
where applicable, be determined from year to year based on the QCA Levy
levied by the QCA to QR Network and allocated amongst Train Service types in
a manner approved by the QCA.
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6.5.2 Access Conditions

@)

(b)

(©)

(d)

(e)

Notwithstanding Subclause 6.5.1, QR Network may require an Access Seeker
to agree to certain condition/s (additional to those in the relevant Standard
Access Agreement) before being granted Access Rights (“Access Conditions”),
to the extent that this is reasonably required in order to mitigate QR Network’s
exposure to the financial risks associated with providing Access for the Access
Seeker’s proposed Train Service.

For the purposes of Paragraph 6.5.2(a), it will be deemed to be reasonable for
QR Network to require Access Conditions, to the extent reasonably required, in
order to mitigate QR Network’s exposure to financial risks resulting from QR
Network constructing additional Rail Infrastructure or modifying existing Rail
Infrastructure where there will be no more than one Customer using that
additional or modified Rail Infrastructure (for example, a new rail spur or
increasing the height of tunnels to accommodate a single Customer’s taller
than usual trains) and that additional or modified Rail Infrastructure would not
be required had the Access Seeker not sought Access for its Train Services.

For the purposes of Paragraph 6.5.2(a), it will deemed to be unreasonable for
QR Network to require Access Conditions in order to mitigate QR Network’s
exposure to the financial risks resulting from QR Network:

()  constructing additional Rail Infrastructure or modifying existing Rail
Infrastructure where that additional or modified Rail Infrastructure is likely
to be used by a number of Customers, Access Seekers or Access
Holders such that QR Network’s risk of being unable to recover the costs
of the enhancements if any one of those Customers, Access Seekers or
Access Holders ceases to require all or part of the relevant Train Services
is not material; or

(i)  constructing Rail Infrastructure, for the purpose of increasing Capacity for
the operation of Reference Train Services, that will form part of the
Central Queensland Coal Region Mainline.

In the event of a Dispute arising in relation to QR Network seeking to require an
Access Condition in circumstances not within Paragraphs 6.5.2(b) or (c), the
issue shall be subject to the Dispute resolution process set out in Clause 4.7.

In the event of the QCA being required to determine such a Dispute, the QCA
will assess whether QR Network is allowed to impose such an Access
Condition pursuant to Paragraph 6.5.2(a).

Where QR Network requires an Access Condition in accordance with
Paragraph 6.5.2(a), the form of the Access Condition may include, to the extent
that is reasonably required to mitigate QR Network’s exposure to the relevant
financial risks:

()  an upfront contribution;

(i)  an ongoing charge separate to the Access Charge for facilitation of
Access which is payable irrespective of actual usage (“Access Facilitation
Charge”);

(i) a prepayment of all or part of an Access Facilitation Charge;
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()

@

(iv) an additional take or pay arrangement;

(v) afurther additional take or pay arrangement to address ‘back-end’
payment risk to an appropriate value equivalent to the exposure (for
example, for the development of infrastructure for a new coal mine, the
undepreciated component of any relevant additional Rail Infrastructure or
modification of existing Rail Infrastructure that was constructed solely for
the purpose of the mine) and a bank guarantee for an equivalent or
lesser amount payable on demand, or other form of security acceptable
to QR Network, acting reasonably, to support payment under the take or
pay arrangement;

(viy an agreement to forfeit any right to relinquish Capacity that may arise
under this Access Undertaking; or

(vii) any combination of the above conditions,

provided that QR Network cannot require an Access Seeker to accept an
Access Condition that is inconsistent with the Act or this Undertaking.

If an Access Condition results in QR Network earning revenue from the Access
Seeker’s Access that is in addition to the ongoing Access Charge (eg an
upfront contribution or Access Facilitation Charge), QR Network will:

(i)  negotiate an agreement separate from the Access Agreement with the
party who agreed to pay such additional revenue (or their nominee
Access Seeker) which will provide for payment of a rebate to that party or
their nominee, where the rebate is equivalent to the amount provided in
the Access Charge for a cost component to the extent that this
component is separately funded through the additional revenue (eg
depreciation and the non-diversifiable component of the return on any
relevant additional Rail Infrastructure, or modification of existing Rail
Infrastructure); or

(i)  exclude the cost components separately funded through the additional
revenue (eg the value of any additional Rail Infrastructure, or modification
of existing Rail Infrastructure to the extent supported by the additional
revenue) from the cost base (including the asset base) used to determine
the ongoing Access Charge.

Where QR Network has sought an Access Condition from a party (“First Party”)
in relation to the construction of additional Rail Infrastructure, or the
modification of existing Rail Infrastructure and Access is granted to another
party (“Subsequent Party”) to operate Train Services using all or part of that
additional Rail Infrastructure, or modification of existing Rail Infrastructure, QR
Network will either:

(i)  negotiate an agreement with the First Party where a rebate paid in
accordance with Paragraph 6.5.2(f) includes the amount provided in the
Access Charge paid by the Subsequent Party for the cost component to
the extent that the component is separately funded through the additional
revenue (eg depreciation and the non-diversifiable component of the
return on the relevant additional Rail Infrastructure or modification of
existing Rail Infrastructure); or

(i)  renegotiate the terms of the First Party’s Access Conditions and enter
into Access Conditions with the Subsequent Party, so that both parties
share the responsibility that was originally borne solely by the First Party.
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(h)

For the purposes of determining whether another Customer or Subsequent
Party uses (or will use) a modification of Rail Infrastructure within the meaning
of this Subclause 6.5.2, the Customer or Subsequent Party will be deemed not
to do so unless the particular characteristics of the Customer or Subsequent
Party’s Train Service would also have resulted in the modification being
required to be made in order for Access to be provided to the Customer or
Subsequent Party. (For example, if QR Network increased the height of
tunnels to provide Access to an Access Seeker using taller than usual trains,
Customers or Subsequent Parties operating train services through those
tunnels will not use that modification unless they use trains of a height that
would also have required the height of the tunnels to be increased.)

6.5.3 Access Conditions Register

@)

(b)

(©

(d)

QR Network will maintain a register (“Access Conditions Register”) of any:

()  conditions to Access that result in QR Network earning revenue from an
Access Holder’s Access that is in addition to the ongoing Access Charge
(in accordance with Paragraph 6.5.2(f));

(i)  revenue paid by a party other than an Access Holder to QR Network in
order to directly fund capital expenditure on the Rail Infrastructure
incurred by QR Network; and/or

(i)  Rail Infrastructure assets given to QR Network or sold to QR Network at
significantly less than market value (except where such assets are given
to or sold to QR Network by QR or a Related Party of QR).

The Access Conditions Register will identify:

()  the person paying revenue or providing the assets;

(i)  the nature of the Access Conditions (if applicable);

(i) the date when the arrangement commenced;

(iv) the costs and assets to which the arrangement relates;

(v) the amount of the additional revenue; and

(vi) t6he gz:ft)ion that QR Network has taken in accordance with Paragraph

.5.2(f).

The QCA may, within one (1) month of the end of a Year, request QR Network
in writing to conduct an audit of the Access Conditions Register.

The audit will follow a process agreed to by QR Network and the QCA (acting
reasonably) or, failing such agreement, QR Network will make the information
from the Access Conditions Register available to the QCA for the QCA to
review.
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PART 7. CAPACITY MANAGEMENT

7.1

@)

(b)

7.2

(@)

(b)

(©)

(d)

NETWORK MANAGEMENT PRINCIPLES

QR Network will perform scheduling, Train Control and associated services in
accordance with the Network Management Principles.

QR Network will provide capacity related information to Access Holders in
accordance with the Network Management Principles.

SERVICE SPECIFICATION AND TRAIN SCHEDULING

The Train Service Entitlement of an Access Holder will be defined in terms of a
number of Train Services that can be operated in a given time period subject to
constraints agreed between QR Network and the Access Holder. Timetabled
Traffics are likely to be defined in terms of a Train Path between certain
locations, on particular days, and at particular times. Cyclic Traffics are likely to
be defined in terms of a number of Train Services within a particular period of
time. The application of constraints is likely to vary significantly between
different types of Train Services and may include, but will not necessarily be
limited to, the following:

(i)  specified days of operation and times at the origin and/or destination and
where appropriate, specified arrival/departure times at intermediate
locations, with an allowable variation around these specified time(s) for
the scheduling of the Train Service;

(i) maximum time period between Train Services;

(i)  minimum time period between Train Services;

(iv) average Below Rail Transit Time;

(v) the agreed threshold for on-time running of the Train Services;

(vi) regularity of timetable reviews and the applicable review process; and

(vii) allowable modifications of timetable, e.g. cancellation or deferral of
services.

As outlined in Subclause 4.5.2, as part of the negotiation process, QR Network
will develop an initial specification of a Train Service Entitlement for an Access
Seeker. QR Network and the Access Seeker will further refine this
specification of the Train Service Entitlement during the negotiation process.
The Train Service Entitlement will finally be incorporated into the relevant
Access Agreement.

In respect of Timetabled Traffics, the Train Service Entitlement will be used to
develop an initial timetable, which QR Network and the Access Holder will then
be required to adhere to unless and until such time as the timetable is varied in
accordance with the Network Management Principles.

QR Network will, subject to the Network Management Principles, be able to
manage the scheduling of train plans, including the MTP, WTP and DTP, to
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7.3

@)

(b)

(©)

optimise the use of the Rail Infrastructure as circumstances change from time
to time. In doing so, QR Network will use reasonable endeavours to consult
with other relevant infrastructure providers directly affected by the scheduling of
particular train plans.

CAPACITY ANALYSIS

QR Network may undertake an Initial Capacity Assessment as part of the
preparation of an Indicative Access Proposal. An Initial Capacity Assessment
will determine if there is likely to be sufficient Available Capacity to meet the
Access Seeker’s requirements and, if not, the extent to which Capacity
enhancements are likely to be required.

Where QR Network considers that there are major impediments to the
provision of sufficient Capacity to meet the requirements of the Access Seeker,
and that the Capacity enhancements that might be necessary would have a
significant bearing on the economics of the proposed operation, then the Initial
Capacity Assessment, if undertaken, may be conducted in more detail. This
may add some time to the preparation of the Indicative Access Proposal and
may be a reason for QR Network advising, in accordance with Paragraph
4.2(c), that an Indicative Access Proposal will not be available within thirty (30)
days of QR Network’s acknowledgment of the Access Application.

The results of the Initial Capacity Assessment, if undertaken, will be indicative
only and will be subject to confirmation by a Capacity Analysis undertaken as
part of the negotiation process. As outlined in Subclause 4.5.2, as part of the
negotiation process QR Network will undertake a Capacity Analysis. The
Capacity Analysis will be conducted in a more comprehensive manner than the
Initial Capacity Assessment and will include an investigation of the operational
impacts of the proposed Access Rights based on the further detail provided by
the Access Seeker in its Operating Plan (see Subclause 8.1.4 for further detail).
The Capacity Analysis will confirm whether there is sufficient Available Capacity
to meet the Access Seeker’s requirements and, if not, detail the requirements
for Capacity enhancements. The Capacity Analysis will enable the finalisation
of the resultant Train Service Entitlement, initial timetable, applicable Access
Charges and associated funding arrangements (subject to other variations
identified in the negotiation process).

7.4 CAPACITY ALLOCATION

7.4.1

@)

(b)

Allocation of Capacity

Subject to Paragraphs 7.4.1(b) — (n), Access Rights will be allocated to the first
Access Seeker with whom QR Network can negotiate and execute an
acceptable Access Agreement. QR Network will provide all Access Seekers
with a consistent level of service and opportunity to obtain Access Rights
subject to the express provisions of this Undertaking.

If, at any time, two or more Access Seekers are seeking Access with respect to
mutually exclusive Access Rights, each of the Access Seekers who has
received an Indicative Access Proposal with respect to those mutually
exclusive Access Rights will be advised, either in accordance with
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(©)

(d)

(e)

Subparagraph 4.3(a)(iv) or Paragraph 4.5.2(h) that there is one or more other
Access Seekers seeking to negotiate for mutually exclusive Access Rights.
Failure to give such notification will not constitute default under this
Undertaking or invalidate or prejudice any Access Agreement that may have
been entered into by QR Network provided that QR Network has acted in good
faith.

QR Network will identify whether it is possible for one or all of the Access
Seekers seeking to negotiate for mutually exclusive Access Rights to modify
their requirements in order to allow all Access Applications to be
accommodated. If QR Network cannot identify a way in which all Access
Applications can be accommodated, or if one or more of the Access Seekers
does not want to change their Access Application, and as a result there are still
two or more Access Seekers seeking to negotiate for mutually exclusive
Access Rights, each of whom have notified QR Network, in accordance with
Clause 4.4, of their intention to progress their Access Application on the basis
of the arrangements outlined in the Indicative Access Proposal, QR Network
will form a queue to determine which Access Seeker will be allocated the
mutually exclusive Access Rights.

The order of a queue established in accordance with Paragraph 7.4.1(c) will
initially be based upon:

(i)  where the Access Application was lodged prior to 30 June 2006,
application by QR Network of the principles for allocation of capacity
specified in Subclause 7.4.1 of the 2001 Undertaking (with the initial
order of priority in the queue of such Access Applications being
determined in accordance with how favourable each Access Application
is in terms of the commercial performance of Below Rail Services such
that, for example, the first queue position is given to the Access
Application most favourable in terms of the commercial performance of
Below Rail Services); and

(i)  where the Access Application was lodged on or after 30 June 2006, the
date on which QR Network received the relevant Access Applications, so
that the Access Application received by QR Network at the earliest time is
first in the queue, and the Access Application received next by QR
Network is second in the queue, and so on, provided that any such
Access Applications will be placed after any Access Applications referred
to in Subparagraph 7.4.1(d)(i).

Once formed, QR Network may change the order of a queue where:

(i) the Negotiation Period for an Access Seeker has ceased in accordance
with Paragraph 4.5.1(e);

(i) QR Network reasonably considers that an Access Seeker has no genuine
intention of obtaining Access Rights or is unlikely to be able to utilise
Access at the level sought, taking into account in both instances and
without limitation, the factors listed in Subparagraphs 4.6(d)(i)-(iii);

(i) QR Network reasonably considers that the commercial performance of
Below Rail Services is better served, as described in Paragraphs 7.4.1(f)
and 7.4.1(g), by allocating Access to an Access Seeker who is in the
gueue but not first in the queue;

Page 65



Volume 1 — OR Network Access Undertaking August 2008

()

(@)

(iv) two or more of the Access Applications relate to the same traffic type (for
example, coal traffic) and specific principles are included in this
Undertaking for the allocation of Capacity for that traffic type, in which
case QR Network may change the order of the queue in accordance with
those specified principles; or

(v) QR Network receives a new Access Application and this is added to an
existing queue for mutually exclusive Access Rights.

QR Network will assess the ability of Access Seekers to contribute to the
commercial performance of Below Rail Services by comparing the net present
value (“NPV") of contribution to the Common Costs of providing the Rail
Infrastructure for the total haul for the different traffics subject to the different
Access Applications in the queue. In determining the NPV of contribution to
the Common Costs of providing the Rail Infrastructure for the total haul of a
particular traffic, QR Network will include any contribution from other sources of
revenue that would reasonably be expected to reduce or be eliminated as a
consequence of Q