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28 April 2006

Mr Jahn Hall

Chief Executive

Queensland Competition Authority
Level 19, 12 Creek Street
BRISBANE QLD 4000

Dear Mr Hall,
RE: Dalrymple Bay Coal Terminal (DBCT) - Allocation of Expansion Capacity

We refer to the e-mail from the Queensland Competition Authority (QCA) dated 18"
April 2006, seeking comments on the issues and proposals raised in the Anglo Coal
and Peabody supplementary submissions in respéct of the establishment and
management of the queue for scarce capacity at the Commencement Date of the 2006
Draft Access Undertaking.

Executive Summary

The Anglo and Peabody “supplementary” submissions do not, with respect, raise an
issues which have not already been raised before or dealt with in our letter of 8'
February 2006.

As previously observed, DBCT Management has no vested interest in how scarce
capacity is ultimately allocated. However, we reject the suggestion in the
supplementary submissions that the approach we have taken is either retrospective or
has not given all Users a fair and reasonable opportunity to participate in allocations of
expansion capacity. The fact is, that the approach taken by DBCT Management is
based upon the historical approach to the allocation of capacity at DBCT (that is, on a
“first to commit basis”) and our intention to continue with this methodology was
communicated to all Users as far back as June 2004 in a letter to them (see
Attachment 1). Therefore the approach to capacity allocation is not something which
is being applied retrospectively. Specifically:

o all Users received the same communications in relation to DBCT Management’s
intentions;

» all Users had the same opportunity to act or not act (or to query if they had any
uncertainty) as they saw fit; and

+ all Users have been treated fairly and equally by DBCT Management in
considering whether or not any “application” (in substance, not form) for scarce
capacity was a bona fide offer to enter an unconditional contract for a term which
justified expansion, or was merely an inquiry or foreshadowed expectation of
future requirements which was nevertheless subject to certain conditions or
approvals being obtained.
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We note that neither supplementary submission alleges any disproportionate
treatment, rather both essentially complain of a lack of “formal® announcement of the
“rules/protocol” for the allocation of priority for expansion capacity.

Howeawver, expansion is an avolutionary procass ultimataly triggerad by an appropriate
level of real demand, underwritten by binding offers to take up expansion capacity.
With respect to capacity at DBCT and its potential expansion, all Users received the
same communications throughout and various Users chose to communicate their
willingness to unconditionally contract for additional capacity which might be built (thus
providing the necessary revenua certainty required to advance the decision making
process) while others did not. The accumulation of that real demand eventually
resulted in the decision to expand. In our view, it is fair and reasonable that those
Users who were first willing to contract, and whose wilingness to contract was
responsible for the decision to axpand, be given priority.

In summary, regardiess of the formality with which DBCT Management signalled its
intentions, the fact remains that capacity has always been allocated on a “first to
commit™ basis and our intention to continue with this methodology was communicated
to all Users as far back as June 2004 in a letler to them. Some chose to act, others did
not. We believe it fair and reasonable that those who chose 10 act and effectively
triggered the expansion rank ahead of Users who now claim to have expended money
based upon so-called “egitimate expectations™ but without having acted (as their
competitors did) to secure further capacity at DBCT.

Anglo Submission

Anglo's main concern appears to be, that in their view, the basis on which the queue
was established was never made clear by DBCT Management or at least has been
vague and uncertain. In DBCT Management's view, the basis on which the queue was
eslablished was clear. This point was addressed in our letter to the QCA dated 8™
February 2006, and is again addressed above.

Anglo make specific reference 1o a letter from DBCT Management 1o all Users dated
July 2004, which sought comprehensive information in order to help plan for any
required expansion. Anglo noté that there was no reference to the basis of allocating

additional capacity in that latter.

However, BBl had previously advised all Users of our intention to allocate capacity on a
first to commit’ basis less than a month earlier in our letter of June 2004.

Anglo also refer to DBCT Management's letter dated 19™ April 2005, which notes that
DBCT Management's records do not show Anglo to have made any binding request for
capacity. Anglo submit that this letter is contradictory, given thair letter of 30™ July
2004, which they state

B | our view, the Anglo letter dated 30" July 2004, was not a binding offer for
axpansion tonnes as:

- I iich would not trigger an
axpansion either under the prolocol proposed under the Draft Access
Undertaking (which would require a contract of at least 10 years duration) or
under the Port Services Agreement (which required a contract of at least 5
years duration); and

« the request was conditional on approval of the Anglo American Board and
relevant government authorities’ approvals.

We would also note that the Anglo request of 30™ July 2004, is cmﬁﬁ diffarant

from their later rﬁuest dated 21™ ﬁﬂl 2005 isaa Attachment 2 -



We note that Anglo now appears o be prepared o accept the current method of
allocating tonnage, acknowladging that the reallocation of capacity tonnes on a pro-rata
basis would only lead to delays in the commissioning of new capacity at the tarminal
and that the application of the pro-rata method may lead 1o a loss of capacity for all
Uszers.

However, Anglo purports B2 resarve its position i the evenf that this doas nof deliver a
fair outcome fo all access seekers who have made significant commitmerts fo
developing new mines” Anglo does not detall how a "fair outcome™ would be
measured (that is, whether this would be by reference to all Access Seokers or simply
to the outcome for Anglo itself).

Peabody submission
Peabody states in its submission that;

‘al no time was Peabody Pacific prowvided with the rulesiprofocols which DBCT
Management infended lo apply ....lo the extent thal any such rufesfprotocol wera
provided, ..they were nof providled in a timely or proper manner and after all expanded
capacity was allocalted to Users, or would be within a short period of time...."

This appears to be similar to Anglo's concam that, in thair view, the basis on which tha
fqueue was established was never made clear by DBCT Management or &t least has
bean vague and uncertain.

As noted above:

s all Users recelved the same communicalions in relation to DBCT Management's
intentions to continue with a 'first to commit’ approach to capacity allocation as
clearly set out in our letter to all Users of June 2004;

s all Users had the same opportunity to act or not act (or o query if they had any
uncertainty) as they saw fit — some Users did, others did not; and

= no othar party (other than parhaps Anglo) appears to share these concems
despite all having received the same letters from DBCT Managemant.

Peabody also claims to have requested expansion capacily within a “reasonable time”
of DBCT Management indicating its intention to allocate capacity on a first to commit
basis (paragraph 19 of their Supplementary Submission). At paragraph 34, it
acknowladges that DBCT Managemeant first conveyed ils plans of a possible expansion
in & letter dated 2™ July 2004. In fact, that letter should be read together with the letter
which DBCT Management sent to Users in June 2004, which clearly documents our
intantion to allocate capacity on a first to commit basis,

Peabody claim to have been expending sums of money in the
“legiimate expectation” that it would receive an equitable aliocation of the expanded
capacity, despite it not replying to DBCT Management's letter 1o all Users dated 2™
July 2004, which concluded “n the absence of a response, we will assume for
expansion planning and imernal approval purposes that you have no additional
raquiraments for capacily at DBCT abowve your current User Agreement enfilements”
and despite it not making any request for additional capacity (either binding or
conditional) until June 2005,



In relation to the meeting between represemiatives of DBCT Management and Peabody
on 16" Septamber 2005, DBCT Managemaent denies giving anyons the impression that

the "rules/protocol™ for the
not fmahsed.

rigrity of access 1o allocation of expansion capacily ware

The only discussion suggesting that the allocation was not finalised
was not in relaton to the approach baing taken, but rather in relation to the possibility
that some of the applications lor capacity which were ahead of Peabody in the quaue
may not, for example, pass oreditworthiness requirements, so it was possible that
Feabody might advanca up the gueus when final allocalions were made.

In light of Anglo's apparent conditional acceptance of the current allocation
mathodology, Peabody is now the sola User which is urging the QCA to alter the “first

to commit” method of capacity allocation. _

It you should have any furlher guestions or reguirg any further information with respect
lo any of the above, please do not hasitate to contact me,

Yours sincaraly
BBI (DBCT) MANAGEMENT PTY LIMITED

-l

Jeff Pollock
CHIEF OPERATING OFFICER

Attach:



Attachment 1
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11 June 2004

Mr Mike Allen cc: Neville Sneddon

Anglo Coal Australia Pty Ltd
GPO Box 1410
BRISBANE QLD 4001

Dear Mike
Re: Capacity Availability at DBCT

Over the fast month or so and certainly since we commenced the final round of individual
Master Plan 2004 consultations, it has become apparent that many DBCT access seekers
are desirous of obtaining additional capacity entittements at DBCT. We understand this
desire is to support further development of existing mines or, in some cases, the
establishment or accelerated ramp-up of new projects.

Prime Infrastructure has previously and consistently indicated to all access seekers that in
order to accommodate further substantive capacity demand, terminal expansion through the
expenditure of significant capital is required and that we are not in a position currently to
commit such capital to such expansions unless we have a sufficient level of revenue
certainty for 2004/05 and beyond, upon which to validate the business case(s) and related

capital expenditure.

Wae are presently in advanced negotiations with a number of access seekers for access to
the limited amount of additional capacity likely to become available under the “Short Gain”
approach identified in the recent Master plan presentations, on a basis which provides us
with both price certainty and a long term contractual commitment.

As the access provider of a declared service under the Queensfand Competition Authorty
Act 1997, we have a legal obligation to all access seekers to negofiate in good faith. We
also have certain contractual obligations under the DBCT Port Services Agreement (of which
you are aware) to adhere to a principle of not discriminating between the interests of
individual access seekers.

We take these legal obligations very seriously and for this reason we are committed to the
guiding principles of openness, transparency and faimess in our dealings with all access
seekers. The purpose of this identical letter to all current users and currently identified
access seekers is to communicate the current status in an open and transparent way.

This letter will not be relevant to some of you but to those to whom it is relevant we would, in
conclusion, simply indicate that our intention is to allocate scarce capacity on a “first to
commit” basis.

Yours sincerely

Chris Chapman
Managing Director.
Level 25 Waterfront Place

/- 1 Eagle Strest Brishbane Qid 4000

telephone 07 3229 0600

facsimife 07 3229 0696

website www.primeinfrastructure.com.au

PRIME INFRASTRUCTURE MANAGEMENT LIMITED
ACN 100 364 234




Attachment 2

@ ANGLO
COAL

Chris Chapman . Brisbane Corporate Office/Department ‘ :
Managing Director Erle Ford .
Prime Infrastructure N . . Lok
Level 25 Waterfront Place Chief Executive Officer . '!
1 Eagle Street
grisbane QLD 4000 Direct Fax +61 (0)7 3834 1322

Direct Line +61 (0)7 3834 1255 ;
21 April 2005 e-mail erle.fard@anglocoal.com.au !
Dear Chris, |

RE: DBCT - Requests for Additional Contract Capacity

We refer to your letter dated 19 April seeking:
1. our confirmation that Anglo Coal has not sought additional capacity above the
Annual Limit of 13 Mtpa as per our existing User Agreement; and
2. our suggestion as to how Prime may allocate uncommitted capacity in the event
that the additional capacity requested by current and future Users cannot be fully

accommodated.

Subsequent to the receipt of your letter, the QCA has released its final decision on the
DBCT Access Undertaking and has provided its comments on the appropriate amendments
necessary to amend Prime's draft access unidertaking, including matters relating to

obtaining and allocating Access.

3
§
!

Additional Access requirements

Anglo Coal has had previous discussions with Prime indicating it's desire to seek further
capacity at DBCT, Whilst some Users have sought to document this process (and now
seek to labe| these as “binding offers” capable of acceptance} it is unfair to
retrospectively suggest that a queue was formed upon this basis. Glven the uncertainty
prevailing over the past 2 years relating to quantum and timing of terminal expansions
and the relevant commercial terms, Anglo Coal have instead sought to maintain an
ongoing dialogue with Prime on these matters rather thani focus on establishing
evidentiary materials pursuant to Prime's obligations under the Port Services Agreement.

The QCA has outlined a framework for the negotiation of access rights under Part B of its
final Decision, released yesterday. As a basis of allocating scarce additional capacity this
provides a more equitable outcome because all potential access seekers have had equal
opportunity to assess thelr position in line with the requirements of a complete standard
access agreement, Whilst it is accepted that two new users contracted with Prime prior to P
the Final Decision, existing Users were unlikely to commit to a binding agreement ahead B

Anglo Coal Austraila Pty Ltd i
201 Charlotte Stregt Brisbane 4000 Australla GPO Box 1410 Brishane 4001 Australia :
Tel +61 (0}7 3834 1333 Fax +61 (0)7 3834 1330 www.anglocoal.com.au .

ABNDIONE 053 674 LI

A membat of the Anglo American ple group




of the completion of the QCA Access Undertaking pracess and, in any event, your letter
states that Prime was unable to accept the commerclal terms on offer at that time.

The process of application for and allocation of capacity has now been specifically
addressed following a consultation process hy the QCA with all stakeholders. Under
these circumstances this seems an appropriate methodology to apply and positions in the
queue should now be available based upon applications received after 3:00pm 20 April,

2005.

Consequently, pursuant to Clause 5.2 of the Standard Access Agreement proposed by the }
QCA, Anglo coal hereby submits it Application as per Attachment A to this letter L

an e —

Yours sincerely,

¢ Ford




Attachment A - Information required as part of an ﬁ-:cass Application

(a) Access Seekers Name: Angla Coal Australia Pty Ltd

(b) Stockpiling Requirements: Sufficient stockpile capacity on a "Cargo Assermbly"
basis to allow for the shipment of In accordance with
an approximately even dellvery pattem.

(©) Blending Requirements: For each final shipment product provision for blending of 2
separate discrete coal qualities onto a single product on the outloading stream

(d) Number of Products:
(e) Required term of Access:
(f} Date of commencement of deli
{g) Description of coal type:

{ h) Met tonnes / annum
= FY 2008

(i) Origin of Coal : Lake Lindsay mine

() Rall Capaclty : m
Negotiations are underway at present with rall s providers and offers are

being evaluated.

"

{0 Gross tonnes per wagon — NG

(m) Forecasts of shipment and parcel sizes out to 2023 is simply not possible. This
level of detail will depend upon many factors Including annual customer tonnage,
the state of the shipping market and will vary according to customer mix and
vessel availability at a given point in time, customer receival capability and
customer shipping patterns, However, given the targeted market tor Lake Lindsay
coal, it is anticipated that annual shipments would be made inllvessels with
potential fo f these to be multl parcel shipments. These figures are

[




indicative only and do not constitute any definite commitment on the part of
Anglo as to the actual number of vessels or parcels, It is provided as information
only.

(n} Anglo Coal s an existing User of the DBCT facilities and has clearly
demonstrated Its creditworthiness.

(o) Trial shipments are likely to be made through the existing Anglo port capacity.




Attachment 3

Peabody

PEABODY ENERGY AUSTRALIA COAL

15 June 2005

Mr Greg Smith

General Manager Operations

Prime Infrastructure Management Limited
Level 25 Waterfront Place

1 Eagle Slreet

BRIBANE QLD 4000

Dear Greg

Re: DBCT - Extenslon of Contracts

sion of Users Contracts beyond their current completion dates. We note

Thank you for Chris' informative letter on Exten
itional capacity which will

F ~omments that there are several requests by current and future shippers to parlicipate in add

L .1ade available by your expansion plans. He is indeed correct that to this point Peabody Energy Auslralia Coal has nol
made any binding request for increased annual capacity.

Yours Sincerely
A

-

Ray Smith
Manager, Sales Contracts and Shipping

Peabody Energy Australia Coal Pty Limited ABN 81 001 401 663
Tal: +61 7 3225 5500

Lavel 27, AMP Place, 10 Eagle Street  Poslal Address:
Brisbane Cid 4000 GPO Box 164, Brisbane Qid 4001 Fax: +681 7 3225 5555





